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LEADING  CASES 


ARGUED  AND  DETERMINED 
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OF  THE 


STATE  OF  TENNESSEE 


State  of  Tennessee  v.  J.  S.  Anderson. 


1.  Injunction.    Chancery  practice.    Appeal  from  decree  dissolv- 

ing injunction. 

Where  a  permanent  injunction  is  the  sole  relief  sought  hy  a 
bin,  and  where  a  preliminary  writ  had  been  issued  and  kept 
in  force  during  the  preparation  of  the  cause  for  hearing  and 
to  date  of  hearing,  an  appeal  from  the  decree  dismissing  the 
bill  and  dissolving  the  injunction  operates  to  revive  the  in- 
junction pending  the  appeal;  and  this  is  so  notwithstand- 
ing specific  adjudication  that  the  injunction  should  stand 
dissolved. 

2.  Same.    Contempt.    Jurisdiction  of  Appellate  Court. 

In  such  case  the  Appellate  Court  has  jurisdiction  to  punish  for 
contempt  consisting  of  disobedience  of  the  injunction. 

3.  Same. 

And  this  power  may  be  exerted  by  the  Court  in  session,  al- 
though not  sitting  at  the  time  in  the  division  which  the 
original  cause  is  to  be  disposed  of. 
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4.  Injunction  Restraining  Personal  Conduct.    Equity  jurisdic- 

tion.   Restraining  party  from  exercising  a  privilege  without 
license.    The  practice  of  medicine, 

A  Court  of  equity  has  jurisdiction  upon  bill  filed  by  tbe  attor- 
ney general  to  enjoin  an  unauthorized  and  incompetent  per- 
son from  practicing  medicine  in  this  State  when  it  is  averred 
and  shown  that  neither  the  medical  boards  nor  criminal 
Courts  of  the  State  could  check  the  defendant  and  there  was 
no  other  remedy  for  the  illegal  course,  especially  where  it  is 
shown  that  the  defendant  carried  on  his  occupation  in  such 
a  way  as  to  become  a  nuisance. 

5.  Practice  of  Medicine.    A  privilege. 

The  governing  forces  have  the  right  and  it  is  their  duty  to  pre- 
scribe the  qualifications  of  those  admitted  to  the  practice  of 
medicine;  and  the  attorney  general  acting  for  the  sovereign 
may  appeal  to  a  Court  of  equity  to  protect  the  people  against 
incompetents  and  fakers. 

6.  Precedents.     The  day  for  making  not  over. 

The  power  and  right  of  making  precedents  did  not  belong  ex- 
clusively to  our  forebears. 


From  Roane  County. 


Application  for  writ  of  attachment  for  contempt. 

F.  M.  Thompson,  Attorney  General ;  John  S.  McNutt 
and  Benj.  H.  Littleton,  special  coimsel  for  the  State. 

James  G.  Sharp,  Staples  &  Scott,  O.  M.  Tindell, 
Jno.  M.  Davis  and  W.  M.  Holland  for  Defendant. 

Mr.  Justice  IIiggins    delivered    the    opinion    of    the 
Court. 
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In  Eebruary,  1915,  the  Honorable  Frank  Thompson, 
Attorney  General  for  this  Commonwealth,  filed  a  bill  in 
his  official  capacity  as  representative  of  the  public  against 
one  J.  S.  Anderson,  averring  in  substance  that  the  said 
Anderson  was  receiving  and  treating  patients  and  selling 
remedies  and  otherwise    practicing    medicine    in    Roane 
County,  Tennessee,  without  having  a  license  therefor  and 
without  having  submitted  to  the  examination  prescribed  by 
our  legislative  Acts  as  a  condition  precedent  to  the  practice 
of  medicine ;  and  also  that  Anderson  had  erected  at  Kins- 
ton  a  sanitarium  in  which  patients  were  received  and  cared 
for,   and  that  this  institution  was  constructed  and  con- 
ducted in  such  a  way  as  to  become  a  nuisance.     It  was  \ 
also  alleged  that  Anderson  was  repeatedly,  persistently  and  , 
wilfully  violating  the  law  and  defying  the  medical  laws 
and  authorities  of  Tennessee  and  was  so  conducting  him-  / 
self  as  to  become  a  nuisance,  to  the  endangering  of  the' 
health,  peace  and  good  order  of  the  State.     It  was  also 
averred  that  the  people  of  the  locality  in  which  he  carried 
on  his  practice  were  much  in  sympathy  with  him,  so  much 
so  that  the  constituted  authorities  were  powerless  to  deal 
with  him  through  the  criminal  courts  and  other  remedies, 
and  that  an  appeal  to  a  Court  of  equity  for  redress  of  the 
grievances  of  the  people  was  absolutely  necessary.     An  in- 
junction restraining  Anderson  from  practicing  medicine 
and  running  a  sanitarium  during  the  pendancy  of  the  liti- 
gation was  prayed  for,  and  it  was  sought  as  the  sole  and 
final  relief  to  have  this  injimction  made  perpetual. 

Chancellor  Kyle  granted  the  temporary  injunction  as 
prayed  for  in  the  bill.  Defendant  immediately  answered 
as  well  as  demurred  and  entered  his  motion  for  a  dissolu- 
tion of  the^  injunction.  This  motion  was  disposed  of  by 
the  Chancellor  on  the  3rd  day  of  March.  It  was  his  con- 
elusion  that  the  injunction  should  remain  in  force,  and  he 
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accordingly  so  decreed.  This  injunction  remained  in  force 
until  the  16th  or  17th  of  June  succeeding,  at  which  time 
it  was  dissolved  in  the  manner  to  be  hereinafter  noted. 

Somewhere  about  the  15th  or  16th  of  June,  the  dates 
in  the  transcript  now  before  us  being  somewhat  confusing, 
the  cause  came  on  for  final  hearing  in  the  Chancery  Court 
at  Kingston.  The  Honorable  John  W.  Staples  acted  as 
special  Chancellor,  the  regular  Chancellor  being  absent.  A 
jury  had  been  demanded  and  some  issues  of  facts  are  recited 
to  have  been  submitted  to  them.  During  the  pendancy  of 
the  trial,  defendant  renewed  his  motion  to  dissolve  the 
injunction,  this  motion  at  last  taking  the  form  of  a  chal- 
lenge of  the  jurisdiction  of  the  Court  to  entertain  that  part 
of  the  bill  seeking  to  restrain  him  from  practicing  medicine 
and  demanding  dismissal  of  that  portion  of  the  bill  and 
dissolution  of  the  injunction  for  lack  of  power  in  the  Court 
to  grant  such  process.  The  learned  Special  Chancellor 
was  of  the  opinion  that  this  position  was  sound.  He  ac- 
cordingly decreed  that  so  much  of  the  bill  as  sought  to 
restrain  Anderson  from  practicing  medicine  was  beyond 
the  jurisdiction  of  the  Court  and  dismissed  the  same  and 
dissolved  the  injunction.  On  this  or  a  succeeding  day, 
one  or  two  removed,  complainant  requested  the  Court  for 
permission  to  amend  his  bill  so  as  to  strike  therefrom  all 
reference  to  the  maintenance  of  the  sanitarium  by  An- 
derson. This  was  granted  with  the  consequence  that  every 
feature  of  the  bill  other  than  that  seeking  an  injunction 
against  the  defendant's  practice  of  medicine  was  elimi- 
nated; and  it  being  apparent  on  the  record  that  this  part 
of  the  bill  had  been  dismissed  bv  the  Court,  there  was  noth- 
insr  loft  for  litigation.  The  Attorney  General  thereupon 
prayed  and  perfected  his  appeal  to  this  Court.  While  the 
exception  and  prayer  was  to  the  action  of  the  Court  in 
dismissing  the  bill  and  dissolving  the  injunction  restrain- 
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ing  the  defendant  from  practicing  medicine,  we  must  treat 
the  prayer  as  for  a  broad  appeal. 

The  Chancellor  in  dissolving  the  injunction  consequent 
upon  his  dismissal  of  the  bill  for  an  injunction  against  the 
practice  of  medicine  recited  that  his  order  to  this  effect 
was  an  interlocutory  one,  entered  before  the  final  termina- 
tion of  the  casa  The  Chancellor  also  appended  or  con- 
sented to  have  appended  to  the  granting  of  the  appeal  a 
direction  that  a  temporary  injunction  which  had  been  dis- 
solved by  him  a  day  or  two  prior  to  the  final  decree  should 
stand  dissolved  pending  the  appeal. 

At  an  early  day  of  the  present  term  complainant  ap- 
peared before  this  Court  and  prayed  that  writ  of  attach- 
ment issue  for  defendant  and  that  he  be  brought  before  this 
tribunal  to  show  cause  why  he  should  not  be  dealt  with  for 
contempt  in  continuing  the  practicing  of  his  profession  in 
violation  of  the  injunction  which  was  issued  and  in  force 
upon  the  day  that  that  particular  portion  of  the  bill  was 
dismissed  and  the  injunction  dissolved.  Writs  of  attach- 
ment accordingly  issued,  when  defendant  was  arraigned 
at  the  bar  of  this  Court  he  demurred  to  the  contempt  pro- 
ceeding and  declined  to  file  a  sworn  answer  or  to  contro- 
vert the  issues  of  the  petition.  So  that  we  are  left  to  deal 
with  questions  of  law  only.  We  must  assume  that  defend- 
ant has  continued  to  follow  his  profession  in  receiving  and 
treating  patients  and  to  this  Court. 

The  right  of  this  Court  to  deal  in  the  premises  is  vig- 
orously assailed  by  able  counsel  for  defendant,  and  be- 
cause of  this  and  the  somewhat  novel  aspect  of  the  ques- 
tions we  have  given  the  subject  careful  consideration.  The 
brevity  of  our  treatment  may  not  be  commensurate  with 
our  deliberations  of  the  questions.  But  we  think  a  brief 
statement  of  our  position  upon  all  the  points  raised  will 


COURT  or  CIVIL  APPEALS, 


State  of  Tennessee  v.  Anderson. 


suffice  for  disposition  of  this  preliminary  question.     The 
main  proposition  is  pending  before  us  upon  appeal. 

I.  It  is  first  urged  that  the  dissolution  of  the  injunc- 
tion in  this  case  by  the  interlocutory  order;  and  the  gen- 
eral rule  denying  the  right  to  appeal  from  such  order  is 
relied  upon.  It  is  also  insisted  that  there  was  no  appeal 
from  this  order  and  that  the  appeal  which  was  finally  taken 
was  not  effectual  to  bring  up  the  dissolving  order  for  re- 
view. We  are  constrained  to  take  the  opposite  position. 
We  are  of  opinion  in  the  first  place  that  the  recitals  of 
the  action  of  the  Court  in  connection  with  the  dissolution 
of  the  injunction  clearly  made  the  order  of  the  Court  a 
final  decree  and  not  a  mere  interlocutory  order  dissolving 
the  injunction.  If  the  injunction  had  been  simply  disr 
solved,  there  would  be  much  ground  for  defendant's  con- 
tention. But  as  the  Court  held  that  it  had  no  jurisdiction 
upon  this  feature,  the  dissolution  of  the  injunction  was, 
of  course,  a  dismissal  of  the  bill.  Now  when  all  other 
parts  of  the  bill  were  dismissed  by  complainant  the  effect 
was  to  maike  the  order  dissolving  the  injunction  the 
final  decree.  No  other  conclusion  can  be  drawn  if  we  look 
to  substance.  It  must  be  recalled  that  the  several  entries 
were  made  at  the  same  term. 

II.  It  is  contended  that  the  injunction  was  dissolved 
by  the  Chancellor  pending  the  appeal  and  that  this  justi- 
fied the  defendant  in  pursuing  his  profession  unhindered ; 
and  it  is  urged  that  an  appeal  to  this  Court  did  not  rein- 
state the  injunction.  We  are  of  the  opinion  that  the  con- 
trary universal  rule  is  that  an  appeal  in  an  equity  cause 
puts  an  end  to  the  jurisdiction  of  the  lower  Court  and 
transfers  the  litigation  to  the  appellate  tribunal.  Cita- 
tions supporting  so  plain  a  proposition  are  not  needed. 
It  is  equally  true  that  an  appeal  annuls  every  part  of  the 
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decree  and  revitalizes  all  the  processes  issued  and  make 
writs  and  orders  the  processes  and  commands  of  the  Ap- 
pellate Court  It  is  manifestly  true  that  if  the  injunctive 
process  is  the  sole  relief  and  if  a  temporary  injunction 
has  been  granted  and  is  in  force  at  final  hearing,  an  appeal 
reinstates  the  injunction  and  makes  it  the  injunction  of 
the  Appellate  Court.  Of  course,  there  may  be  cases,  where 
the  lower  Court  commands  the  doing  of  something  or  re- 
strains conduct  during  an  appeal.  But  this  does  not  de- 
stroy the  efficacy  of  the  rule  revitalizing  or  continuing  an 
injunction:  Foley  v.  LeaJth,  3  Shannon's  Cases,  358 ;  Gib- 
son's Suits,  2  Ed.,  Sec.  849;  3  C.  J.,  p.  1280;  6  R.  C.  L., 
508 ;  Barnes  v.  Typographical  Union,  14  L.  R.  A.  (N.  S.), 
1150;  Hubert  v.  Cement  Company,  38  L.  E.  A.  (N.  S.), 
439 ;  Merrimack  Bank  v.  Clay  Center,  219  U.  S.,  527,  55 
L.  Ed.,  320,  and  note. 

See,  also,  our  own  cases  to  the  effect  that  an  appeal 
vacates  every  order  made  by  the  Chancellor  and  brings  up 
the  whole  case  for  review;  and  further  that  all  steps  de- 
sired after  the  appeal  must  be  taken  in  the  Appellate 
Court:    Norton  v.  Barnes,  2  Lea,  610,  and  others. 

III.  But  it  is  said  that  this  is  an  Appellate  Court  only 
and  that  it  has  no  jurisdiction  to  examine  witnesses,  and 
it  is  thence  argued  that  no  judgment  of  contempt  can  be 
pronounced.  This  position  is  also  unsound.  The  contrary 
was  established  if  it  ever  doubted  by  the  recent  case  of 
State  V.  Hebert,  127  Tenn.,  220,  opinion  by  Chief  Justice 
Neil.  See  also  the  foregoing  citation  as  lending  the  strong- 
est support  to  the  proposition  that  Courts  of  appellate  juris- 
diction do  have  the  power.  We  believe  that  a  sufficient 
answer  is  to  be  found  in  our  statutes  providing  for  con- 
tempt punishments.  The  power  to  punish  cannot  be  denied 
if  the  injunction  be  treated  as  the  process  of  this  Court; 
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and  this  we  have  so  held.  This  power  is  inherent  in  Ap- 
pellate Courts  as  weU  as  in  lower  Courts.  There  certainly 
is  no  force  in  the  objection  that  we  cannot  examine  wit- 
nesses when  a  defendant  confesses  the  facts  constituting 
the  contempt. 

IV.  It  is  most  strenuously  urged  that  the  Chancery 
Court  had  no  jurisdiction  in  the  first  instance  to  issue  the 
injunction  against  Anderson,  and  it  is  thence  argued  and 
of  course  with  soundness,  if  the  premise  be  granted,  that 
there  can  be  no  punishment  for  violating  such  process. 
But  we  deny  the  premise.  We  have  reached  the  conclu- 
sion, after  painstaking  investigation  of  the  authorities,  that 
the  Attorney  General  as  the  representative  of  the  parens 
patrie  was  within  his  power  and  duty  in  asking  for  an 
injunction  resrtraining  the  defendant  from  illegally  prac- 
ticing medicine,  and  that  Chancellor  Kyle  had  the  power 
and  jurisdiction  to  grant  the  writ.  That  the  criminal 
Courts  were  open  to  the  Attorney  General  is  no  sufficient 
answer;  nor  is  it  adequate  response  that  no  property  or 
pecuniary  interest  in  complainant  is  shown.  It  is  true 
that  the  general  rule  is  that  injunctions  will  not  issue  to 
restrain  certain  acts  prohibited  by  the  criminal  laws,  and 
that  this  process  will  not  be  awarded  unless  property  rights 
are  involved.  But  this  is  not  without  exception ;  and  we 
are  persuaded  that  the  present  bill  can  be  justified  under 
the  exceptions.  It  was  decided  by  our  own  Supreme 
Court  in  the  late  case  of  Alexander  v.  Elkins,  132  Tenji., 
663,  that  the  time  had  arrived  for  departure  from  the  rigid 
rules  respecting  this  process,  and  that  advancing  times  and 
conditions  had  made  necessary  an  extension  of  the  power  to 
grant  this  writ  An  injunction  restraining  repeated  crim- 
inal proecutions  was  sustained  upon  ttie  distinct  gfound 
that  the  defenses  afforded  were  not  sufficient  guarantees. 


STATE  OF  TENNESSEE. 


state  of  Tennessee  v,  Anderson. 


It  is  manifest  that  repeated  indictments  of  Anderson  and 
the  imposition  of  the  small  statutory  fine  provided  would 
afford  no  protection,  and  would  still  necessitate  repeated 
suits.  As  a  matter  of  fact,  the  culprit  might  continue  his 
profession  although  confined  in  jail.  Hence,  the  power- 
lessness  of  the  criminal  Courts  notwithstanding  the  incal- 
culable harm  which  might  be  done  the  great  body  of  the 
people  by  the  open  and  persistent  and  contemptuous  viola- 
tion of  the  statute  and  regulations  which  the  authorities  in 
this  State  have  solenmly  adjudged  to  be  necessary  safe- 
guards for  the  health  and  well  being  of  every  one.  If  , 
there  be  no  precedent,  it  is  time  one  is  being  made.  The  1 
power  to  make  precedents  has  not  been  exhausted,  ana 
when  there  exists  a  condition  that  needs  an  adequate  rem- 
edy, then  the  Chancery  Court,  the  protean  tribunal  which 
is  supposed  to  respond  to  the  social  needs  of  the  people  for 
the  purpose  of  affording  remedies  and  protecting  rights, 
should  not  hesitate  to  consider  itself  vested  with  the  power 
to  restrain  and  prohibit.  And  the  Attorney  General,  stand- 
ing as  he  does  as  the  defender  of  the  people  and  the  pro- 
tector of  the  morals,  safety  and  health,  should  be  consid- 
ered as  vested  with  the  right  and  onerated  with  the  duty 
of  appealing  to  the  equity  side  of  the  governmental  powers 
to  put  down  an  unmixed  evil  and  a  menace  w-bich  cannot 
be  dealt  with  except  by  a  restraining  hand.  We  so  hold 
that  it  may  be  done  and  believe  that  this  exercise  of  power 
is  warranted  by  principles  as  clearly  established  as  almost 
any  other  by  which  rights  are  guaranteed.  With  respect 
to  the  duty  of  the  Attorney  General,  see  4  Cyc,  1029; 
Staie  V.  Standard  Oil  Company,  120  Tenn.,  86;  Attorney 
O&neral  v.  Shrewsbury,  1  Eng.  Ruling  Cases,  567.  We 
wish  particularly  to  call  attention  to  some  of  the  proposi- 
tions advanced  by  the  great  English  Court  of  Equity.  It 
is  there  said  that  the  Attorney  General  might  apply  to  the 
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Court  to  restrain  the  execution  of  any  act  of  a  public  nature 
where  it  manifestly  affected  the  public  generally,  and  that 
there  should  issue  an  injunction  to  restrain  a  series  of  il- 
legal acts  which  tended  to  injure  the  people.  We  also  wish 
to  call  attention  to  the  cases  and  accompanying  notes  of 
State  V.  Crow,  16  L.  R.  A.  (K  S.),  747;  State  v.  Ear- 
lickf  23  t.  R.  A.  (N.  S.)?  691;  wherein  it  was  admitted 
that  if  conduct  affected  the  public  health  an  injunction 
might  issue:    State  v.  C,  B.  &  Q,  Railway,  88  Keb.,  660; 

34  L.  R.  A.  (]Sr.  S.),  250;  Stale  v.  Lindsay.  86  Kan.,  79, 

35  L.  R.  A.  (:X.  S.),  810;  Re  Debs,  168  U.  S.,  664,  39  L. 
Ed.,  1092.  The  opinion  in  the  Re  Debs  case  was  delivered 
by  Mr.  Justice  Brewer;  and  if  we  had  no  other  authori- 
ties his  reasoning  would  be  convincing  and  sufficient  for 
us.  It  is  true  that  he  concluded  by  stating  Ihat  some  prop- 
erty right  must  be  involved,  but  this  was  an  uncalled  for 
and  an  unfortunate  statement.  It  was  admitted  that  the 
United  States  Government  had  no  pecuniary  interest  and 
was  acting  simply  as  the  sovereign  charged  with  the  duty 
of  protecting  the  health,  welfare  and  good  order  of  the 
people;  and  the  injunction  was  sustained  solely  upon  the 
ground  that  it  was  essential  to  the  exertion  of  governmental 
functions  and  powers  that  the  repeated  acts  complained 
of,  although  criminal,  be  restrained. 

All  the  foregoing  and  numerous  other  adjudications 
could  be  referred  to  as  answering  the  proposition  that  an 
injunction  is  not  to  be  denied  simply  because  the  defend- 
ant might  be  dealt  with  criminally.  The  trouble  is  to  be 
found  in  the  failure  to  discriminate  between  cases  where 
the  criminal  Courts  are  themselves  restrained  and  those 
where  defendant  who  is  pursuing  a  criminal  course  is  en- 
joined. There  is  no  basis  whatever  to  assert  in  the  latter 
case  that  the  criminal  Courts  are  embarrassed  or  that  their 
functions  are  being  usurped. 
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V.  It  is  not  worth  while  to  discuss  the  contention  that 
the  defendant  is  not  practicing  medicine.  He  virtually 
confesses  it.  And,  indeed,  no  other  conclusion  can  be  ar- 
rived at  Xor  need  it  be  said  that  the  State  cannot  regu- 
late the  practice  of  medicine  and  prescribe  qualifications 
and  make  the  practice  a  privilege:  O'Neal  v.  State,  115 
Tenn.,  427.  The  lives  of  the  people  are  too  sacred  to  be 
entrusted  to  quacks  and  empirics.  The  art  and  science 
of  medicine  can  be  acquired  only  after  long  training,  study 
and  practice ;  and  owing  to  the  proneness  of  afflicted  human 
kind  to  resort  to  the  shrine  of  the  faker  and  even  to  any 
one  who  holds  himself  out  as  an  alleviator  of  pain,  it  be- 
hooves the  authorities  to  exercise  the  verv  greatest  care  in 
qualifying  persons  to  respond  to  this  human  need. 

We  refer  to  this  as  a  privilege.  It  is  more.  It  is  a 
franchise  as  it  were;  the  following  of  a  profession,  which 
amounts  in  a  manner  to  an  office,  as  all  physicians  have 
duties  to  perform  which  directly  affect  public  health,  wel- 
fare and  morals.  Hence  an  additional  reason  why  the 
Attorney  General  should  be  vested  with  the  power  to  file 
a  bill  and  enjoin  any  one  manifestly  not  qualified  from 
exercising  this  function.  Such  proceedings  should  be  as- 
similated to  an  information  in  the  nature  of  a  quo  war- 
ranto, to  the  end  that  the  right  of  the  defendant  to  exer- 
cise this  exalted  privilege  be  inquired  into. 

Without  more  we  adjudged  the  defendant  guilty  of  con- 
tempt of  this  Court  in  violating  the  injunction  restraining 
him  from  practicing  medicine,  and  adjudge  that  he  under- 
go confinement  in  the  county  jail  of  Roane  County  for  a 
period  of  ten  days  and  that  he  pay  a  fine  of  fifty  dollars 
and  the  cost  of  this  attachment  proceeding,  and  that  he  be 
detained  after  the  expiration  of  his  ten  days'  confinement 
until  he  shall  have  paid  or  secured  said  fine  and  costs.    A 
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mittimus  is  directed  to  be  issued  by  the  clerk  of  this  Court 
to  the  Sheriff  of  Roane  County  commanding  him  to  take 
and  commit  the  defendant  in  accordance  with  this  order. 


In  Re  Petition  of  Cornelius  Curtis. 

Affirmed  by  Supreme  Court,  1915. 

1.  Restobatioit  to  Citizenship.    Right  thereto, 

A  party  who  for  four  years  after  discharge  from  the  peniten- 
tiary demeans  himself  properly  and  shows  by  unimpeachable 
witnesses  that  he  sustains  a  good  moral  character  is  entitled 
as  of  right  to  restoration  to  citizenship,  and  he  should  not 
be  denied  this  right  simply  because  there  is  a  slight  suspi- 
cion that  he  was  guilty  of  one  offense  of  no  great  magnitude. 

2.  Same.    Appeal,    Right  of. 

Such  party  has  a  right  of  appeal  to  this  Court  from  the  action 
of  the  circuit  Judge  in  refusing  to  restore  him  to  citizenship. 

3.  Same.    Motion  for  new  trial  unnecessary. 

In  such  case  a  motion  for  new  trial  is  not  a  prerequisite  to 
a  hearing  in  the  Appellate  Court. 


From  Knox  County. 


Appeal  from  Circuit  Court   of    Knox    County.     Von 

HUFFABER,  Judge. 
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Malcolm  McDermott  for  Appellant. 

H.  N.  Gates,  contra. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 

In  December,  1907,  the  petitioner  Curtis,  on  a  plea 
of  guilty  in  both  cases,  was  convicted  in  the  Criminal  Court 
of  Knox  County,  on  two  indictments  charging  him  with 
larceny.  He  was  sentenced  to  serve  two  terms  in  the 
State  prison,  one  for  four  years  and  one  for  a  year,  and 
on  these  sentences  he  was  committed  to  the  State  prison 
to  serve  out  the  two  terms,  aggregating  five  years.  On 
or  about  the  24th  of  March,  1911,  he  was  pardoned  for 
good  behavior  and  faithful  service,  and  returned  to  the 
city  of  Knoxville,  Tennessee,  where  he  remained  until  the 
24th  of  October,  1914,  when  he  filed  his  petition  in  the 
Circuit  Court  of  Knox  County,  under  sections  3655  to 
and  including  3658  of  Shannon's  Code,  asking  to  be  re- 
stored to  his  rights  as  a  citizen  of  the  State  of  Tennessee. 
When  convicted  of  the  crime  of  larceny  in  1907,  by  the 
Criminal  Court  of  Knox  County,  he  was,  according  to 
section  7199  of  Shannon's  Code,  adjudged  infamous,  and 
disqualified  to  give  evidence  or  exercise  the  elective  fran- 
chise, and  also  disqualified  from  holding  any  office  in  this 
State.  lie  sought,  in  the  petition  filed,  to  have  these  dis- 
qualifications removed  by  the  Circuit  Court  of  Knox 
County,  and  to  be  restored  to  his  rights  of  citizenship. 

Before  the  case  was  heard  bv  the  Court,  ten  davs'  notice 
of  the  time  and  place  of  its  hearing  was  served  upon  the 
District  Attorney  of  Knox  County,  but  he  failed  to  appear 
and  resist  the  application  contained  in  the  petition.  The 
case  was  first  heard  the  28th  of  T^ovember,  1914,  before 
the  Circuit  Court  of  Knox  County,  present  and  presiding 
the  Honorable  Von  A.  Huffaker,  the  Circuit  Judge  ap- 


14  COURT  OF  CIVIL  APPEALS, 

In  Re  Petition  of  Cornelius  Curtis. 

pointed  to  hold  that  Court.  The  petitioner  offered  four 
unimpeachable  witnesse  to  prove  that,  since  he  had  been 
pardoned  out  of  the  penitentiary,  he  had  sustained  the 
character  of  a  person  of  honesty,  respectability  and  verac- 
ity, and  that  he  is  generally  esteemed  as  such  by  his  neigh- 
bors. These  witnesses  had  each  known  him  since  his  re- 
lease from  the  penitentiary,  and  some  of  them  before  his 
conviction  and  sentence  to  prison.  He  had  worked  for  each 
of  them  at  different  times  since  he  was  pardoned.  These 
four  witnesses,  each  of  whom  is  regarded  as  among  the  best 
white  citizens  of  Knox  County,  stated  in  substance  that  the 
petitioner  was  generally  regarded  as  an  upright,  honest 
and  faithful  man,  that  he  had  worked  for  each  of  them, 
that  he  had  been  a  trusted,  faithful  servant  and  that  they 
believed  in  his  honesty  and  integrity  and  had  trusted  him 
in  their  houses  and  were  willing  to  trust  him  again.  They 
stated  that  his  general  reputation  was  good  and  that  he 
had  conducted  himself,  ever  since  his  release  from  the 
penitentiary,  as  an  honest  and  faithful  colored  man,  and 
that  they. had  never  known  him,  or  heard  of  his  having 
committed  any  wrong  in  any  way  since  he  was  pardoned 
out  of  the  penitentiary.  Two  of  these  witnesses  were 
prominent  lawyers  of  Knox  County,  while  one  of  them 
had  been  deputy  sheriff  and  secretary  of  the  Knoxville 
Board  of  Commerce.  The  fourth  one  was  a  court  reporter 
and  knew  petitioner  well. 

The  petitioner  is  a  colored  man  and  has  a  wife  living 
in  Knoxville,  where  they  had  been  living  for  some  time 
before  his  conviction  and  sentence  to  the  penitentiary  in 
1907.  The  Attorney  General  not  being  present  at  the 
hearing,  the  Circuit  Judge,  after  these  four  witnesses  had 
testified,  called  on  petitioner  himself  to  take  the  stand  and 
make  a  statement.  The  record  shows  that  petitioner  was 
^Muly  sworn,  and  testified  as  follows."    He  was  examined 
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bv  the  Court,  and  told  all  about  his  former  offenses  for 
which  he  was  indicted  and  convicted,  and  his  pardon  be- 
cause of  his  good  behavior.  He  stated  that  he  had  never 
been  in  any  trouble  since  he  was  sent  to  the  penitentiary 
and  had  never  been  guilty  of  any  crime  of  any  character 
from  that  time,  except  that  he  was  accused  of  stealing 
house  keys  from  Mr.  Turner. 

On  this  record  we  do  not  think  that  there  is  any  ground 
to  suspect  that  petitioner  had  anything  to  do  with  taking 
Mr.  Turner's  keys,  as  is  intimated  in  this  record.  That 
they  were  missing  for  a  period  of  twelve  or  fifteen  hours 
is  true,  but  there  is  more  reason  to  believe,  or  to  suspect, 
the  cook  took  the  keys  and  placed  them  there  where  tliey 
were  found,  than  to  suspect  that  petitioner  had  anything 
to  do  with  them.  This  record  satisfies  us  that  the  peti- 
tioner had  nothing  to  do  with  the  loss  of  those  keys,  and 
the  Circuit  Court  should  have  so  found,  and  on  the  testi- 
mony offered  by  petitioner,  that  Court  should  have  granted 
him  the  relief  sought  in  his  petition;  but  the  Court  re- 
fused him  the  relief  and  gave  judgment  dismissing  his 
petition  at  his  cost. 

It  is  insisted  by  counsel  representing  the  Attorney  Gen- 
eral for  the  State,  that  there  was  no  motion  for  new  trial 
in  the  lower  Court,  and,  consequently,  petitioner  has  no 
standing  in  this  Court.  We  do  not  think  the  rule  requir- 
ing a  motion  for  new  trial  where  the  case  is  heard  by  the 
judge  without  a  jury,  applies  in  a  case  like  this.  Even 
if  it  did,  and  we  do  not  think  it  does,  it  appears  the  case 
was  first  heard  on  the  28th  of  November,  1914,  when  the 
petition  was  dismissed,  the  relief  sought  thereby  refused, 
but  on  the  2d  of  January,  1915,  a  rehearing  was  granted 
on  motion  of  the  petitioner,  when  the  whole  case  was  again 
gone  into  and  the  petition  again  dismissed  at  the  cost  of 
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petitioner.  If  a  motion  for  new  trial  was  necessary,  we 
think  a  petition  to  rehear  the  ease  was  in  effect  the  same 
thing.  But,  we  do  not  think,  in  a  case  like  this,  that  a 
motion  for  new  trial  was  necessary.  This  is  an  ex  parte 
statutory  proceeding,  where  the  State  is  supposed  to  be 
represented  by  the  District  Attorney;  but  in  this  case  he 
did  not  feel  inclined  to  resist  petitioner's  application  and 
was  not  present. 

It  is  next  insisted  that  no  appeal  lies  from  the  judgment 
of  the  Circuit  Court  in  a  proceeding  like  this.  We  are 
unable  to  see  any  reason  why  an  appeal  does  not  lie  from 
a  judgment  of  the  Circuit  Court  in  a  case  like  this,  as 
well  as  from  any  other  judgment  that  Court  renders.  It 
is  the  Circuit  Court  that  is  given  jurisdiction  of  such 
petitions,  and  it  is  the  Circuit  Court  of  the  county  where 
the  petitioner  resides,  that  hears  and  determines  whether 
the  relief  prayed  for  shall  be  granted.  It  is  the  Circuit 
Court  that  must  be  satisfied  by  the  proof  that  the  petitioner 
offers  before  the  relief  asked  is  granted.  Under  section  6066 
of  Shannon's  Code,  the  Circuit  Court  is  given  exclusive 
jurisdiction  to  hear  and  determine  applications  to  be  re- 
stored to  citizenship  made  by  persons  who  have  been  ren- 
dered infamous  by  the  judgment  of  any  Court  of  this 
State.  If  the  statute  required  the  application  to  be  made 
to  the  Circuit  Judge  instead  of  the  Circuit  Court,  then 
it  might  be  argued  that  he  was  constituted  by  the  statute 
a  special  tribunal  for  hearing  and  determining  such  appli- 
cations, and  from  his  findings  no  appeal  would  lie;  but  the 
statute  gives  the  Circuit  Court  jurisdiction  of  such  mat- 
ters, and,  in  fact,  gives  it  exclusive  jurisdiction,  and  that 
Court  is  authorized  to  render  a  judgment  granting  the 
relief  sought  in  the  petition,  or  to  render  a  judgment  dis- 
missing the  petition  and  giving  a  judgment  against  the 
petitioner  for  the  cost  of  the  proceedings. 
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Section  4891  of  Shannon's  Code  provides  that  any  one 
or  more  of  the  parties  to  a  judgment  or  decree,  may  pray 
and  obtain  an  appeal  therefrom,  and  there  is  made  in  this 
section  no  exceptions,  but  it  would  seem  that  any  and  all 
parties,  in  any  character  of  case,  where  a  judgment  is  ren- 
dered, may  pray  and  obtain  an  appeal  therefrom,  and  we 
think  in  this  case  that,  where  the  petitioner  is  denied  the 
relief  asked  for  in  his  petition,  and  it  is  dismissed,  he 
may  pray  and  obtain  an  appeal  from  such  judgment  to 
this  Court  and  have  his  case  tried  de  novo,  on  the  proof 
heard  in  the  lower  Court,  and  that  this  Court  may  grant 
him  such  relief,  or  refuse  such  relief,  as  the  evidence  in 
the  record  justifies. 

The  prayer  for  an  appeal  was  granted  by  the  Circuit 
Judge  upon  the  petitioner  making  and  filing  the  pauper 
oath,  and  it  is  insisted  that  his  appeal  should  be  dismissed 
because  he  has  no  right  to  appeal  the  case  on  the  pauper 
oath,  inasmuch  as  he  has  been  deprived  by  the  judgment 
of  the  Court  of  his  citizenship.  It  is  furthermore  insisted 
that  he  has  not  even  the  right,  being  rendered  infamous, 
to  take  and  subscribe  to  the  pauper  oath.  We  are  unable 
to  agree  to  either  contention.  It  is  true  section  3658  of 
Shannon's  Code  requires  that  the  petitioner  shall  pay  the 
cost  of  his  application,  but  that  does  not  deny  him  the 
right  to  appeal,  or  even  to  institute  the  proceedings,  on 
the  pauper  oath.  That  provision  was  intended  to  exempt 
the  State  from  liability  for  the  cost  of  the  proceedings, 
and  to  make  the  petitioner,  in  all  cases,  liable  therefor.  By 
taking  the  pauper  oath  in  lieu  of  an  appeal  bond,  or  a 
prosecution  bond,  he  is  not  exempt  from  a  judgment  against 
bim  for  the  costs  of  the  cause;  and  the  Circuit  Court  in 
this  case,  rendered  a  judgment  against  thi^  petitioner  for 
the  costs  of  the  cause,  although  he  had  made  and  filed  the 
pauper  oath  in  lieu  of  a  prosecution  bond. 

2 
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It  is  said  that,  not  having  his  rights  as  a  citizen  re- 
stored to  him,  he  is  not  such  a  citizen  as  can  prosecute  a 
suit  or  an  appeal,  on  the  pauper  oath,  and  that  inasmuch 
as  this  privilege  is  confined  to  citizens  only,  those  not  citi- 
zens cannot  avail  themselves  of  this  privilege.  The  Act 
of  1901,  chapter  126,  cit^d  by  learned  counsel  for  the  State 
Attorney  General,  applies  not  only  to  citizens,  but  to  resi- 
dents of  the  State,  and  has  been  so  held  in  1  Cates,  343. 
Granting  that  petitioner  is  not  a  citizen  of  the  State  be- 
cause of  the  judgment  of  infamy  rendered  by  the  Cir- 
cuit Court  upon  his  conviction  of  the  crime  of  larceny, 
yet  there  can  be  no  gainsaying  the  fact  that  he  is  a  resi- 
dent of  the  State,  and,  under  the  provision  of  the  above 
cited  Act,  he  is  entitled  to  prosecute  a  suit,  or  an  appeal 
to  a  higher  Court,  on  the  pauper  oath.  We  have  in  this 
State,  many  persons  who  are  residents  of  it  but  who  are 
not  citizens,  and  it  was  for  their  benefit  that  the  word 
resident  was  incorporated  into  the  Act  of  1901.  We  think 
it  probable  that,  under  that  Act,  aliens,  if  residents  of  this 
State,  might  institute  a  suit,  or  prosecute  an  appeal,  by 
taking  and  filing  the  pauper  oath  in  lieu  of  an  appeal  bond, 
though  that  question  we  do  not  decide;  and  yet  we  are 
clearly  of  the  opinion  that  a  resident  of  this  State,  not 
merely  a  temporary  resident  but  one  who  permanently 
resides  here,  as  does  this  petitioner,  can  avail  himself  of 
the  benefit  of  the  Act  of  1901.  We  are  clearlv  of  the 
opinion  that  the  petitioner  in  this  case,  being  a  perma- 
nent resident  of  the  State,  is  entitled  to  the  benefits  of 
this  provision  of  the  statute.  Being  incompetent  to  tes- 
tify as  a  winess  in  a  case,  learned  counsel  insists  that  he 
would  be  incompetent  to  take  and  subscribe  to  the  pauper 
oath  in  lieu  of  an  appeal  bond.  The  learned  trial  judge 
seems  not  to  have  taken  that  view,  for  he  called  the  peti- 
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tioner  as  a  witness  and  had  him  sworn,  and  permitted  him 
to  appeal  to  this  Court  on  the  pauper  oath. 

It  was  held  in  2  Pick.,  472,  that  a  defendant  in  a  crim- 
inal case,  who  had  been  rendered  infamous  when  convicted 
on  a  former  trial,  was  competent  to  testify  in  his  own  be- 
half in  such  case,  under  the  Act  of  1887.  If  competent 
to  testify  in  his  own  behalf,  it  seems  to  us  clear  he  would 
be  competent  to  make  an  affidavit  in  his  own  behalf  in 
order  to  obtain  an  appeal  from  a  judgment  against  him 
where  it  clearly  appears  that  he  is  a  resident  of  the  State. 

The  motion  to  dismiss  this  appeal  is,  for  the  reasons 
stated  above,  overruled;  and,  believing  that  this  petitioner 
has  shown  himself  entitled  by  the  testimony  of  four  un- 
impeachable witnesses,  that  he  is  entitled  to  be  restored 
to  his  rights  as  a  citizen,  the  judgment  of  the  lower  Court 
is  reversed  and  he  is  granted  the  relief  prayed  for  in  his 
petition,  and  a  judgment  will  be  rendered  against  him  for 
the  costs  of  all  these  proceedings,  which  he  is  hereby  ordered 
to  pay  and  satisfy. 
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N.,  C.  &  St.  L.  Railway  v.  Alice  North. 


Affirmed  by  Supreme  Court,  1915. 


1.  Finding  of  Fact  of  Cibouit  Judge  Without  Request. 

No  peculiar  weight  will  be  given  to  the  findings  of  fact  of  the 
circuit  Judge  filed  without  request. 

2.  Cabrieb  of  Passengers.     Baggage,    Baggage  taken  into  day 

coach. 

The  usual  rule  is  that  a  carrier  is  not  liable  for  the  loss  of 
baggage  taken  upon  a  day  coach  by  a  passenger  and  retained 
by  him.  But  if  the  servants  of  the  carrier  in  any  way  assume 
custody  of  the  baggage,  there  will  be  liability  in  case  of  un- 
explained loss. 


From  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.     Thos.  E.  Matthews,  Judge. 

Clade  Waller  and  Cornelius  Hall  for  Plaintiff  in 
Error. 

W.  R.  Chambers  and  Geo.  Thomas  for  Defendant  in 
Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  action  was  brought  by  Miss  Alice  Xorth,  defend- 
ant in  error,  against  the  Eailway  Company  before  a  Jus- 
tice of  the  Peace  of  Davidson  County,  to  recover  the  value 
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of  a  suit  case  and  its  contents  allied  to  have  been  lost 
through  the  n^ligence  of  the  defendant  company. 

The  case  finally  reached  the  Circuit  Court  of  the  county, 
where  it  was  tried  before  the  Circuit  Judge  without  the 
intervention  of  a  jury,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  below.  The  Eailway  Company^s' 
motion  for  a  new  trial  having  been  overruled,  it  has  ap- 
pealed to  this  Court,  and  has  assigned  errors. 

The  only  material  error  assigned  is  that  there  is  no 
evidence  to  support  the  judgment. 

There  appears  in  the  record  a  written  finding  of  facts 
prepared  and  filed  by  the  Circuit  Judge,  but  the  record 
fails  to  disclose  that  this  written  finding  of  facts  was  made 
and  filed  upon  the  request  of  either  of  the  parties  to  the 
suit,  and  will,  therefore,  be  treated  as  immaterial  in  de- 
termining the  question  raised  by  the  assignment  of  error ; 
that  is,  whether  or  not  there  is  any  evidence  to  support  the 
judgment. 

Evidence  was  offered  by  the  plaintiff  below  tending  to 
show  that  on  August  212,  1914,  she,  with  a  party  of  friends, 
boarded  one  of  the  plaintiff  in  error's  passenger  trains  at 
the  Union  Station  in  Nashville,  Tennessee,  for  the  pur- 
pose of  going  to  Bellevue,  Tennessee,  a  station  on  the 
plaintiff  in  error's  line  of  road,  about  twelve  miles  from 
Nashville,  she  and  her  friends  having  purchased  from  the 
plaintiff  in  error's  agent  at  Nashville  separate  tickets  en- 
titling them  to  transportation  over  its  road  between  the 
two  points  above  mentioned. 

The  members  of  defendant  in  error's  party,  eight  in 
number,  besides  the  defendant  in  error  herself,  were  going 
to  Bellevue,  or  to  a  point  near  Bellevue,  on  a  camping 
or  fishing  trip.  All  members  of  the  party  had  hand  bag- 
gage, consisting  of  suit  cases  and  valises.     The  party  con- 
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siffted  of  four  young  ladies  and  four  young  men,  and  a 
Mrs.  Joy,  who  acted  as  chaperone  for  the  party. 

When  they  assembled  at  the  Union  Station  in  Nashville, 
they  deposited  their  suit  cases  in  a  group  in  the  general 
waiting  room,  and  the  same  were  watched  by  Mrs.  Joy 
(the  chaperone)  while  other  members  of  the  party  pur- 
chased tickets,  including  one  for  Mrs.  Joy.  The  suit  case 
of  the  defendant  in  error  was  among  the  baggage  deposited 
in  the  manner  stated.  When  the  party  repaired  from  the 
waiting  room  to  the  train,  the  evidence  tends  to  show  that 
the  young  men,  members  of  the  party,  together  with  some 
young  men  who  were  not  members  of  the  party,  carried 
the  baggage  to  the  train.  Evidence  was  offered  tending 
to  show  that  defendant  in  error's  suit  case  was  carried  and 
placed  upon  the  train  by  Mr.  Tarkington,  who  did  not 
accompany  the  party  to  Bellevue.  All  of  the  baggage  be- 
longing to  the  members  of  said  party,  owing  to  the  crowded 
condition  of  the  coach  into  which  they  were  directed  by 
the  trainmen,  was  deposited  in  the  aisle  of  the  coach  be- 
side the  seats  near  where  the  party  was  standing,  some  of 
the  suit  cases  resting  on  top  of  each  other. 

Owing  to  the  crowded  condition  of  the  coach,  only  two 
members  of  the  party  were  able  to  secure  seats,  these  being 
Mrs.  Joy  and  her  daughter.  The  other  members  of  the 
party  had  to  stand  in  the  aisle,  and  the  proof  shows  that 
there  were  other  passengers  also  who  had  to  stand  on  ac- 
count of  being  unable  to  secure  seats. 

After  the  train  had  proceeded  from  Nashville  some  dis- 
tance, a  trainman  in  uniform  (being  either  the  conductor 
or  the  flagman,  the  evidence  does  not  definitely  establish 
which),  came  through  the  coach  and  moved  practically  all 
of  the  baggage,  including  the  suit  case  of  defendant  in 
error,  from  the  aisle,  and  placed  it  in  different  portions 
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of  the  coach,  some  of  it  on  the  racks  above  the  seats,  and 
some  of  it  between  the  seats,  which  had  their  backs  turned 
to  each  other,  and  in  a  different  portion  of  the  coach  from 
which  the  defendant  in  error  and  her  party  was  standing. 
Defendant  in  error  and  other  members  of  the  party  saw 
the  trainman  so  placing  the  baggage,  but  did  not  notice 
where  he  placed  any  particular  piece  of  baggage,  suppos- 
ing that  they  would  have  no  difficulty  in  finding  it  when 
the  train  reached  Bellevue,  or  that  the  trainman,  if  neces- 
sary, would  show  them  where  the  same  was  located. 

Upon  the  train  reaching  Bellevue  and  the  station  being 
called,  defendant  in  error  endeavored  to  find  her  suit  case, 
but  could  not  do  so.  She,  thereupon,  notified  both  the  con- 
ductor and  the  flagman  of  said  train  that  she  could  not  find 
her  suit  case,  but  they  did  not  offer  to  aid  her  in  search- 
ing for  said  suit  case.  After  looking  through  the  coach 
hurriedly  and  excitedly  for  her  suit  case,  and  failing  to 
find  it,  she  went  out  on  the  platform  of  the  coach,  and 
called  to  some  of  the  members  of  her  party,  who  were  stand- 
ing on  the  depot  platform,  to  know  if  they  had  her  suit 
case.  And  upon  being  told  that  they  did  not  have  it, 
defendant  in  error  started  back  into  the  coach  to  make 
additional  search,  but  upon  reaching  the  door  of  the  car, 
she  was  met  by  a  trainman  (either  the  conductor  or  the 
flagman),  who  told  her  that  she  would  have  to  get  off,  and 
with  his  hand  on  her  shoulder  called  to  some  of  the  mem- 
bers of  the  party  standing  on  the  depot  platform  near  the 
steps  of  the  coach  to  catch  her.  Defendant  in  error  then 
alighted  from  the  train  without  her  suit  case.  She  then 
immediately,  or  some  of  her  friends  for  her,  telegraphed 
to  the  next  station  on  defendant's  line,  requesting  that  fur- 
ther search  be  made  for  her  suit  case,  giving  a  description 
thereof. 
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Both  the  conductor  and  the  flagman  admit  that  they 
were  informed  by  defendant  in  error  before  the  train  left 
Bellevne  that  she  had  lost  her  suit  case.  They  both  deny, 
however,  that  they  removed  or  handled  the  baggage  of  the 
party,  after  it  was  placed  upon  the  car,  for  any  purpose. 
They  both  dejiy  that  they  removed  any  of  said  baggage 
from  the  aisle,  though  they  admit  that  they  had  instruc- 
tions from  their  superiors  to  keep  the  aisles  of  the  cars 
clear  of  baggage  and  other  obstructions.  They  both  testi- 
fied that  the  first  and  only  search  made  by  them  for  the 
defendant  in  error's  suit  case  after  leaving  Bellevue  was 
made  at  Kingston,  a  station  about  twelve  miles  west  of 
Bellevue,  but  failed  to  find  it;  that  while  other  suit  cases 
were  found  in  the  coach,  other  passengers  claimed  them, 
and  they  were  unable  to  identify  any  of  them  as  defend- 
ant in  error's  suit  case.  They  admitted  that  there  are  two 
stations  between  Bellevue  and  Kingston,  where  passengers 
get  on  and  off,  and  that  some  passengers  got  off  at  these 
places  upon  the  occasion  in  question.  It  is  admitted  that 
the  suit  case  was  never  found,  and  was  entirely  lost  to  the 
defendant  in  error.  The  undisputed  evidence  shows  that 
the  value  of  the  suit  case  and  its  contents  was  $86.00. 

It  is  insisted  by  the  plaintiff  in  error  that  there  is  no 
evidence  in  the  record  tending  to  show  that  the  defendant 
in  error's  suit  case  was  ever  put  upon  the  train.  This  con- 
tention cannot  be  sustained. 

While  it  is  true  defendant  in  error  could  not  say  posi- 
tively that  she  saw  her  suit  case  carried  into  the  coach,  it 
is  shown  by  the  testimony  of  Mr.  Tarkington  that  he  did 
carry  a  large  suit  case  answering  the  description  of  defend- 
ant in  error's  suit  case  into  the  car.  It  is  shown  by  the 
testimony  of  Miss  Billie  Settle,  whom  Mr.  Tarkington 
escorted  from  the  waiting  room  to  the  train,  that  Mr.  Tark- 


STATE  OF  TEKN'ESSEE.  25 


^^^^^^ 


Railway  v.  North. 


n  ---        -..  .. ^ 


ington  carried  to  the  train  two  suit  cases — one  belonging  to 
her  (Miss  Settle),  and  the  other  belonging  to  the  defendant 
in  error.  She  testified  that  she  knew  defendant  in  error's 
suit  case  well,  having  traveled  with  it  on  previous  occasions, 
and  is  positive  that  she  saw  the  same  after  it  had  been  de- 
posited in  the  aisle  of  the  car  by  Mr.  Tarkington. 

Mrs.  Joy  (chaperone  of  the  party),  also  familiar  with 
the  suit  case,  is  positive  that  she  saw  it  setting  in  the  aisle 
of  the  coach  before  the  baggage  was  moved  by  the  trainman. 

It  is  next  insisted  that  the  Railway  Company  cannot  be 
held  liable  for  the  loss  of  said  suit  case  and  contents,  be- 
cause it  was  in  the  exclusive  custody  and  control  of  the 
defendant  in  error,  and  the  Railway  Company  was  not  an 
insurer  of  the  safety  of  the  same. 

It  was  held  in  Railroad  Company  v.  Lillie,  112  Tenn., 
331,  that  where  a  passenger  retains  exclusive  custody  and 
control  of  his  baggage,  the  Railway  Company  is  not  liable 
for  its  loss. 

But  we  do  not  think  this  rule  applies  in  a  case  where 
the  employees  of  the  Railway  Company  take  the  passen- 
ger's baggage  out  of  his  custody  and  control,  and  assume 
control  of  it  themselves  by  depositing  it  in  another  portion 
of  the  car.  We  think  this  act  itself  would  render  the 
Railway  Company  an  insurer  for  its  safety.  We  think 
this  rule  is  fully  recognized  in  the  case  of  Railroad  v.  Lillie, 
supra. 

There  is  an  abtmdance  of  evidence  in  the  record  tend- 
ing to  show  that  one  of  the  officers  of  the  train  (either  the 
flagman  or  the  conductor),  took  charge  of  the  defendant 
in  error's  suit  case,  and  removed  it  to  another  portion  of 
the  car  remote  from  where  she  and  her  friends  were  stand- 
ing, and  in  doing  so,  we  think  the  Railway  Company  be- 


26  COURT  OF  CIVIL  APPEALS. 

Whlttaker  v.  Spoke  Co. 

came  responsible  for  its  safety  during  the  remainder  of 
the  trip:  Railroad  v.  Katzenberger,  16  Lea,  380;  RaiU 
road  V.  Lillie,  supra. 

The  judgment  is  affirmed  with  costs. 


George  F.  Whittakeb  v.  Monterey  S^oke  Company. 

Writ  of  certiorari  denied  by  Supreme  Court,  1916. 

1.  Amendments.    Practice.    Substituting  real  name  of  defendant. 

A  plaintiff  who  sued  and  had  process  served  upon  a  trading 
firm  or  corporation  may,  upon  discovery  that  the  concern 
was  owned  and  operated  by  an  individual,  amend  his  proc> 
ess  and  pleadings  by  inserting  the  name  of  the  real  owner. 

2.  Statute  of  LiMrrATioNS.    Amendment.    Relation  tack. 

In  such  case  the  defendant  who  responded  to  the  summons 
served  upon  him  under  his  trade  name  will  not  be  permitted 
after  the  declaration  has  been  amended  so  as  to  make  him 
the  defendant  to  interpose  the  plea  of  the  statute  of  limita- 
tions of  one  year,  notwithstanding  plaintiff  was  injured  more 
than  one  year  prior  to  the  amendment. 

8.  Demubbeb.    Based  upon  statute  of  limitations. 

Where  a  declaration  shows  upon  its  face  that  the  right  of  action 
of  plaintiff  is  barred,  the  defendant  may  interpose  a  de- 
murrer. 


From  Putnam  County. 


Appeal  in  error  from  the    Circuit    Court  of  Putnam 
County.    C.  E.  Snodgbass,  Judge. 
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Worth  Bryant,  O.  K.  Holladay  and  W.  E.  Clouse 
for  Plaintiff  in  Error. 

AxGooD  &  EiNLEY  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of  the 
Court 

This  suit  was  instituted  by  plaintiff  in  error  against  the 
Monterey  Spoke  Company  as  a  corporation  organized  and 
chartered  under  the  law  of  the  State  of  Ohio,  to  recover 
damages  for  personal  injuries  received  by  him  while  in 
its  employ.  Process  was  served'  upon  E.  S.  Jones  as  the 
representative  of  the  Monterey  Spoke  Company. 

The  original  declaration  filed  in  the  case  containing  two 
counts  declared  against  the  Monterey  Spoke  Company  as  a 
corporation  organized  under  the  law  of  the  State  of  Ohio. 

For  the  purpose  of  disposing  of  the  case  as  it  is  before 
us,  it  must  be  conceded  that  the  declaration  tiled  in  the 
case  stated  a  cause  of  action  against  the  Monterey  Spoke 
Company. 

The  original  declaration  in  the  case  was  filed  Novem- 
ber 25,  1914.  The  Monterey  Spoke  Company,  November 
28,  1914,  put  in  a  plea  of  the  general  issue,  that  is,  that 
it  was  not  guilty  of  the  matters  and  things  alleged  in  the 
declaration. 

It  appears  that  at  the  March  term  of  the  Circuit  Court, 
1915,  the  case  w^as  callefl  for  trial  and  a  jury  was  impan- 
eled, and  plaintiff  in  error  read  his  declaration  to  the 
Court  and  jury,  in  both  counts  of  which  the  Monterey 
Spoke  Company  was  sued  as  a  corporation  organized  and 
chartered  under  the  law  of  the  State  of  Ohio,  and  the 
Monterey  Spoke  Company  read  its  plea  of  '*not  guilty'' 
and  the  witnesses  for  both  parties  were  sworn  and  put 
under  the  rule. 
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Before  introducing  any  evidence,  plaintiff  in  error,  by 
his  attorney,  stated  to  the  Court  that  he  had  recently  as- 
certained that  defendant  in  error  was  not  a  corporation, 
as  alleged  in  the  declaration  and  set  out  in  the  summons 
in  the  case,  but  that  E.  S.  Jones  was  the  sole  owner  of  the 
defendant  company  and  it  was  controlled  by  him,  and  that 
the  Monterey  Spoke  Company  was  a  trade  name  adopted 
and  used  by  him  in  conducting  a  spoke  and  rim  business 
at  Monterey,  and  he  thereupon  moved  the  Court  to  be 
permitted  to  strike  out  of  the  sumjnons  in  the  case  and 
the  declaration  the  allegation  so  as  to  make  E.  S.  Jones 
a  party  defendant,  and  to  make  said  amendment  in  the 
declaration  by  writing  same  on  the  face  thereof  and  on 
the  minutes  of  the  Court  and  by  interlining  in  both  counts 
of  the  declaration  so  that  each  of  the  counts,  instead  of  read- 
ing: "The  plaintiff,  George  F.  Whittaker,  sues  the  defend- 
ant, the  Monterey  Spoke  Company,  a  corporation  organ- 
ized and  chartered  under  the  laws  of  the  State  of  Ohio," 
to  read  in  each  count:  "The  plaintiff,  George  F.  ^Tiit- 
taker,  sues  the  defendant,  the  Monterey  Spoke  Company, 
which  is  owned  and  controlled  by  W.  S.  Jones  and  adopted 
and  used  by  him  as  a  trade  name  in  the  conducting  of  a 
spoke  and  rim  business  at  Monterey,  and  to  amend  like- 
wise the  motions  in  the  case  commanding  the  sheriff  to 
summon  the  Monterey  Spoke  Company,  "which  is  owned 
and  controlled  by  said  Jones  and  adopted  and  used  by  him 
as  a  trade  name  in  operating  its  business  in  Monterey." 

The  Court  allowed  these  amendments,  to  which  action 
of  the  Court,  the  defendant,  E.  S.  Jones,  excepted  at  the 
time.  When  this  amendment  was  made,  over  objection, 
E.  S.  Jones,  March  25,  1915,  demurred  to  the  amended 
declaration  upon  the  ground  that  it  showed  upon  its  face 
that  the  injury  occurred  more  than  twelve  months  prior 
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to  the  time  when  Jones  was  made  a  party  to  the  suit  and 
action  brought  against  him,  and  that,  therefore,  it  was 
barred  by  the  statute  of  limitations  of  twelve  months. 

The  Court  sustained  this  demurrer  and  to  this  action 
of  the  Court  the  plaintiff  below  excepted  and  presented  to 
the  Court  his  affidavit  alleging,  that  he  had  only  recently 
learned  that  the  defendant  was  not  a  corporation,  and  that 
said  Jones  had  fraudulently  concealed  the  fact  that  he 
was  the  owner  of  said  company  and  that  it  was  not  a  cor- 
poration. His  affidavit  contains  various  other  averments, 
to  the  effect  that  Jones  had  held  the  Monterey  Spoke  Com- 
pany out  to  the  world  as  a  corporation.  Based  upon  this 
affidavit,  he  moved  the  Court  to  be  permitted  to  plead  to 
said  demurrer  the  said  fraudulent  conduct  on  the  part  of 
Jones  as  a  condition  and  reason  why  the  demurrer  should 
not  be  sustained,  and  he  presented  a  plea  to  this  effect  to 
the  Court  and  asked  leave  to  file  it.  This  plea  to  the 
demurrer  the  Court  held  not  to  be  good  and  refused  per- 
mission to  plaintiff  below  to  file  the  same,  and  to  this 
action  of  the  Court  plaintiff  below  excepted. 

Plaintiff  below  moved  the  Court  to  vacate  and  set  aside 
the  judgment  before  entered  sustaining  the  demurrer,  and 
this  motion  was  overruled. 

From  these  orders  and  actions  of  the  Court  plaintiff  be- 
low excepted  and  prayed  an  appeal  to  this  Court.  We 
should  have  stated'  that  the  plaintiff  below,  before  appeal- 
ing, moved  the  Court  for  a  new  trial,  stating  nine  grounds 
in  support  of  his  motion,  which  was  overruled.  He  then 
moved  in  arrest  of  judgment,  stating  five  grounds  in  sup- 
port of  his  motion,  which  was  overruled  and  he  thereupon 
appealed  to  this  Court. 

Xow,  it  is  conceded  in  this  case  that  plaintiff  below 
received  his  injuries  while  in  the  service  of  the  Monterey 
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Spoke  Company  on  or  about  February  17,  1914.  This, 
of  course,  was  more  than  twelve  months  before  the  declara- 
tion and  the  summons  were  amended  as  hereinbefore  in- 
dicated. 

Plaintiff  in  error  assigns  four  errors  in  this  case.  Re- 
solved to  their  legal  basis,  they  all  resolve  themselves  into 
the  proposition  that  the  Court  erred  in  sustaining  the  de 
murrer  to  the  declaration  as  amended. 

The  first  assignment  of  error,  in  the  shape  and  form  in 
which  it  is  presented,  is  not  well  taken.  Its  essential  idea 
is,  that  the  Court  erred  in  sustaining  the  demurrer  be- 
cause it  did  not  affirmatively  show  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations  of  twelve  months. 
In  support  of  this  assignment,  it  is  stated  that  the  plea 
of  the  statute  of  limitations  is  a  special  plea  personal  in 
its  nature  and  which  may  be  waived  or  asserted,  and  that 
the  parties  relying  upon  it  must  affirmatively  set  it  up  in 
his  pleadings. 

It  is  not  sufficient,  proceeds  the  argument,  where  the 
demurrer  relies  only  and  alone  upon  the  want  of  facts 
alleged. 

We  think  that  where  the  record  shows  that  the  accident 
occurred  more  than  twelve  months  before  the  suit  was 
brought  in  a  damage  suit  of  this  kind,  the  statute  of  limi- 
tations may  be  presented  under  a  demurrer,  which,  in 
effect,  in  such  a  case,  is  the  same  as  a  plea. 

We  think  the  second  assignment  of  error  is  well  taken. 
In  other  words,  as  we  view  this  case,  the  amendment  did 
not  change  the  cause  of  action  against  the  defendant  against 
which  it  was  brought.  The  action  was  brought  against  the 
Monterey  Spoke  Company.  The  mere  fact  that  the  decla- 
ration and  summons  designated  it  as  a  corporation  did 
not  divest  it  of  its  character  and  nature  as  the  Monterev 
Spoke  Company. 
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Process  was  served  upon  E.  S.  Jones,  as  the  manager, 
or  controlling  officer,  of  the  Monterey  Spoke  Company, 
and  he  put  in  the  plea  of  "not  guilty"  for  the  Monterey 
Spoke  Company,  sued  as  a  corporation  organized  under 
the  laws  of  Ohio.  The  real  party  responsible  for  the  in- 
jury to  the  plaintiflF,  if  any  one  was  answerable  in  dam- 
ages, was  before  the  Court  under  the  original  summons 
and  under  the  original  declaration.  The  mere  amendment 
of  the  declaration  did  not  change  the  character  or  nature 
of  the  suit,  and  the  amendment  did  not  bring  before  the 
Court  a  new  party,  or  constitute  a  new  cause  of  action. 
The  whole  situation  might  have  been  remedied  by  plain- 
tiff in  error  simply  striking  out  the  words  in  the  original 
summons  and  in  the  original  declaration:  ^'A  corporation 
organized  and  chartered  under  the  laws  of  the  State  of 
Ohio." 

Our  Courts  are  very  liberal  in  allowing  amendments 
and  in  holding  that  they  relate  back  to  the  institution  of 
the  suit,  where  the  cause  of  action  and  the  real  party  sued 
have  not  been  changed^  E.  S.  Jones,  the  real  party  de- 
fendant in  this  case,  doing  business  under  the  name  of  the 
Monterey  Spoke  Company,  was  served  with  process  under 
the  original  summons,  and  he  answered  by  putting  in  the 
plea  of  "not  guilty,"  thereby  recognizing  in  said  plea,  that, 
so  far  as  he  was  concerned,  the  Monterey  Spoke  Company 
was  a  corporation  organized  under  the  laws  of  the  State 
of  Ohio. 

It  appears  from  the  amendment  to  the  declaration  that 
the  Monterey  Spoke  Company  was  simply  a  trade  name 
adopted  by  Jones,  and  service  upon  him  was  sufficient  and 
did,  as  we  think,  bring  him  before  the  Court.  So  the  amend- 
ment did  not  change  the  parties,  but  merely  put  the  record 
in  a  position  to  speak  a  technical  truth. 
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It  has  been  frequently  held  that  an  amendment  charging 
defendant  as  a  partnership,  instead  of  as  a  corporation, 
when  it  is  a  corporation,  may  be  amended  v/ithout  chang- 
ing the  nature  of  the  suit 

The  general  rule  announced  by  the  authorities  is,  that 
where  a  defendant  has  been  actually  served  with  a  sum- 
mons, although  in  a  wrong  name,  if  he  plead,  he  cannot 
afterwards  complain.  Robertson  v.  Winchester^  85  Tenn., 
17L 

As  a  matter  of  fact,  the  words,  "a  corporation  organized 
and  chartered  under  the  laws  of  the  State  of  Ohio,"  were 
mere  descriptive  terms,  and,  striking  these  words  out, 
did  not  introduce  a  new  party  to  the  suit,  and  did  not 
change  the  cause  of  action  stated  in  the  .declaration. 

In  31  Cyc,  page  490,  the  general  proposition  is  an- 
nounced, that  where  a  defendant  is  styled  a  corporation, 
the  plaintiff  may  amend  by  averring  that  the  defendant 
is  an  incorporated  association,  and  by  bringing  suit  against 
an  individual  named  as  president  or  the  persons  constitut- 
ing the  association.  Munziger  v.  Courier  Co.,  82  Hun. 
(K  Y.),  575. 

In  analogy  to  the  principle  announced,  we  refer  to  the 
following  Tennessee  cases:  N.,  C.  &  St,  L.  Ry.  Co.  v. 
Foster,  78  Tenn.,  351;  Ry.  Co.  v.  Mahoney,  89  Tenn., 
311. 

The  result  is  that  the  judgment  of  the  Court  below  sus- 
taining the  demurrer  is  reversed  and  the  cause  is  remanded 
to  the  Circuit  Court  of  Putnam  County  for  further  pro- 
ceedings in  accordance  with  the  opinion  of  this  Court. 
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Peeston  Taylor  v.  Fred  Bearden. 

Affirmed  by  Supreme  Court,  1915. 

1.  MB2VTAL  AivomsH.   Recovcry  for.    Breach  of  contract. 

The  general  rule  is  that  there  can  be  no  recovery  for  mental 
anguish  sustained  as  the  result  of  a  breach  of  contract.  An 
exception  Is  where  the  parties  contract  with  reference  to 
feelings  and  sentiments,  and  know  that  peculiar  mental  suf- 
fering will  result  from  a  breach. 

2.  Undebtakeb  Ain>  Embalmeb.    Liahility  for  negligence  or  un- 

skiUfulness. 

An  undertaker  and  embalmer  may  be  held  liable  In  damages 
for  the  negligent  or  unskillful  embalming  or  handling  of  a 
corpse  where  he  has  contracted  to  perform  these  services 
In  a  careful  and  skillful  manner. 

3.  Damagss.   For  Mental  anguish  not  punitive,  hut  compensatory. 

Damages  allowed  for  mental  anguish  where  such  damages  are 
recoverable  are  compensatory  and  not  punitive. 


From  Davidson  County. 

Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.     Thos.  E.  Matthews,  Judge. 

W.  D.  Covington  and  Harry  Luck  for  Plaintiff  in 
Error. 

Charles  GiiiSERT  and  Levine  &  Levine  for  Defendant 
in  Error. 

Mb.   Justice   Higoins   delivered   the    opinion   of   the 

Court 
s 


1 
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This  is  a  singular  lawsuit,  but  its  novelty  is  not  suffi- 
cient to  repel  the  one  who  brought  it.  It  was  an  action 
by  Bearden,  as  the  husband  of  his  deceased  \^ife,  to  re- 
cover damages  of  Taylor  growing  out  of  the  negligence 
of  the  latter  in  undertaking  to  embalm  and  prepare  for 
burial  the  body  of  his  wife.  The  gravemen  of  the 
action  was  the  annoyance,  mortification,  discomfort  and 
disappointment  suffered  by  the  husband  because  of  the 
n^ligent  and  unskillful  way  in  which  the  embalmer  un- 
dertook to  embalm  the  remains. 

Bearden  obtained  a  verdict  for  $4:0(X  The  Circuit 
Court  Judge  refused  to  set  it  aside  and  pronounced  judg- 
ment. From  this  jud^ent  Taylor  has  appealed  and  aa- 
asigned  errors.  The  first  assignment  is  that  the  Court 
erred  in  not  directing  a  verdict.  But  it  is  sufficient  for 
this  error  to  state  that  it  was  not  embraced  in  the  motion 
for  a  new  trial.  The  second  assignment  of  error,  of  like 
purport,  will  also  have  to  be  overruled.  The  third  assign- 
ment is  to  the  effect  that  there  is  no  material  evidence 
to  support  the  verdict  and  that  for  this  reason  the  judge 
should  have  set  it  aside  and  granted  a  new  trial.  We  suffi- 
ciently indicated  the  nature  of  the  cause  at  the  beginning 
of  our  opinion.  It  suffices  to  say  that  the  language  of  the 
declaration  was  of  that  purport,  and,  further,  that  there 
was  material  testimony  tending  to  support  the  averments. 
The  essential  points  of  dispute  were  as  to  whether  the 
embalmer  engaged  by  Taylor  to  do  this  work  was  negli- 
gent, inefficient  or  unskillful,  and  whether  because  of  this 
n^ligence  or  unskillfulness  the  body  was  not  put  into  a 
proper  state  of  preservation;  and  whether  because  of  this 
plaintiff  below  suffered  mortification,  disappointment, 
chagrin,  and  other  forms  of  mental  anguish.  While  the 
question  of  imskillness  of  the  embalmer  is  somewhat  prob- 
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lematical,  and  while  the  question  as  to  whether  the  very 
best  of  embalmers  could  hav^  preserved  this  body  and  pre- 
vented decomposition  after  the  lapse  of  a  short  while  is 
very  unoertainy  stiU  we  find  in  the  record  substantial  testi- 
mony to  the  effect  that  the  embalmer  did  not  pursue  the 
proper  course  and  did  not  observe  those  precautions  which 
would  have  occurred  to  a  reasonably  skillful  embalmer^  in 
consequence  of  which  the  body  exhibited  decomposition  at 
a  very  early  stage  and  reached  that  condition  which  neces- 
sitated its  complete  enclosure^  thus  depriving  the  plaintiff 
below  of  his  right  and  privilege  of  looking  upon  the  features 
of  his  dead  wife  just  prior  to  her  interment.  It  is  urged, 
and  with  great  force,  that  embalming  is  a  matter  of  experi- 
ment and  of  guess,  and  that  no  one  can  insure  the  success 
of  any  undertaking  by  an  embalmer,  and  it  is  earnestly 
insisted  that  even  the  most  skillful  embalmers  often  fail 
to  arrest  the  process  of  decay.  These  arguments  have 
struck  us  with  great  force,  but  we  feel  bound  to  give  effect 
to  the  finding  of  the  jury  that  in  this  case  proper  skill 
was  not  exhibited  nor  suitable  precautions  given,  and  that 
in  consequence  the  plaintiff  below  suffered  very  great  mor- 
tification and  mental  anguish. 

It  is  also  contended  by  able  counsel  that  this  is  an  action 
for  breach  of  contract  and  that  recoveries  for  mental  an- 
guish in  such  cases  are  unknown  to  and  unauthorized  by 
the  law;  and  it  is  insisted  that  the  damages  awarded 
Bearden  were  for  these  only.  The  general  rule  is  that 
there  can  be  no  recovery  of  damages  for  mental  anguish 
occasioned  by  breach  of  contract,  but  to  this  rule  there  are 
some  exceptions.  One  well-known  exception  is  of  that 
class  of  actions  which  sound  more  in  tort  than  for  breach 
of  contract.  Another  exception,  or  rather  one  branch  of 
the  exceptional  cases  just  referred  to,  is  where  the  parties 
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enter  into  a  contract  with  personal  feelings,  sentiments 
and  wishes  in  contemplation,  especially  where  it  is  under- 
stood at  the  time  of  contracting  that  there  will  be  keen 
mental  anguish  and  suffering  consequent  upon  a  breach. 
In  all  such  cases  there  may  be  a  substantial  recovery  for 
mental  anguish  alone.  See  8  Eul.  Cas.  Law,  sections  83 
and  84.  See,  also,  in  particular  the  cases  of  Renihan  v. 
Wright,  125  Indiana,  636,  9  L.  R.  A.,  514;  and  L.  &  N. 
Railroad  Co.  v.  Hull,  57  L.  R.  A.,  771.  Both  of  these 
cases  deal  with  rights  of  action  for  wrongful,  handling  of 
corpses,  and  the  right  of  action  of  the  immediate  family 
to  substantial  damages  as  solace  for  mental  anguish  is  rec- 
ognized and  clearly  demonstrated.  See,  also,  the  subject 
of  Dead  Bodies  in  8  Eul.  Case  Law. 

We  are  persuaded  that  when  an  embalmer  engages  to  em- 
balm a  dead  body  and  to  prepare  it  for  retention  for  more 
than  the  usual  length  of  time  after  death,  he  contracts  with 
the  family  that  he  will  accomplish  the  desired  end  if  it 
can  be  done  with  reasonable  care  and  skill,  and  that  if 
he  fails  because  of  this  lack  he  will  indemnify  the  disap- 
pointed one  for  his  breach. 

It  is  contended  that  this  is  an  allowance  of  punitive 
damages,  and  that  there  can  be  no  recovery  of  this  species 
of  damages  in  actions  for  breach  of  contract.  But  the  re- 
covery awarded  in  this  case  cannot  be  classed  as  exemplary 
damages.  They  are,  instead,  treated  as  awards  of  compen- 
satory damages.    8  Eul.  Case  Law,  section  72. 

We  recur  to  the  fourth  assignment  of  error,  in  which 
the  amount  of  this  verdict  of  $400  is  assailed.  We  think 
this  should  be  sustained.  We  observe  that  the  conduct  of 
tho  embalmer  engaged  by  Taylor  was  not  characterized 
by  wilfulness  or  wantonness  and  that  thn  complaint  of 
Bearden  is  for  negligence  and  lack  of  skill  only.    In  some 
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jurisdictions  plaintiff  would  be  repelled  altogether  because 
of  the  absence  of  willful  or  wanton  conduct ;  and  this  should 
be  the  rule  in  general  in  dealing  with  actions  for  breach  of 
contract.  But  we  observed  at  the  outset  that  this  is  a 
peculiar  case,  and  it  should  be  treated  as  sui  generis.  It 
was  well  understood  by  the  embalmer  that  disappointment 
and  mortification  would  result  from  his  failure  to  pre- 
serve the  body,  and  hence  the  logic  of  allowing  some  sub- 
st-antial  damages.  But  the  jury  gave  too  much  in  this 
case,  so  much  as  to  shock  the  judicial  conscience.  We 
know  that  members  of  the  colored  race  lay  great  store  upon 
funerals,  and  that  the  failure  to  have  them  pass  off  in  reg- 
ulation style  and  with  pomp  and  ceremony  is  a  keen  dis- 
appointment, but  we  note  that  in  this  case  there  was  no 
marring  of  the  program,  and  that  the  interment  proceeded 
in  the  customary  way.  Plaintiff  below  must  therefore  de- 
pend upon  those  things  occurring  at  his  house  as  the  basis 
of  his  claim  for  damages.  We  know  that  $400  would  solace 
him  fourfold.  It  is  therefore  apparent  to  us  that  the 
allowance  of  this  amount  of  damages  was  unreasonable 
and  capricious.  It  is  therefore  directed  by  us  that  defend- 
ant in  error  enter  a  remittitur  of  $250.00.  If  so,  judg- 
ment for  the  remainder,  $150.00  with  costs  will  be  affirmed. 
In  case  of  non-acceptance  the  case  will  be  remanded  for  a 
new  trial  at  the  cost  of  defendant  in  error. 
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E.  L.  McLain  v.  State  of  Tennessee. 

1.  Taxation  of  Costs  befobe  a  Justigb.    Frivolous  prosecution. 

Removal  to  Circuit  Court, 

A  prosecutor  in  a  criminal  case  before  a  Justice  of  the  Peace 
who  has  been  taxed  with  the  costs  upon  the  ground  that  the 
prosecution  was  frivolous  may  take  the  case  to  the  Circuit 
Court  by  certiorari  and  there  have  a  trial  upon  the  question. 

2.  Same.    How  question  determined. 

In  such  case  it  becomes  the  duty  of  the  circuit  judge  to  hear 
all  the  evidence  offered  and  then  determine  whether  the 
prosecution  was  malicious  and  frivolous;  and  he  is  not  re- 
stricted to  the  evidence  written  down  by  the  Justice;  nor  is 
the  prosecutor  denied  this  right  where  the  justice  has  failed 
to  transcribe  the  testimony  as  directed  by  statute. 

o.    oAlCE. 

If  in  such  case  it  appear  that  the  prosecution  was  not  f  rivolous» 
the  prosecutor  must  be  relieved  of  the  judgment  for  costs. 


From  Bedfoed  County. 

Appeal  in  error  from  Circuit  Court  of  Bedford  County. 
Jno.  E.  Richardson^  Judge. 

W.  H.  Crowell  for  Plaintiff  in  Error. 

Attorney  General  for  the  State. 

Mr.  Justice  IMoore  delivered  the  opinion  of  the  Court. 

Tins  is  a  proceeding  brought  into  the  Circuit  Court  of 
Bedford  County,  to  have  the  cost^  retaxed  in  two  criminal 
prosecutions,  which  had  been  instituted  by  the  plaintiff, 
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McLain^  as  prosecutor,  before  two  Justices  of  the  Peace 
of  said  county. 

It  appears  that,  on  the  8th  of  October,  1^13,  McLain, 
who  is  a  colored  man  living  in  Bedford  County,  went  be- 
fore a  Justice  of  the  Peace  and  made  affidavit  that  certain 
other  colored  persons  had  been  guilty  of  disturbing  public 
worship,  and  sought  to  have  them  arrested  and  brought 
before  the  Justice  to  be  dealt  with  as  the  law  directed. 
The  warrant  was  issued  and  the  parties  charged  were  ar- 
rested and  brought  before  the  Justice  who,  after  hearing 
the  evidence  in  the  case,  discharged  the  defendants  and 
taxed  the  prosecutor,  McLain,  with  the  costs,  on  the  ground 
that  such  prosecutions  were  frivolous  or  malicious. 

After  the  Justice  discharged  the  defendants,  the  prose- 
cutor, feeling  that  he  had  not  gotten  a  square  deal  in  the 
trial,  on  the  17th  of  October,  1913,  went  before  another 
Justice  of  the  Peace  and  made  another  affidavit  to  the 
effect  that  the  same  parties  had  been  guilty  of  disturbing 
public  worship,  when  the  latter  Justice  issued  a  warrant 
for  the  arrest  of  these  parties.  The  defendants  were  ar- 
rested and  brought  before  this  Justice  on  the  27th  of  Octo- 
ber, 1913,  when,  after  hearing  the  evidence  offered  by  Mc- 
Lain, the  Justice  rendered  a  judgment  that  defendants 
were  not  probably  guilty,  and  dismissed  the  case,  and  in 
his  judgment  recites,  "Prosecutor  t-o  pay  costs." 

In  one  judgment  in  one  of  the  cases  against  Rich  Jar- 
rett,  the  Justice  dismissed  the  case  as  to  him,  "For  want 
of  probable  cause.  Prosecutor  to  pay  all  costs,"  and  in 
another  case  against  John  Jordan,  he  was  discharged  he- 
cause  the  evidence  was  not  sufficient  to  show  probable 
cause,  "And  prosecutor  taxed  with  the  costs." 

In  each  of  the  first  prosecutions  begun  on  the  8th  of 
October,  and  heard  on  the  13th  of  October,  the  Justice 
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taxed  the  plaintiff,  McLain,  with  the  costs,  "Been  frivolous 
or  malicious  prosecutions." 

The  cases  were  first  heard  before  Justice  Turner  on  the 
13th  of  October,  1913,  and  afterwards  the  cases  against 
the  same  defendants,  upon  tlie  same  charge,  were  heard  by 
Justice  Gant,  on  the  29th  of  October,  1913.  In  the  judg- 
ments of  Justice  Turner,  he  recites  that  the  prosecutions 
were  frivolous  or  malicious,  without  saying  which ;  but  in 
the  judgments  of  Justice  Gant,  in  each  case,  he  taxed  the 
prosecutor  with  the  costs  without  saying  why,  or  whether 
he  thought  the  prosecutions  were  frivolous  or  malicious,  or 
both. 

On  the  29th  of  November,  1913,  after  these  judgments 
for  costs  were  rendered  against  the  prosecutor,  McLain, 
he  presented  a  petition  to  Judge  Richardson  of  that  Cir- 
cuit, setting  out  all  of  the  facts  and  asking  the  removal  of 
these  cases  into  the  Circuit  Court  by  writs  of  certiorari, 
to  have  the  judgment  of  the  Justices  taxing  him  with  costs 
of  these  prosecutions,  reviewed  by  the  Circuit  Judge  and 
the  costs  retaxed  against  the  State  of  Tennessee.  The  Cir- 
cuit Judge  directed  the  Clerk  of  the  Circuit  Court  at  Shel- 
byville,  to  issue  the  writs  of  certiorari  as  prayed  for  in  the 
petition,  conditioned  upon  the  petitioner  executing  a  bond 
to  pay  the  judgment  against  him  for  costs  and  such  costs 
and  damages  as  they  accrued  in  the  case  in  the  Circuit 
Court,  said  bond  to  be  in  the  sum  of  $100.00.  This  bond 
was  executed,  the  writs  of  certiorari  issued  and  the  case 
removed  to  the  Circuit  Court  of  Bedford  County.  There 
does  not  appear  to  have  been  any  motion  made  in  that 
Court  to  dismiss  the  petition,  but  on  the  17th  of  April, 
1914,  the  cases  came  on  to  be  heard  before  Judge  Rich- 
ardson, and  after  a  statement  was  made  by  counsel  for 
both  plaintiff  and  defendant,  and  we  presume  the  State 
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was  represented  by  its  District  Attorney  for  that  Circuit, 
the  learned  trial  judge  stated  that,  unless  the  evidence  that 
was  heard  by  the  Justices  at  the  committting  trial  before 
them,  was  reduced  to  writing  by  the  Justice  before  whom 
such  trial  was  had,  it  was  not  competent  for  the  petitioner, 
McLain,  to  offer  any  parol  testimony  as  to  what  the  evi- 
dence was  that  was  heard  by  the  Justices  when  the  defend- 
ants were  discharged-  and  he  was  taxed  with  the  costs.  In 
other  words,  the  learned  Circuit  Judge  decided  that  no 
evidence  was  competent  before  him  of  the  testimony  heard 
by  the  Justices,  unless  such  evidence  was  reduced  to  writ- 
ing by  the  Justice  at  the  time  of  the  committing  trial  in 
accordance  with  section  7021  of  Shannon^s  Code. 

McLain,  after  the  cases  were  taken  up  for  trial,  offered 
himself  as  a  witness  to  tell  the  trial  judge  what  testimony 
he  offered  before  the  Justices  of  the  Peace  to  show  that 
the  defendants,  in  the  committing  trials,  were  guilty  of 
disturbing  public  worship,  and  that  there  was  probable 
cause  to  believe  them  to  be  guilty.  He  went  into  the  tes- 
timony heard  by  the  Justices  at  length,  detailing  his  own 
evidence,  as  he  gave  it  at  the  committing  trials,  and  de- 
tailed what  other  witnesses  testified  in  such  trials  before 
the  Justices;  and  at  the  conclusion  of  his  evidence  the 
learned  trial  judge  excluded  his  testimony  as  incompetent, 
and  held  that  no  one  could  testify  as  to  what  the  evidence 
was  before  the  committing  trials,  except  the  Justices  of  the 
Peace  themselves.  Inasmuch  as  it  appeared  that  the  tes- 
timony at  the  committing  trials  was  not  reduced  to  writ- 
ing, as  required  in  the  section  of  the  Code  cited  supra, 
the  learned  trial  judge  held  that  McLain  could  offer  no 
parol  testimony  or  evidence,  except  that  it  was  competent 
for  the  Justices  who  heard  the  cases  to  testifv  as  to  what 

a 

evidence  was  introduced  before  them  on  behalf  of  the  State 
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by  the  prosecutor  McLain,  to  show  that  the  defendants  in 
such  cases  were  probably  guilty  of  the  offense  of  disturb- 
ing public  worship. 

After  such  ruling,  Justice  Turner,  by  whom  the  first 
committing  trial  was  heard,  was  then  examined  as  a  wit- 
ness as  to  what  testimony  was  heard  by  him  in  such  com- 
mitting trial.  "  After  he  was  examined,  another  Justice 
who  seems  to  have  sat  with  Justice  Gant,  before  whom  the 
last  committing  trial  was  heard,  was  examined  by  the  Cir- 
cuit Judge,  and  he  in  part  detailed  the  evidence  that  the 
prosecutor,  McLain,  introduced  in  behalf  of  the  State  at 
the  second  committing  trial.  At  the  conclusion  of  this 
evidence,  the  Court  stated  that  he  "Is  of  the  opinion  and 
so  adjudges,  that  no  evidence  except  it  be  written  by  the 
Justice  of  the  Peace,  is  competent  and  that  the  plaintiff's 
petition  be  dismissed,  and  the  State  recover  of  petitioner, 
McLain,  and  the  surety  on  his  cost  bond,  all  of  the  costs 
of  the  cases."  The  bill  of  exceptions  states  that  the  Court 
disallowed  McLain's  parol  testimony  which  he  had  given 
before  the  Court,  and  the  parol  testimony  of  his  witnesses 
upon  the  ground  that  the  Justice  had  not  reduced  such  tes- 
timony to  writing  at  the  committing  trial  when  the  crim- 
inal prosecutions  were  heard  by  them.  In  the  bill  of  ex- 
ceptions, it  is  said  the  Court  held  first,  "No  statement  of 
the  testimony  below  except  that  of  the  Court  (J.  P.)  try- 
ing the  case  can  be  heard.  Second,  the  evidence  below 
must  have  been  reduced  to  writing  to  make  it  available 
here." 

We  understand  from  the  ruling  of  the  trial  judge,  that 
he  held  the  testimony  of  the  Justices  as  to  what  evidence 
they  heard  at  the  committing  trial,  to  be  competent  in  the 
case  before  him,  but  that  inasmuch  as  the  evidence  heard 
by  them  was  not  reduced  to  writing  by  them,  it  was  not 
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competent  for  any  other  witness  to  testify  as  to  what  evi- 
dence the  prosecutor  offered  before  the  Justices  on  the  com- 
mitting trials ;  and  it  is  insisted  hy  learned  counsel  in  this 
Court,  as  no  doubt  it  was  in  the  lower  Court,  that  the  rul- 
ing of  the  trial  judge  in  these  respects,  was  manifestly  error. 
It  is  next  insisted  that,  even  if  the  Court  was  not  in  error 
in  refusing  to  allow  plaintiff  to  offer  parol  evidence  of  the 
testimony  heard  at  the  committing  trial,  except  to  hear 
what  the  Justices  themselves  said  about  it,  the  testimony 
of  these  Justices  show  that  there  had  been  a  violation  of 
the  criminal  law  by  the  defendants  in  disturbing  public 
worship,  and  that  there  was  probable  cause  to  believe  these 
defendants  guilty  thereof,  and  for  that  reason  it  was  mani- 
festly erroneous  for  the  trial  Justices  to  tax  him  with  the 
costs  of  these  criminal  proceedings  on  the  ground  that  they 
were  malicious  or  frivolous.  It  being  error  for  the  Justices 
to  so  tax  him  with  the  costs,  the  Circuit  Judge  should  have 
so  found  and  taxed  this  cost  against  the  State  of  Tennessee. 

The  question  raised  by  the  assignments  of  error,  is  new 
in  Tennessefe;  that  is,  we  have  no  case  directly  in  point. 
There  is  no  case  in  Tennessee  that  holds  that  proof  of  the 
testimony  heard  before  a  Justice  in  a  committing  trial, 
can  only  be  made  by  the  written  evidence  of  such  testimony 
when  taken  down  in  writing  during  the  trial.  That  is,  no 
case  has  yet  gone  the  length  in  this  State,  as  to  hold  that 
it  is  not  competent  to  prove  by  parol  testimony  in  the  Cir- 
cuit Court,  where  the  case  has  been  removed  by  ceritorari, 
what  the  evidence  was  at  the  committing  trial. 

In  Frazer  v.  State,  2  Swan.,  535,  it  appears  the  ques- 
tion was  not  raised,  and  the  only  question  in  that  case  was 
whether  the  action  of  the  Circuit  Judge  in  taxing  the  prose- 
cutor with  the  costs  of  an  indictment  which  had  been  ig- 
nored by  the  grand  jury,  because  the  prosecution  was  frivo- 
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lous  or  malicious,  without  hearing  the  proof,  was  error  or 
not.  It  appears  the  prosecutor  had  gone  before  the  grand 
jury  to  give  evidence  on  an  indictment  against  one  Jones, 
and  that  the  grand  jury  returned  the  indictment  not  a  true 
bill,  after  which  the  Attorney  General  moved  to  tax  the 
prosecutor  with  the  costs,  without  any  proof  to  support  the 
motion,  and  the  Court,  without  such  proof,  adjudged  the 
prosecutor  to  pay  the  costs  of  the  prosecution.  From  this 
judgment  he  appealed  to  the  Supreme  Court,  and  the  Court 
held  that  the  statute  authorizing  the  prosecutor  to  be  taxed 
with  the  costs  of  the  prosecution,  intended  that  the  proof 
showing  the  prosecution  to  be  malicious  or  frivolous,  should 
appear  from  the  proof  on  the  trial  of  the  case.  The  Court 
did  not  intimate  what  character  of  proof  should  be  heard, 
and  in  fact  the  question  raised  by  this  record  did  not  and 
could  not  arise  in  the  case  of  Frazer  v.  Stafe, 

The  question,  to  some  extent,  was  raised  in  the  case  of 
State  v.  Oreen,  2  Head,  357.  It  appears  that  Green  was 
the  prosecutor  before  a  Justice  of  the  Peace  of  one  Palmer, 
of  the  crime  of  malicious  shooting.  The  defendant  was 
discharged  and  the  Justice  taxed  the  prosecutor,  Green, 
with  the  costs,  because  he  found  that  such  prosecution  was 
malicious.  Green  thereupon  removed  the  cause  to  the  Cir- 
cuit Court  by  writs  of  certiorari  and  supersedeas,  where 
the  Circuit  Judge  refused  to  investigate  the  grounds  of  the 
Justice's  judgment,  holding  that  no  appeal  or  certtorari 
would  lie  to  remove  the  judgment  of  the  Justice  taxing 
the  prosecutor  with  costs,  into  the  Circuit  Court.  The 
Supreme  Court,  speaking  through  Mr.  Justice  Caruthers, 
held  the  Circuit  Judge  to  be  in  error  in  refusing  to  revise 
the  judgment  of  the  Justice,  or  to  review  and  determine 
whether  the  facts  heard  by  the  Justice  warranted  taxing 
the  prosecutor  with  the  costs,  upon  the  ground  that  the 
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prosecution  was  malicious.  The  Supreme  Court  held  that 
the  Circuit  Court  did  have  jurisdiction  to  revise  the  judg- 
ment of  the  Justice  when  the  case  was  removed  into  that 
Court,  by  certiorari,  upon  the  facts  as  recorded  by  the  Jus- 
tice in  the  discharge  of  his  duty  as  a  committing  tribunal. 
It  seems  that  the  Justice  of  the  Peace  did  take  down  the 
evidence  of  the  witnesses  heard  by  him  at  the  committing 
trial,  in  writing,  and  that  in  the  Circuit  Court  this  record 
of  the  evidence  heard  by  the  Justice  was  offered  by  the 
petitioner  to  sustain  the  allegations  of  the  petition  that  his 
prosecution  was  not  frivolous  or  malicious:  but  the  Cir- 
cuit Judge  rejects  such  evidence  upon  the  ground  that  the 
judgment  of  the  Justice  of  the  Peace  for  costs  against  the 
prosecutor  was  final  and  conclusive  and  could  not  be  re- 
viewed upon  appeal  to  the  Circuit  Court,  or  on  certiorari 
to  that  Court.  As  stated,  the  Supreme  Court  held  the  trial 
Judge  was  in  error,  and  among  other  things  said:  "The 
prosecution  should  be  very  clearly  without  foundation,  and 
that  known  to  the  prosecutor,  so  as  to  show  that  his  motives 
were  malicious  and  not  for  promotion  of  public  justice,  in 
instituting  the  prosecution,  in  order  to  subject  him  to  the 
costs."  The  Supreme  Court  reversed  the  judgment  of  the 
Circuit  Judge  dismissing  the  certiorari,  and  remanded  the 
case  to  the  lower  Court  with  directions  to  examine  the 
evidence  as  recorded  and  decide  the  question  upon  its 
merits. 

We  gather  from  this  case  that,  at  the  committing  trial, 
the  evidence"  of  the  State's  witnesses,  including  the  prose- 
cutor, was  reduced  to  writing  by  the  Justice,  as  required 
bv  section  7021  of  Shannon's  Code,  and  that  in  the  Cir- 
cuit  Court  where  the  case  had  been  removed  by  certiorari, 
the  petitioner  had  a  copy  of  such  evidence  and  offered  it 
to  sustain  the  allegations  of  his  petition  that  his  prosecu- 
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tion  was  not  malicioua  or  frivolous.  This  evidence  was 
rejected  by  the  Circuit  Judge  and  the  Supreme  Court  held 
the  evidence  competent  and  remanded  the  case  to  the  lower 
Court  to  examine  this  written  evidence  and  decided  from  it 
whether  the  Justice  was  authorized  to  tax  the  prosecutor 
with  the  costs  because  the  prosecution  was  malicious  or 
frivolous.  What  would  have  been  the  opinion  of  the  Court 
if  the  evidence  offered  by  the  prosecutor  to  show  that  his 
prosecution  .was  not  malicious  or  frivolous,  was  in  parol 
and  not  in  writing,  we  cannot  determine  from  the  opinion, 
because  the  question  was  not  made  or  decided  in  State  v. 
Green,  The  learned'  Justice  who  decided  that  case  does 
make  this  statement : 

^'The  practice  of  re-examining  the  facts  in  the  Circuit 
Court  would,  certainly,  be  inconvenient  in  cases  where  the 
evidence  had  not  been  written  down  by  the  Justices,  as  they 
are  required  to  do  by  law.  Where  that  is  not  done,  we 
will  not  say  how  the  law  would  be,  as  that  is  not  the  ques- 
tion now  before  us." 

But,  we  have  that  precise  question  now  before  us,  and 
it  is  for  the  first  time  before  any  Appellate  Court  in  Ten- 
nessee, so  far  as  we  are  able  to  learn  from  our  investi- 
gations, or  counsel  have  cited  us.  Mr.  Justice  Caruthers 
does  not  even  so  much  as  intimate  that  it  would  be  incom- 
petent to  prove  in  the  Circuit  Court  by  parol  evidence, 
what  the  facts  were  that  were  heard  by  the  Justice  at  the 
committing  trial.  There  is  no  statute,  as  well  as  no  deci- 
sion, that  goes  to  the  length  of  even  intimating  that  such 
parol  evidence  is  incompetent  on  a  re-hearing  in  the  Cir^ 
cuit  Court  As  stated  by  Mr.  Justice  Caruthers,  it  is  cer- 
tainly inconvenient  to  hear  such  parol  evidence  in  the  Cir- 
cuit Court;  but  while  that  is  true,  it  is  likewise  as  incon- 
venient, if  not  more  inconvenient,  to  reduce  to  writing 
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the  evidence  heard  bj  the  committing  magistrate.  As  is 
well  known,  the  Justices  are  usually  and  generally  men  of 
limited  learning,  and  of  poor  accomplishments  in  the  way 
of  writing,  and  if  they  were  absolutely  required  to  reduce 
all  the  evidence  to  writing  heard  by  them  at  a  committing 
trial,  and  no  other  such  evidence  was  competent  in  the 
reviewing  Court,  then  it  would  amount  to  practically  a 
denial  of  a  re-hearing  of  the  facts  in  the  Circuit  Court 
for  the  purpose  of  determining  whether  the  Justice  was 
warranted  in  taxing  the  prosecutor  with  the  costs  or  not. 

We  know,  as  well  as  every  lawyer  and  judge  knows,  that 
the  practice  of  reducing  to  writing  by  the  magistrate  the 
evidence  heard  by  him  on  committing  trials,  has  grown 
obsolete  and  is  not  often,  or  if  ever,  done  by  the  Justices. 
In  the  course  of  a  practice  covering  a  period  of  more  than 
forty  years,  the  writer  of  this  opinion  has  never  seen, 
known  or  heard  of  a  case  where  section  7021  of  Shannon's 
Code  was  complied  with  by  the  Justice  at  a  committing 
trial.  And  we  doubt  if  any  member  of  this  Court  as  now 
constituted,  ever  knew  or  heard  of  such  thing  having  been 
done  at  a  committing  trial  by  a  Justice  of  the  Peace.  While 
the  statute  seems  to  be  mandatorv  in  its  terms,  vet,  Jus- 
tices  have  always  construed  it  to  be  only  directory,  and 
the  profession  generally  has  placed  that  construction  on 
this  statute.  In  a  city  like  Nashville,  Memphis,  Knox- 
ville  or  Chattanooga,  where  the  are  large  numbers  of  Jus- 
tices, and  where  there  are  a  great  many  committing  trials, 
if  they  were  required  to  reduce  to  writing  the  testimony 
heard  by  them  at  such  trials,  or  to  have  it  done  under  their 
direction,  the  time  consumed  in  such  work  would  take 
nearly  all  of  the  time  the  Justice  had  to  devote  to  the  dis- 
charge of  the  duties  of  his  office.  Because  of  the  trouble 
in  doing  this,  and  because  of  the  time  necessary  to  do  it. 
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and  for  many  other  reasons,  the  habit  of  complying  with 
this  section  of  the  Code  has  been  abandoned,  and  no  Jus- 
tice of  the  Peace  now  thinks  of  complying  with  the  require- 
ments of  the  statute  in  this  respect.  The  statute,  itself,  is 
obsolete,  neglected  and  its  observance  completely  ignored. 
It  is  doubtful  if  there  are  many  magistrates  who  know  this 
duty  is  imposed  upon  them  by  the  statute,  and  it  is  cer- 
tainly true  that  but  few,  if  any,  of  the  public  at  large  are 
acquainted  with  its  requirements. 

This  being  the  situation,  and  it  being  the  universal  cus- 
tom and  practice  of  Justices  to  ignore  the  requirements 
of  the  statute,  must  a  prosecutor  be  denied  the  right  to  have 
a  judgment  for  costs  against  him,  because  the  Justice  thinks 
the  prosecution  frivolous,  reviewed  and  reversed,  when  it 
is  impossible  for  him  to  present  written  evidence  of  the 
facts  heard  by  the  Justice  at  the  trial  when  he  was  taxed 
with  the  costs?  Under  such  circumstances,  to  deny  the 
prosecutor  a  right  of  review  of  such  parol  testimony  as  he 
may  bring,  would  be  inequitable  and  unjust,  and  in  many 
cases  work  a  great  hardship.  It  would  strongly  tend  to 
prevent  the  citizens  from  instituting  prosecutions  against 
supposed  criminals.  He  would  not  undertake  such  prose- 
cution, lest  he  would  be  taxed  with  the  costs  of  the  same 
and  have  no  remedy  to  review  and  reverse  a  judgment 
against  him  for  costs. 

We  have  reached  the  conclusion  that,  on  a  ceritorari  to 
the  Circuit  Court,  parol  testimony  of  the  facts  deposed 
to  by  the  witnesses  in  the  committing  trial,  is  competent 
to  be  heard  by  the  Circuit  Judge,  in  order  to  determine 
whether  it  was  a  case  for  taxing  the  costs  against  the  prose- 
cutor. Of  course,  such  parol  testimony  is  not  the  best  evi- 
dence of  the  facts  heard  by  the  trial  Justice,  but  in  the 
absence  of  a  written  statement  of  the  facts  heard  by  the 
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Justice^  made  by  him  or  under  his  direction  at  the  trial, 
we  think  the  Circuit  Judge  should  hear  the  evidence  of  wit- 
nesses present,  as  well  as  the  evidence  of  the  Justice  before 
whom  the  case  was  tried,  as  to  the  facts  testified  to  by  the 
witnesses  on  such  committing  trial. 

Under  section  7611  of  Shannon's  Code,  where  the  Court 
or  the  Justice  of  the  Peace  is  of  the  opinion  that  the  prose- 
cution was  malicious  or  frivolous,  it  is  the  duty  of  the 
Court,  or  Justice,  to  tax  the  prosecutor  with  all  the  costs 
of  such  prosecution. 

The  fact  that  the  prosecution  is  malicious  or  frivolous 
should  appear  from  the  proof  heard  in  the  trial.  2  Swan., 
535;  5  Humph.,  515;  4  Haywood,  371. 

As  stated  by  Mr.  Justice  Caruthers  in  State  v.  Oreen, 
supra,  "The  prosecution  should  be  very  clearly  without 
foundation,  and  that  known  to  the  prosecutor,  so  as  to 
show  that  his  motives  were  malicious  and  not  for  promo- 
tion of  public  justice,  in  instituting  the  prosecution,  in 
order  to  subject  him  to  the  costs.  .  .  .  This  law  was 
intended  only  for  strong  and  clear  cases  of  malicious  prose- 
cution, immixed  with  the  proper  motive,  and  is  to  bring 
offenders  to  justice  for  the  public  good." 

We  have  reviewed  the  evidence  heard  and  reject-ed  by 
the  Circuit  Judge  in  this  case,  and  it  seems  to  us  that 
the  prosecutor  made  out  a  case  before  the  committing 
Justice  of  a  probable  cause  to  believe  the  defendants  guilty 
of  the  offense  of  disturbing  public  worship,  and  for  that 
reason  it  would  appear  that  the  prosecutor  should  not  have 
been  taxed  with  the  costs  of  such  prosecution.  We  are 
unable  to  find  anything  in  the  testimony  of  the  Justices  of 
the  Peace  who  heard  these  cases,  that  idicates  that  the 
prosecution  was  frivolous  or  malicious.  In  fact,  the  judg- 
ment of  the  Justice,  Mr.  Gant,  does  not  show   that   such 
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prosecution  was  frivolous  or  malicious^  and  such  judg^ 
ments  are  probably  void.  As  there  is  no  law  authorizing 
the  judgment  against  the  prosecutor  for  the  costs  of  a  crim- 
inal prosecution^  except  section  7611,  supra,  it  would  seem 
that  where  the  Justice  taxes  the  prosecutor  with  the  costs, 
his  judgment  should  recite  that  it  appeared  to  him  that 
the  prosecution  was  either  malicious  or  frivolous,  in  order 
to  make  it  a  valid  judgment  But  as  this  question  is  not 
raised  in  this  record,  we  do  not  decide  it. 

We  might,  so  far  as  the  cases  that  were  heard  by  Jus- 
tice Turner,  proceed  to  enter  such  a  judgment  in  this  Court 
as  the  Circuit  Judge  should  have  rendered,  since  we  find 
the  excluded  evidence  of  the  prosecutor  preserved  in  the 
bill  of  exceptions,  which,  with  the  testimony  of  the  Justice 
Turner,  looks  like  they  make  out  a  case  of  a  prosecution 
by  McLain  in  good  faith,  and  not  one  that  was  frivolous 
or  malicious.  But,  we  have  decided  to  reverse  these  cases, 
there  being  two  of  them,  and  remand  them  to  the  Circuit 
Court  of  Bedford  County  for  a  re-hearing  by  the  Circuit 
Judge  upon  the  parol  evidence  offered  by  the  prosecutor, 
McLain,  for  the  reason  that  we  think  his  situation  is  better 
to  determine  the  question  involved  in  these  suits,  after 
hearing  all  of  the  testimony  and  seeing  the  witnesses,  than 
we  can  do  after  reading  simply  what  it  is  written  the  wit- 
nesses testified  before  the  Circuit  Judge. 

It  results  that  the  case  is  reversed  and  remanded  to  the 
Circuit  Court  of  Bedford  County  for  new  trial. 

The  State  of  Tennessee  will  pay  the  cost  of  this  appeal, 
and  the  Clerk  of  this  Court  will  make  out  and  certifv  the 
same  to  the  Comptroller  for  payment.  The  cost  of  the  lower 
Court  will  await  final  determination  of  the  causes  in  that 
Court. 
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Inez  McGuibb  v.  M.  T.  Cablyue,  et  al. 

1.  PixADiifG  cr  pBAoncB.    Declaration.    Conclusions. 

Declarations  must  be  specific  as  to  facts.  It  is  not  stifflcient 
to  state  conclusions  nor  to  use  adjectives  and  adverbs  only. 

2.  Sams.    Declaration  against  officials  of  school. 

A  declaration  against  school  officials  for  wrongfully  expelling 
a  pupil  must  contain  averments  showing  the  illegality  of  the 
expulsion.  Allegations  that  it  was  done  unlawfully,  malic- 
iously and  arbitrarily  will  not  suffice. 

3.  School  Boabds  aitd  Tbaohers.    Presumption  of  good  faith  in 

making  of  rules. 

School  boards  and  school  teachers  are  entitled  to  the  presump- 
tion of  good  faith  with  respect  to  the  making  of  rules  and 
regulations  for  their  schools  and  in  requiring  obedience 
thereto  and  in  expelling  pupils  who  do  not  obey. 

4.  Same.    Personal  liaMlity. 

Such  officials  are  not  personally  liable  for  mistakes  made  as 
to  methods  of  conducting  a  school  nor  in  expelling  of  pupils 
where  they  act  in  perfect  good  faith.  Nor  are  they  liable 
for  having  passed  an  invalid  ordinance  if  enacted  in  good 
faith. 

5.  Sams.    Rule  as  to  physical  exercise. 

Such  officials  are  not  liable  in  damages  to  a  pupil  who  has  been 
expelled  for  refusal  to  comply  with  the  regulation  requir- 
ing the  pupils  to  take  a  certain  physical  training  every  day 
upon  the  school  grounds. 


Fbom  Putnam  County. 


Appeal  in  error  from  Circuit  Court  of  Putnam  County. 
C.  E.  Snodgbass^  Judge. 
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V.  E.  Bookman  for  Plaintiff  in  Error. 

O.  K.  HoLLADAY  and  B.  G.  Adcock  for  Defendants  in 
Error. 

Mr.  JusTiciE  HiGGiNS  delivered  the  opinion  of  the 
Court. 

We  shall  call  the  parties  plaintiff  and  defendants,  just 
as  they  appeared  in  the  Court  below.  Plaintiff  is  a  female 
minor  about  seventeen  years  of  age  and  a  i*esident  of  the 
incorporated  town  of  Cookeville,  of  which  town  her  father 
was  and  is  a  citizen  and  taxpayer.  Defendant  Carlyle  was 
superintendent  of  the  city  schools  of  the  town  during  the 
year  1914-15,  and  the  other  defendants  were  four  of  the 
six  members  of  the  Board  of  Education  of  the  town.  In 
February,  1915,  plaintiff  was  expelled  from  the  school 
by  Carlyle,  and  his  action  in  so  doing  was  immediately 
ratified  by  the  School  Board.  For  this  expulsion  plaintiff 
instituted  this  suit  to  recover  damages.  A  demurrer  to 
her  declaration  was  sustained  by  the  judge  and  her  action 
dismissed.  From  the  judgment  of  dismissal  she  prayed 
and  perfected  her  appeal  and  is  here  assigning  errors. 

The  demurrer  contains  some  ten  objections  to  the  dec- 
laration, but  we  deem  it  unnecessary  to  notice  more  than 
two  of  them.  One  of  these  objections  goes  primarily  to 
the  form  and  phraseology  of  the  declaration,  and  the  other 
to  the  question  as  to  whether,  all  other  matters  out  of  the 
way,  plaintiff  stated  any  ground  of  legal  complaint. 

It  was  averred  in  substance  in  the  declaration  that  plain- 
tiff was  entitled  to  the  privil^es  of  the  city  school  and 
was  an  attendant  thereat  during  the  fall  of  1914  and  the 
^vinter  of  1915,  and  that  Carlyle  was  superintendent  and 
his  co-defendants  were  school  directors  appointed  by  the 
Mayor  and  Aldermen  of  the  town  under  legislative  Acts  of 
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1905,  and  were  vested  with  the  right  and  power  to  pre- 
scribe and  enforce  all  needful  rules  and  regulations  for 
the  management  of  the  school;  that  the  superintendent 
at  first  promulgated  a  rule  requiring  the  girl  pupils  to 
run  races  on  the  public  streets  of  the  town,  and  that  plain- 
tiff refused  to  comply  because  she  deemed  the  rule  un- 
reasonable and  compliance  therewith  indecent,  and  that  for 
this  refusal  she  was  expelled  and  had  to  resort  to  Court 
proceedings  for  restitution;  that  subsequently  a  new  or 
different  rule  requiring  the  pupils  to  run  races  in  the  yard 
of  the  school  building  was  established,  requiring  the  run- 
ning to  be  in  a  public  place  or  where  the  participants  could 
be  seen  by  the  public ;  that  plaintiff  still  conceived  this  to 
be  an  unreasonable  regulation  and  requiring  improper  con- 
duct and  making  unwarranted  demand  upon  plaintiff,  and 
she  again  refused  to  submit,  in  consequence  of  which  re- 
fusal she  was  suspended  by  the  superintendent  with  the 
approval  of  the  directors;  and  she  averred  that  this  action 
was  unlawful,  unwarranted,  arbitrary,  malicious,  wilful 
and  in  disregard  of  her  rights. 

The  first  criticism  of  the  declaration  urged  upon  de- 
murrer to  which  we  shall  direct  our  attention  is  that  the 
pleader  in  this  case  resorted  to  generalities,  conclusions, 
adjectives  and  adverbs  and  omitted  the  statement  of  facts 
tending  to  show  that  the  defendants  had  acted  in  such  way 
as  to  subject  themselves  to  suit.  We  are  constrained  to 
coincide  with  the  views  thus  expressed.  It  is  true  that 
the  doings  of  the  school  superintendent  and  directors  were 
unusual,  but  at  the  same  time  they  are  trustees  and  entitled 
to  the  presumption  of  good  faith,  of  fair  dealing,  pure 
motives  and  impartial  conduct;  and  this  consideration  is 
sufficient  to  call  forth  the  ancient  common  law  rule  that 
a  pleading  must  be  construed  most  strongly  against  the 
pleader.     This  rule  does  not  now  obtain  universally,  but 
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it  is  of  immense  service  in  some  cases.  For  instance,  the 
defendant  directors  are  serving  from  patriotic  motives  and 
are  presumed  to  be  governed  by  the  best  interests  of  the 
schools  of  their  town,  and  their  conduct  and  resolutions 
should  be  looked  upon  as  the  result  of  purely  charitable 
and  unselfish  considerations.  Hence,  a  party  who  com- 
plains in  a  Court  of  law  of  violation  of  their  trust  should 
be  specific  as  to  the  facts  impuning  their  motives  and  their 
conduct.  The  presumption  must  also  be  indulged  that  all 
regulations  by  them  respecting  pupils  are  reasonable. 
Kinzer  v.  Toms,  3  L.  R  A.  (N.  S.),  494 ;  Powell  v.  Board 
of  Education,  37  Amer.  Rep.,  123 ;  Fertch  v.  Mitchener, 
60  Amer.  Rep.,  709.  They  are  not  liable  for  mere  mis- 
take of  judgment,  nor  for  an  unwise  policy.  They  can  be 
subjected  to  damages  only  when  they  act  arbitrarily,  wan- 
tonly or  maliciously  in  expelling  a  pupil.     36  Cyc,  1143. 

Turning  to  the  declaration  here,  we  find  that  plaintiff 
was  turned  out  of  the  school  for  non-compliance  with  the 
rule  respecting  play  or  physical  exercise.  She  omits  any 
averment  to  the  effect  that  she  is  physically  unable  to  com- 
ply, or  that  she  was  required  to  observe  this  rule  at  in- 
opportune times;  and  there  is  an  entire  failure  to  allege 
that  either  the  superintendent  or  the  directors  had  any 
particular  ill-will  toward  her,  or  that  they  had  singled  her 
out  for  the  purpose  of  excluding  her  alone  from  the  schools. 
Under  these  circumstances,  the  presumption  of  good  faith 
and  impartiality  above  mentioned  must  attach,  and  this 
presumption  is  not  overcome  by  the  use  of  adverl)s,  adjec- 
tives and  conclusions.  These  latter  can  never  supply  the 
place  of  facts.  Drake  v.  Hagan,  and  White  v.  Railroad, 
108  Tenn.,  pages  265  and  745,  respectively;  sec,  also, 
Elliott,  General  Practice,  section  426;  also,  31  Cyc,  pp. 
62-66. 
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It  must  be  recalled  that  this  is  a  suit  for  damages  for 
wrongful,  wilful  and  malicious  conduct  upon  the  part  of 
the  officials.  There  must  be  averred  something  that  will 
justify  these  imputations,  these  charges  of  bad  faith  and 
arbitrariness.  We  do  not  believe  that  this  can  be  done  by 
the  use  of  generalities  and  of  epithets.  We  are  speaking 
with  peculiar  reference  to  actions  for  damages  for  abuse 
of  official  power  and  trust.  In  such  cases  there  can  be  no 
right  of  action  in  the  absence  of  deliberate  wrong  doing. 
Even  in  Courts  of  law,  trustees  are  entitled  to  the  pre- 
sumption and  the  indulgence  of  the  beneficiaries  of  the 
trust 

We  are  not  dealing  with  cases  where  pupils  are  seeking 
restoration  to  schools  from  which  they  have  been  expelled 
by  the  unlawful  or  unauthorized  but  mistaken  acts  of 
school  officials.  In  such  cases,  the  rights  of  the  party  will 
be  determined  without  reference  to  motives,  good  or  bad. 
But  this  is  not  so  when  the  pupil  is  suing  for  a  tort.  In 
the  case  at  bar  the  directors  were  undoubtedly  officials,  and 
their  positions  should  be  assimilated  to  those  of  municipal 
councilmen.  They  are  never  subject  to  suit  at  the  in- 
stance of  individuals  for  having  passed  invalid  ordinances. 
28  Cyc,  470.  For  these  reasons  we  are  of  opinion  that 
learned  counsel  drafting  this  declaration  failed  to  allege 
facts  which  would  justify  a  Court  in  awarding  damages 
against  the  defendant.  We  can  only  account  for  this  omis- 
sion by  the  assumption  that  there  were  no  facts  to  be 
pleaded. 

But  if  we  have  to  face  squarely  the  other  proposition 
advanced  in  the  second  ground  of  demurrer  which  we  shall 
notice,  we  are  persuaded  that  the  lower  Court  was  not  in 
error  in  dismissing  the  suit.  This  regulation  is  singular, 
and  there  was  doubtless  the  straining  of  some  points  or 
powers  to  justify  the  expelling  of  a  girl  for  non-compliance. 
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But  yet  we  are  unable  to  say  that  the  regulation  is  an  un- 
reasonable one.  In  this  day  and  time  efficiency  is  the 
watchword  of  the  schools,  and  this  efficiency  is  not  con- 
fined to  the  training  of  mental  faculties  only.  It  has  be- 
come an  accepted  truth  that  there  can  be  no  sound  mind  in 
an  unsound  body,  or  at  least  that  it  is  just  as  necessary 
to  develop,  train  and  preserve  the  body  as  it  is  to  unfold 
the  mental  faculties.  Men  and  women  are  in  a  large 
measure  the  outcome,  both  physically  and  mentally,  of 
early  training;  and  it  is  not  a  far-fetched  conclusion  to 
say  that  the  neglect  of  the  body  in  youth  or  the  failure 
to  acquire  grace  and  agility,  will  impair  the  chances  of  the 
unfortunate  one  in  after  life.  Hence,  the  wisdom  of  leav- 
ing to  school  teachers  and  school  trustees  the  discretion  as 
to  the  physical  lines  that  should  be  observed  or  followed  by 
pupils. 

We  are  beginning  to  realize  that  in  some  respects  the 
Persians,  Spartans  and  Grecians  proper  were  ahead  of  us 
in  some  educational  aspects.  At  least  they  trained  their 
young  both  mentally  and  physically,  and  with  the  view  to 
their  spheres  in  life  upon  reaching  manhood  and  woman- 
hood; and  we  should  profit  by  their  example  and  teach- 
ing as  we  are  profiting  every  decade  by  innovations  in  the 
training  of  the  young.  It  may  seem  strange  that  running 
exercises  could  be  part  of  a  school  curriculum,  but  this 
would  be  a  narrow  view.  We  are  unable  to  foretell  the 
benefits,  nor  can  we  predict  the  ill  effects  of  non-observ- 
ance of  such  practices.  Hence,  the  wisdom  of  submitting 
our  young  to  the  dictates  of  the  trustees  of  the  funds  set 
apart  for  their  education. 

We  took  occasion  to  examine  some  of  the  books  devoted 
to  school  management  and  found  them  of  service  in  arriv- 
ing at  our  conclusions  in  this  case.  For  instance,  we  ascer- 
tained that  those  who  have  written  upon  the  subject,  espe- 
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cially  with  reference  to  public  schcwls,  have  emphasized 
the  necessity  of  prescribing  physical  exercises  and  methods 
of  play.  It  is  stated  that  school  teachers  or  trustees  who 
fail  to  make  such  arrangements  are  remiss  in  the  discharge 
of  their  duties.  And  these  are  not  mere  assertions  of  the 
authors.  It  will  be  ascertained  upon  examining  their 
books  that  they  urge  many  valid  reasons  for  making  phys- 
ical training  and  physical  exercise  a  part  of  school  duty 
or  school  lessons ;  and  running  in  particular  is  mentioned 
as  a  very  appropriate  form  of  exercise.  The  poisonous 
condition  consequent  upon  the  congregating  of  pupils  in 
hot  schoolrooms  is  mentioned  in  connection  with  the  neces- 
sity of  requiring  that  each  one  get  out  in  the  open  and 
breathe  pure  air  in  order  to  ward  off  the  toxic  effect  of 
con^ement.  A  failure  of  the  pupil  so  to  do  will  result 
in  stupidity,  languor  or  possible  disease.  From  all  these 
the  teacher  undertakes  to  guard  the  pupils  by  enforcing 
exercises  which  take  them  out  of  doors.  See  Eggleston 
and  Bruere  on  Work  of  Rural  Schools,  and  also  Betts  & 
Hall  on  the  Health  of  the  School. 

We  are  reminded  that  both  Grermany  and  England  have 
for  a  long  time  required  certain  physical  exercises  upon 
the  part  of  school  children.     We  must  not  lag  behind. 

If  the  directors  may  in  the  exercise  of  their  functions 
prescribe  such  regulation  as  the  one  in  question,  the  cor- 
relative duty  of  observance  is  imposed  upon  the  pupils.  It 
is  apparent  that  all  pupils  must  observe  the  reasonable 
regulations  of  the  board  or  of  the  superintendent,  or  else 
confusion  will  result.  In  the  case  of  girl  pupils  the  threat 
of  expulsion  is  the  only  means  of  coercing  obedience.  If 
refusal  be  continuous,  the  recalcitrant  will  have  to  be  sus- 
pended. 

We  must  not  be  understood  as  scorning  the  claims  of 
modesty  urged  by  the  plaintiff.    We  at  the  same  time  know 


58  COURT  OF  CIVIL  APPEALS, 

McGuire  v.  Carlyle. 

that  there  are  no  physiological  reasons  why  she  should  be 
excused.  It  is  not  suggested  that  her  performances  are 
indecent  or  immodest,  nor  that  she  will  lose  caste  or  stand- 
ing by  observing  these  rules.  The  women  of  this  country 
are  coming  out  of  their  seclusion  and  are  entering  upon 
all  the  walka  of  man ;  and  it  is  not  unreasonable  to  require 
of  them  that  they  follow  those  methods  of  training  which 
will  bring  them  nearer  the  masculine  standard  in  a  physical 
sense.  We  are  not  now  concerned  with  whether  this  will 
enhance  their  attractiveness ;  it  seems  to  be  universally  be- 
lieved that  it  will  improve  them  physically. 

It  is  well  to  bear  it  in  mind  that  teachers  are  in  loco 
paa*entisj  and  that  they  are  particularly  charged  with  the 
symmetrical  training  of  children  committed  to  their  care. 
Parents  should  not  object  to  rules  and  methods  which  will 
equip  their  children  for  the  battle  of  life ;  and,  hence,  the 
logic  of  vesting  school  boards  and  school  teachers  with  a 
wide  discretion  as  to  how  the  children  shall  be  trained. 
For  these  are  experts  which  society  employs  for  that  pur- 
pose. 

Again,  it  should  not  be  forgotten  that  schools  are  the 
institutions  of  the  State  ordained-  for  the  purpose  of  de- 
veloping manhood  and  womanhood,  and  that  these  institu- 
tions are  correlated  with  other  functions  of  the  State,  and 
that  the  management  should  have  large  powers  with  respect 
to  the  way  the  pupil  shall  be  developed  for  service  in 
society. 

The  judgment  of  the  lower  Court  is  affirmed  with  costs. 
We  shall  state  in  conclusion  that  permanent  expulsion; 
that  is,  expulsion  for  all  time,  is  not  generally  recognized 
nor  authorized  by  law,  the  law  deeming  temporary  suspen- 
sion suificient  for  disciplinary  purposes.  We  have  treated 
the  expulsion  of  the  plaintiff  as  extending  to  the  then 
scholastic  vear  onlv. 
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W.  W.  Worley  and  Wife  v.  Jas.  S.  Byed,  et  al. 

Affirmed  by  Supreme  Court,  1916. 

1.  Wills,  Constbuotion.     Technical  words.     Reversion  and  re- 

mainder. 

The  real  intention  of  the  testator  if  ascertained 'will  control 
the  use  hy  him  of  technical  terms.  For  instance  a  party  takes 
a  life  estate  only,  although  the  words  used  indicate  a  fee, 
where  the  testator  uses  other  terms  manifesting  the  purpose 
to  give  a  life  estate  only. 

2.  Same.    lAfe  estate  and  interest  in  fee  in  remainder, 

A  party  to  whom  a  life  estate  in  land  is  given  by  will  cannot 
claim  an  interest  in  fee  in  remainder  unless  the  language 
clearly  manifests  that  intention. 

3.  Samb.    Taking  as  heir.    Heirs  of  l>ody. 

In  the  use  of  the  terms  "heirs  body"  a  testator  manifestly  in- 
tended children  only,  where  he  provided  for  grandchildren 
in  another  clause.  A  party  cannot  claim  as  a  child  and  also 
heir  of  the  body  when  the  one  through  whom  he  claims  is 
himself  an  heir  and  takes  antecedent  to  the  one  who  is 
claiming  under  a  clause  providing  for  heirs  of  the  body. 
Grandchildren  cannot  claim  as  heirs  of  the  body  when  their 
parent  is  living  or  is  precluded  from  taking. 

4.  Changebt  PRAcncE.    Concurrent  findings  in  Wl  for  partition. 

The  rule  forbidding  disturbance  of  the  concurrent  finding  of  the 
chancellor  and  master  with  respect  to  facts  has  no  applica- 
tion to  the  report  by  the  master  in  a  bill  for  sale  of  lands 
that  it  is  advantageous  that  the  land  be  sold  instead  of  be- 
ing partitioned  in  kind. 

5.  Saias  fob  Division.    Life  tenant.    Right  to  force. 

A  life  tenant  who  also  owns  a  share  in  remainder  is  not  en- 
titled as  of  right  to  a  decree  of  sale  for  division  over  the 
protest  of  the  other  remaindermen;  and  the  situation  will 
be  the  same,  although  the  life  tenant  demonstrate  that  a 
sale  is  greatly  to  his  advantage. 
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6.  Same.    Burden  of  proof  and  degree  of  proof. 

The  burden  Is  on  a  tenant  in  common  seeking  a  sale  of  land 
for  division  to  show  by  the  clearest  testimony  that  it  is 
much  more  advantageous  to  all  the  parties  to  sell  rather  than 
to  partition  in  kind.  And  it  is  likewise  his  duty  to  show 
that  the  land  is  not  susceptible  of  partition  in  kind. 

7.  Same.    Partition  of  lands  held  in  remainder. 

There  may  be  a  partition  of  lands  upon  which  there  rests  a 
life  estate. 


From  Washington  County. 


Appeal  from  the  Chancery  Court  of  Washington  County. 
Hal  Haynoes,  Chancellor. 

Thad  a.  Cox  for  Complainant. 

J.  R.  WoBLEY^  Guy  A.  Chase  and  Ben  H.  Taylor  for 

Appellees. 

Special  Justice  John  W.  Ctbeen,  sitting  during  dis- 
ability of  Justice  Hughes,  delivered  the  opinion  of  the 
Court. 

De.  W.  W.  Worley  died  at  his  home  in  Johnson  City 
a  number  of  years  ago,  leaving  a  widow,  Mrs.  "N,  D.  Wor- 
ley, and  the  following  children :  Emma  Mai  Worley,  Ada 
Harr,  Lillie  Berkholtz,  Bessie  Byrd,  J.  B.  Worley,  and 
W.  W.  Worley,  Jr. 

By  the  second  clause  of  Dr.  Worley's  will  he  made  the 
following  disposition  of  a  lot  on  Main  Street  in  Johnson 
City: 

"I  give,  devise  and  bequeath  to  my  daughter  Emma 
Worley  a  life  estate  in  a  certain  town  lot  in  the  town  of 
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Johnson  City,  Tennessee,  for  the  boundaries  to  which  see 
deed  executed  by  J.  J.  Adams  and  wife  to  W.  W.  Worley, 
January  12,  1881.  She  is  to  have  the  full  benefit  and  en- 
joyment of  same  during  her  natural  life.  Upon  her  death 
the  reversion  of  remainder  is  to  go  to  and  be  vested  in 
W.  W.  Worley,  Jr.,  for  his  natural  life.  He  is  to  have 
and  enjoy  from  thence  forward  the  full  benefit  and  use 
of  same  during  his  natural  life.  Ulpon  his  death  the  same 
is  to  go  to  and  be  vested  into  the  heirs  body  of  my  wife 
K.  D.  Worley  by  me." 

The  bill  in  this  case  is  filed  by  W.  W.  Worley,  Jr.,  for 
the  purpose  of  having  the  above  mentioned  clause  of  his 
father's  will  construed,  and  the  said  lot  sold  for  partition. 
Complainant's  mother  and  his  sisters,  Mrs.  Harr  and  Mrs. 
Berkholtz,  are  dead,  and  the  heirs  of  his  deceased  sisters 
are  made  parties  defendant  to  the  bill.  All  the  parties  in- 
terested in  the  property,  except  the  complainant  and  his 
brother,  J.  B.  Worley,  who  has  by  deed  of  gift  conveyed 
his  interest  to  complainant,  oppose  a  sale  of  the  lot,  and 
claim  that  it  is  susceptible  of  partition,  and  insist  that  it 
shall  not  be  sold.  The  complainant,  W.  W.  Worley,  is 
the  father  of  two  minor  children,  and  they  have  inter- 
vened in  this  cause  by  next  friend,  setting  up  the  claim 
that  they  have  an  interest  in  the  property.  The  usual  or- 
der of  reference  was  made  by  the  lower  Court,  and  the 
master  in  obedience  thereto  reported  that  in  view  of  the  fact 
that  complainant  is  the  owner  under  the  will  of  his  father 
of  a  life  estate  in  the  property,  and  also  the  owner  in  fee 
xmder  the  deed  to  the  property  of  his  brother,  J.  B.  Worley, 
of  an  undivided  one-fifth  in  the  remainder,  that  the  prop- 
erty was  of  such  character  and  description  that  it  could 
not  be  well  partitioned  in  kind. 

After  the  intervention  of  the  minor  children  of  W.  W. 
Worley,  Jr.,  additional  proof  was  taken  and  the  master 
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made  a  supplemental  report  in  which  he  says  that  he  finds 
no  good  reason  for  changing  his  former  report,  and  reiter- 
ates that  the  reason  for  reporting  in  favor  of  a  sale  is  that 
the  complainant,  W.  W.  Worley,  Jr.,  owns  as  life  tenant 
more  than  one-half  the  entire  property,  and  that  this  would 
leave  less  than  74  feet  front  to  he  partitioned  between  four 
and  possibly  five  parties,  and  he  does  not  think  this  can  be 
advantageously  done.  Exceptions  were  filed  by  the  defend- 
ants to  the  reports  and  the  Chancellor  upon  the  final  hear- 
ing construed  the  will  to  give  two  life  tenancies  in  the 
property  in  question,  one  in  favor  of  testator's  daughter 
Emma,  now  deceased,  and  at  her  death  another  in  favor 
of  complainant,  W.  W.  Worley,  Jr.  He  further  decreed 
that  the  complainant  took  only  a  life  estate  in  the  prop- 
erty and  no  interest  in  the  fee,  and  that  upon  the  testator's 
death  the  fee  vested  in  the  testator's  other  children,  subject 
to  the  two  life  tenancies,  and  that  the  complainant,  as  the 
owner  of  a  life  estate  in  the  entire  property,  and  one-fourth 
interest  in  the  remainder  in  fee,  derived  bv  deed  from  his 
brother,  J.  B.  Worley,  was  entitled  to  have  the  property 
sold,  because  the  same  could  not  be  advantageously  and 
equitably  divided  in  kind,  and  because  the  interests  of  all 
parties  would  be  best  subserved  by  a  sale  and  by  a  commu- 
tation of  the  life  estate  of  complainant.  The  master  was 
accordingly  directed  to  advertise  and  sell  the  property. 
The  complainant  and  all  the  defendants  have  appealed  from 
the  Chancellor's  decree  and  have  assigned  errors,  and  the 
case  is  opened'  up  in  its  entirety.  Complainants'  objec- 
tion to  the  decree  is  that  the  Court  erred  in  failing  to  so 
construe  the  will  as  to  give  him  the  fee  to  the  entire  prop- 
erty or  in  any  event  the  fee  to  one-fifth  in  remainder  in 
addition  to  what  he  had  acquired  under  the  deed  from  his 
brother,  J.  B.  Worley.     Complainants'  children  object  to 
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the  decree  because  it  fails  to  recognize  that  they  have  any 
rights  whatever  in  the  property.  All  the  other  defendants 
object  to  the  decree  because  the  Court  ordered  the  property 
to  be  sold  instead  of  divided. 

The  first  question  for  our  determination  is  as  to  the 
proper  construction  of  the  second  clause  of  Dr.  Worley's 
will,  which  we  have  quoted  abova  No  other  portion  of 
the  will  seems  to  have  any  bearing  upon  the  case,  and  the 
argument  has  been  confined  to  this  particular  clause.  It 
is  manifest  that  the  testator's  daughter,  Emma  Mai,  took 
the  first  life  estate  in  the  property,  and  that  upon  her 
death  complainant,  W.  W.  Worley,  Jr.,  took  the  property 
for  his  life.  The  argument  is  made  that  complainant, 
W.  W.  Worley,  Jr.,  under  the  sentence  ^'upon  her  death, 
the  reversion  or  remainder  is  to  go  to  and  be  vested  in 
W.  W.  Worley,  Jr.,  for  his  natural  life,"  takes  the  fee  to 
the  entire  property.  This  is  upon  the  theory  that  the 
words  "reversion  or  remainder"  implies  a  fee.  This  con- 
struction ignores  the  fact  that  the  reversion  and  remainder 
is  given  only  for  the  natural  life  of  W.  W.  Worley,  Jr., 
and  that  the  sentence  immediately  following  again  limits 
his  enjoyment  to  a  life  tenancy.  We  are  of  the  opinion 
that  this  contention  is  without  merit.  The  complainant, 
W.  W.  Worley,  Jr.,  next  claims  that  as  an  heir  of  the  body 
he  is  entitled  to  share  said  property  equally  with  the  other 
children  upon  the  termination  of  the  life  estate  left  to 
him.  We  are  of  the  opinion  that  it  was  the  intention  of 
the  testator  to  give  W.  W.  Worley,  Jr.,  simply  a  life  estate 
in  the  property.  The  words  "heirs  body"  we  construe  to 
mean  children,  and  we  do  not  see  how  the  complainant 
after  his  death  could  be  expected  to  take  anything.  Such 
a  result  would  be  equivalent  to  Dr.  Worley  saying  to  the 
complainant,  "I  give  you  a  life  estate  in  this  property 
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and  after  you  are  dead  I  also  give  you  one-fifth  of  the  fee." 
It  is  equally  clear  to  our  minde  that  the  children  of  the 
complainant  would  not  take  anything  under  this  clause 
of  the  will  because  the  testator's  children  are  the  heirs  of 
his  body  and  the  benefits  are  limited  exclusively  to  them. 
The  effect  of  this  clause  was  to  vest  the  remainder  in  fee 
in  the  testator's  heirs,  except  complainant,  immediately 
upon  his  death,  and  these  grandchildren  were  not  then  his 
heirs.  Besides,  if  they  could  take  at  all  it  must  be  as 
heirs  of  their  father,  and  they  could  get  nothing  from  him 
because  he  only  has  a  life  estate. 

The  remaining  question  for  settlement  is  as  to  the  divi- 
sibility of  the  property.  Subject  to  the  complainant's  life 
estate  there  are  four  equal  interests,  viz. :  the  heirs  of  Mrs. 
Harr,  the  heirs  of  Mrs.  Berkholtz,  Mrs.  Byrd  and  J.  B. 
Worley.  The  proof  shows  that  the  lot  fronts  about  147 
feet  on  East  Main  Street  in  Johnson  City,  and  as  a  depth 
of  about  120  feet.  It  is  located  in  about  one  block  of  the 
principal  business  district  of  the  city,  and  is  worth  now 
approximately  $7,600.00  to  $8,000.00,  and  its  prospective 
value  is  greater.  The  street  in  front  of  the  lot  is  paved. 
The  proof  shows  that  business  lots  in  Johnson  City  usually 
have  a  frontage  of  25  to  30  feet.  The  property  in  ques- 
tion could  be  divided  into  lots  something  over  thirty  feet 
in  width,  and  the  decided  weight  of  the  testimony  is  that 
such  a  division  is  practicable.  Complainant  i°  both  deaf  and 
dumb,  and  the  main  contention  urged  in  behalf  of  a  sale 
is  that  he  had  a  life  interest  therein  and  that  he  is  willing 
to  take  the  present  money  value  of  his  life  interest,  and 
that  on  account  of  his  affliction  it  would  be  much  more 
advantageous  for  him  to  get  the  money  out  of  the  lot  than 
it  would  be  to  have  the  lot  divided.  The  master  in  his 
report  recommending  a  sale  lays  special  stress  upon  these 


STATE  OF  TENNESSEE.  65 

Worley  v.  Byrd. 

points^  and  also  upon  the  point  that  the  value  of  the  life 
tenant's  interest  is  equal  to  and  would  take  half  the  lot, 
leaving  only  74  feet  front  for  division.  This  also  we 
gather  is  the  view  taken  by  the  Chancellor  and  it  is  pressed 
upon  us  with  much  plausibility  by  complainant's  counsel. 
We  do  not  understand  that  the  complainant  is  entitled  to 
one-half  the  lot  in  the  way  of  a  life  estate.  If  the  lot  should 
be  sold,  it  might  be  found  that  he  as  life  tenant,  consid- 
ering bis  age,  health  and  probable  length  of  life,  would 
be  entitled  to  one-half  the  proceeds  as  the  present  cash 
value  of  his  life  estate,  but  this  is  by  no  means  equivalent 
to  saying  he  is  thereby  entitled  to  one-half  the  lot.  It  is 
also  urged  that  the  lot,  if  now  sold  ouright  freed  from  the 
encimi^brances  of  the  life  estate,  would  bring  a  good  price 
and  such  is  the  weight  of  the  proof.  It  is  claimed  that  the 
complainant  and  the  adult  and  minor  defendants  (they, 
.however,  all  resist  a  sale)  would  derive  much  greater  bene- 
fit from  the  interest  on  the  money  than  they  can  possibly 
derive  from  the  land.  It  should  be  stated  in  this  connec- 
tion that  the  only  improvement  on  the  lot  at  the  present 
time  is  an  old  house  which  the  complainant  occupies,  and 
that  the  premises  are  practically  unproductive  and  are  en- 
cumbered by  a  lien  to  Johnson  City  for  a  paving  tax  which 
the  life  tenant  seems  unable  to  pay. 

As  already  indicated,  the  Clerk  and  Master  reported  in 
favor  of  a  sale  and  the  Court  confirmed  his  report.  In 
view,  however,  of  the  further  finding  of  the  Master  as  to 
his  reasons  for  reaching  this  conclusion  which  we  have 
alrady  set  out,  we  do  not  consider  the  rule  of  concurrent 
finding  to  be  applicable  to  the  present  case.  We  cannot 
understand  why  the  defendants  should  one  and  all  so  stren- 
uously resist  a  sale,  if  it  would  result  as  beneficially  to 
them  as  complainant  claims.     They  say  they  prefer  the 
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land  to  the  money.  Four  out  of  the  six  witnesses  testify 
that  this  property  can  be  well  divided  into  business  lots. 
The  two  witnesses  who  favor  a  sale  are  the  complainants 
himself  and  his  brother,  J.  B.  Worley,  whose  title  has  been 
conveyed  to  the  complainant.  We  do  not  see  how  the 
fact  of  the  existence  of  a  life  estate  destroys  its  desirability. 
To  hold  otherwise  is  to  make  the  welfare  of  the  life  tenant 
paramount  to  that  of  the  remaindermen. 

We  may  and  do  concede  that  if  complainant,  as  life 
tenant,  gets  practically  one-half  the  proceeds  of  the  sale 
and  in  addition  thereto,  as  the  owner  of  J.  B.  Worley's 
interest,  one-fourth  of  the  remainder,  it  would  be  more  ad- 
vantageous from  his  standpoint  to  sell  than  to  partition  in 
kind.  This  would  leave  a  comparatively  small  residue  for 
division  among  the  other  heirs  and  deprive  them  of  a  val- 
uable business  lot  apiece  which  will  enhance  in  value  as 
time  goes  on  and  the  town  improves.  We  do  not  under- 
stand that  complainant's  affliction  cuts  any  figure  in  the 
case  or  that  his  interest  must  be  considered  to  the  detri- 
ment of  that  of  his  cotenants.  We  think  the  other  tenants 
in  common  have  the  right  to  take  their  portions  in  severalty, 
encumbered  with  complainant's  life  estate,  and  await  the 
course  of  events.  If  complainant  dies  tomorrow  they  get 
immediate  possession.  If  he  lives  for  years  their  posses- 
sion is  postponed. 

The  co-owner,  seeking  a  sale  instead  of  a  partition,  must 
prove  his  case  by  the  clearest  and  most  satisfactory  proof. 
Each  tenant  in  common  has  the  right  to  a  partition  except 
where  it  is  impracticable  or  where  from  the  situation  of 
the  premises  a  sale  would  be  manifestly  advantageous  to  all 
parties  interested.  Reeves  v.  Reeves,  11  Heisk.,  669. 
Shannon's  Code,  section  5042.  In  the  case  of  Wilson  v. 
Bogle,  95  Tenn.,  293,  the  Supreme  Court  quotes  with  ap- 
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proval  from  Freeman  on  Cotenancy  and  Partition,  to  the 
eflFect  that  "a  sale  will  not  be  ordered  without  good  cause. 
It  is  not  sufficient  that  some  or  even  a  majority  of  the  co- 
tenants  prefer  a  sale  to  a  partition  and  such  a  state  of  facts 
must  be  shown  as  will  rebut  the  presumption  of  law  that 
each  of  the  parties  is  entitled  to  an  actual  partition." 
Again,  in  the  case  of  Rutherford  v.  Rviherford,  116  Tenn., 
390,  it  is  held  that  there  can  be  no  sale  unless  it  is  made 
to  appear  that  it  will  benefit  not  only  the  life  tenants  but 
the  whole  estate. 

For  the  reasons  indicated  we  affirm  the  decree  of  the 
Chancellor  as  to  the  construction  of  the  will,  but  we  re- 
verse him  upon  the  question  of  partition.  In  our  opinion 
the  property  is  susceptible  of  partition  and  a  decree  will 
be  entered  accordingly.  The  costs  of  the  appeal  will  be 
paid  one-half  by  complainant  and  one-half  by  the  defend- 
ants. 
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J.  M.  HOLULND  V.  ]!^ASHVILLE  RAILWAY  &  LiGHT  Co. 

Writ  of  Certiorari  denied  by  Supreme  Court,  1915. 

1.  JoncT  ToBT  FiASOBS.    Negligence.    Oomtructian, 

There  is  no  contribution  among  Joint  tort  feasors.  Therefore 
a  declaration  disclosing  the  fact  that  plaintiff  is  seeking  con- 
tribution from  a  Joint  tort  feasor  is  demurrable. 

2.  Same.     When  parties  are  joint  tort  feasors. 

When  it  is  shown  that  but  for  the  negligence  of  the  plaintiff 
there  would  have  been  no  injury  to  a  third  party,  the  plain- 
tiff must  be  regarded  as  a  Joint  tort  feasor,  notwithstanding 
the  palpable  negligence  of  a  party  from  whom  plaintiff  is 
seeking  contribution. 


Fbom  Davidson  County. 


Appeal  in  error  from  Second  Circuit  Court  of  David- 
son County.    M.  H.  Meeks,  Judge. 

Jno.  T.  Allen  for  Plaintiff  in  Error. 

Robert  F.  Jackson  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  case  is  before  us  on  writ  of  error.  It  is  a  suit 
by  plaintiff  in  error  to  recover  from  defendant  in  error  a 
sum  he  had  been  adjudicated  to  pay  one  Tally  by  reason 
of  his  automobile  running  against  him  and  injuring  him. 

The  basis  of  the  action  is  that  his  automobile  was  caused, 
without  fault  or  negligence  on  his  part,  to  run  against 
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Tally  by  reason  of  the  tracks  of  defendant  in  error  being 
constructed  and  left  in  a  greasy  condition  projected  above 
the  level  of  the  streets  in  Nashville  at  the  intersection  of 
Cedar  Street  and  Twenty-second  Avenue,  North,  in  said 
city. 

There  was  a  demurrer  to  the  declaration  which  was  sus- 
tained,  and,  as  before  stated,  the  case  is  before  us  on 
writ  of  error. 

The  original  declaration  filed  in  the  case  contained  two 
counts.     It  was  filed  May  7,  1913.     It  was  demurred  to. 

At  the  December  term,  1913,  of  the  Court  below,  plain- 
tiff in  error  asked  leave  and  was  permitted  to  amend  his 
declaration,  and  thereupon  he  stated  in  open  Court  that 
he  abandoned  his  former  declaration  and  would  rely  upon 
his  amended  declaration  for  a  recovery. 

His  amended  declaration,  as  it  is  called,  avers,  in  sub- 
stance: 

1.  That  by  defendant's  careless  and  negligent  manage- 
ment of  its  car  tracks  and  roadbed  at  and  near  where  its 
tracks  on  Twenty-second  Avenue,  in  Nashville,  intersect 
its  track  on  Cedar,  in  failing  to  keep  up  said  track  and  the 
street  between  and  on  each  said  track  in  proper  state  of 

repair  on  the day  of ,  1912,  plaintiff's 

automobile,  which  was  being  run  and  operated  by  plaintiff, 
slipped  and  skidded  on  said  tracks  and  was  diverted  from 
its  course  on  Cedar  Street,  and  was  caused  to  run  against 
and  over  Walter  Tally  (col.),  who  was  without  fault, 
whereby  Tally  sustained  serious  personal  injury,  and  Tally 
sued  plaintiff  for  $6,000.00  as  damages  for  said  injury  in 
the  Circuit  Court  of  Davidson  County,  Tennesee. 

2.  Plaintiff  in  error  was  forced  to  defend  said  suit, 
and  on  its  trial  Tally  recovered  judgment  against  him  for 
$800.00  and  the  cost. 
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3.  That  he  moved  for  a  new  trial,  which,  being  ovei- 
ruled,  he  appealed  to  the  Court  of  Civil  Appeals,  in  which 
Court  the  judgment  waa  affirmed,  and  he  had  to  pay  the 
same  and  costs  amounting  to  $931.02,  besides  attorneys' 
fees  amounting  to  $200.00. 

4.  That  defendant  in  error  was  not  sued  in  said  action, 
but  was  notified  of  the  pendency  of  the  suit,  and  that  plain- 
tiff in  error  would  hold  it  liable  to  him  for  the  amoimt  he 
had  to  pay  as  the  result  of  the  suit;  but  it  failed  to  make 
any  defense  to  the  suit  and  plaintiff  in  error  was  forced 
to  defend  it  at  his  own  expense  by  the  employment  of  at- 
torneys. 

5.  That  plaintiff  in  error  lost  much  valuable  time  and 
was  grealy  harrassed  and  embarrassed  by  said  suit,  and  he 
insists  that  he  is  entitled  to  recover  from  defendant  in 
error  what  he  paid  out  as  aforesaid  as  the  result  of  the  suit 
and  for  his  loss  of  time  and  the  inconvenience  caused  to 
him,  all  resulting  from  the  negligence  of  defendant  in  error 
in  the  following  particulars: 

^*The  metal  of  the  street  between  the  rails  of  its  track 
and  on  each  side  of  said  rails  was  worn  and  washed  away 
until  said  rails  were  from  an  inch  and  a  half  to  three  inches 
above  the  surface  level  of  the  street,  so  that  the  wheels 
of  the  vehicle  on  the  street  would  have  to  mount  over 
said  rails,  and  if  said  rails  were  wet  or  greasy,  they  would 
cause  the  same  to  skid  and  slip  on  said  rails,  which  it 
knew,  or  would  have  known,  had  it  exercised  ordinary  care, 
and,  on  the  day  of  the  aforesaid  accident  and  immediately 
preceding  it,  defendant  in  error  had  said  Tally  as  its  em- 
ploye, to  grease  said  rails  from  the  switch  intersecting 
said  track  on  Cedar  Street  along  and  around  the  curve  into 
Twenty-second  Avenue,  and  it  was  while  said  Tally  was 
thus  engaged  on  Twenty-second  Avenue,  near  Cedar  Street, 
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that  plaintiff  in  error,  accompanied  by  two  men  in  an  auto- 
mobile, was  coming  from  West  Nashville  along  Cedar 
Street  into  Nashville,  operating  the  automobile  at  a  law- 
ful rate  of  speed  in  a  lawful  manner  and  exercising  ordi- 
nary care,  when  he  attempted  to  run  the  automobile  over 
the  tracks  of  defendant  in  error  at  the  crossing  of  Twenty- 
second  Avenue,  so  as  to  continue  on  Cedar  Street,  and  said 
Tally  did  not  appear  ahead  on  Cedar  Street  in  striking 
distance  of  the  automobile  and  was  not  observed  by  plain- 
tiff in  error  prior  to  the  accident,  although  he  was  keeping 
a  proper  lookout  ahead  along  Cedar  Street;  but  when  the 
front  wheels  of  the  automobile  ran  against  and  upon  said 
rails  to  cross  over  said  track,  the  automobile  slipped  and 
skidded  suddenly  to  the  right  around  the  cnive  of  the  track 
into  Twenty-second  Avenue,  and  the  same  was  thrown  into 
such  a  twist  by  the  quick  and  sudden  turn,  which  was  wholly 
unanticipated  by  plaintiff  in  error,  that  the  automobile 
came  near  turning  over  and  its  occupants  instantly  put  in 
great  peril,  whereby  the  attention  of  plaintiff  in  error 
and  all  his  efforts  for  the  time  being  to  avoid  the  threatened 
danger,  were  engaged  in  trying  to  prevent  the  automobile 
from  turning  over  until  it  had  run  down  said  Avenue  and 
was  about  colliding  with  Tally,  and  it  did  collide  with  him 
before  plaintiff  in  error  had  time  to  wani  him  of  the  ap- 
proach of  the  automobile,  or  to  stop  it;  and  after  the  col- 
lision, plaintiff  in  error  cared  for  Tally  by  taking  him  up 
and  at  his  request  carried  him  to  Dr.  Eve's  Infirmary, 
where  he  received  immediate  attention  and  treatment  for 
his  injuries,  which  injuries  were  caused  by  the  defective 
condition  of  said  track  of  defendant  in  error  as  their  proxi- 
mate cause,  and  which  could  have  been  avoided  by  defend- 
ant in  error  by  the  exercise  of  reasonable  care  on  its  part. 

This  amended    declaration    was    demurred  to  on  five 
grounds. 
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This  demurrer  was  sustained  by  the  trial  Judge  and  the 
suit  dismissed  with  costs. 

From  this  action  of  the  Court  plaintiff  in  error  has 
brought  the  case  to  this  Court  under  a  writ  of  error. 

His  assignment  of  error  is  that  the  trial  Judge  erred 
in  sustaining  the  demurrer  and  dismissing  his  suit. 

It  is  manifest  that  the  suit  of  Talley  against  plaintiff 
in  error  in  which  he  recovered  was  based  on  the  proposi- 
tion of  fact,  that  the  automobile  of  plaintiff  in  error  was 
being  negligently  or  recklessly  operated  when  it  collided 
with  him,  and  that  his  negligence  or  recklessness  was  the 
proximate  cause,  or  one  of  the  direct  contributing  causes, 
of  the  collision  and  the  resulting  injury  to  him.  If  its 
operation  was  the  sole  efficient  or  proximate  cause  of  the 
collision  and  injury,  it  must  be  conceded  that  plaintiff  in 
error  is  alone  liable  in  damages  for  the  injury. 

If  its  negligent  or  reckless  operation,  coupled  with  the 
defective  condition  of  the  tracks  of  the  defendant  in  error 
at  the  place  of  the  collision  and  injury  to  Talley,  assum- 
ing Talley  to  have  been  free  from  defeating  contributory 
negligence,  \vas  the  proximate  cause  of  the  injury,  then 
both  plaintiff  in  error  and  defendant  in  error  were  liable  in 
damages  to  Tally,  and  he  could  have  sued  either  or  both 
to  recover  his  damages. 

He  sued  plaintiff  in  error  and  recovered. 

Assuming  that  both  plaintiff  in  error  and  defendant  in 
error  were  guilty  of  the  negligence  that  caused  the  injury, 
plaintiff  in  error  having  alone  been  sued  and  a  recovery 
had  against  him,  can  he  claim  contribution  from  defendant 
in  error? 

In  the  case  of  Rhea  v.  White,  3  Head,  121-26,  it  was 
held  that  there  could  be  no  contribution  among  wrong  doers. 
In  that  case,  Judge  Wright  said :     "The  equity  of  a  con- 
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tribution  arises  when  several  persons  are  bound  by  a  com- 
mon charge,  not  arising  ex  delicto,  and  their  order  of  lia- 
bility has  been  accidentally  deranged.  In  such  case,  if  the 
liability  be  joint,  he  who  has  paid  more  than  his  share  is 
entitled  to  a  contribution  from  the  rest,  but  this  equity 
can  never  exist  if  the  charge  be  not  binding  or  the  liability 
arises  ex  delicto,  for  there  can  be  no  contribution  between 
wrong  doers.'* 

The  reason  is  that  they  may  be  intimidated  from  com- 
mitting the  wrong  by  the  danger  of  each  being  made  re- 
sponsible for  all  the  consequences. 

The  learned  Judge  cites  Merriweather  v.  Nixon,  1  T. 
R,  186.    Peck  v.  Ellis,  2  J.  C.  R.,  131. 

In  the  case  of  Anderson  v.  Baylors,  3  Head,  551,  that 
able  Judge,  Judge  McKinney,  in  delivering  the  opinion, 
said:  "It  is  quite  clear  that  the  recovery  against  the  de- 
fendants, being  in  damages  for  a  tort,  no  right  of  contribu- 
tion could  exist  in  favor  of  either."  In  other  words,  the 
principle  announced  in  the  case  was,  that  in  a  recovery 
against  several  defendants  for  damages  for  a  tort,  no  right 
of  contribution  exists  in  favor  of  either,  whatever  may 
have  been  the  nature  of  the  case,  or  the  apparent  right  of 
the  one  on  principles  of  natural  justice  to  have  such  con- 
tribution, or  to  throw  the  entire  satisfaction  of  the  judg- 
ment on  the  other  party. 

At  bottom,  the  principle  announced  was  that  the  satis- 
faction of  a  judgment  by  one  of  the  joint  defendants  is  an 
extinguishment  of  it  as  to  all  of  the  defendants,  so  that  no 
execution  can  afterwards  be  issued  thereon. 

The  learned  Judge  cites  the  case  of  Rhea  v.  White,  3 
Head,  supra,  and  Maxwell  v.  L,  &  N.  By,,  1  Tenn.  Oh.,  14. 

While  other  authorities  in  some  jurisdictions  are  appar- 
ently not  in  harmony  with  the  decisions  just  cited,  we 
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are  aware  of  no  case  in  this  State  overruling  or  modifying 
them. 

Assuming  that  these  cases  state  the  law  of  this  State, 
it  is  obvious  that  plaintiff  in  error  is  not  entitled  to  re- 
cover against  defendant  in  error,  and  that  the  learned  trial 
Judge  was  correct  in  sustaining  the  demurrer.  This  re- 
sult follows  from  whatever  view  of  the  case  that  may  be 
taken. 


R.  L.  &  R.  C.  Walker,  ex  rei*.  v.  Town  of  Cookbville. 


1.  Municipal  Taxation.    Charter  fixing  rate.    Power  to  exceed. 

m 

Where  the  charter  of  a  muncipal  corporation  expressly  limits 
the  tax  levy  to  a  certain  rate  per  year,  there  iu  no  Implied 
power  to  exceed  this  limit,  even  to  raise  funds  for  the  pay- 
ment of  debts. 

2.  Same.    Remedy  of  debt  holder. 

A  party  who  has  a  "bona  fide  debt  against  a  municipal  corpora- 
tion may  by  mandamus  compel  the  authorities  to  provide  for 
his  debt  In  their  tax  levies  and  to  arrange  payment;  and 
where  there  Is  tax  limit  beyond  which  the  authorities  can- 
not go,  the  debt  holder's  obligation  must  be  met  out  of  funds 
raised  within  the  limit. 


From  Putnam  County. 


Appeal  in  error  from  Circuit  Court  of  Putnam  County. 
C  E.  Snodorass,  Judge. 
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H.  S.  Babnes  for  PlaintiflFs  in  Error. 

Adcock  &  Son  for  Defendant  in  Error. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  Court 

This  is  a  mandamus  proceeding  filed  upon  the  relation 
of  the  Walkers  to  compel  the  Mayor  and  Aldermen  of  the 
town  of  Cookeville  to  pay  a  judgment  in  their  favor,  or 
to  set  apart  a  sufficient  amount  of  the  corporate  revenues 
to  pay  it,  or  to  compel  the  city  authorities  to  levy  a  tax 
sufficient  to  pay  off  said  judgment  and  the  accrued  inter- 
est thereon.  An  alternative  writ  was  issued,  which  was 
served  upon  the  defendant  comporation,  when  it  filed  its 
answer,  in  which  it  is  stated  that  the  Mayor  and  Aldermen 
of  the  town  of  Cookeville  then  had  no  money  in  its  treas- 
ury with  which  to  pay  the  judgment  of  relators,  nor  any 
material  part  of  it.  As  a  further  defense  it  is  stated  that 
the  charter  of  the  town  of  Cookeville  that  authorized  it 
to  levy  taxes,  limits  the  amount  of  taxes  to  be  levied  by 
it  for  one  year  to  one  dollar  upon  every  one  hundred  dol- 
lars worth  of  taxable  property  within  the  corporate  limits 
of  said  town,  and  it  is  then  stated  that  it  has,  for  the  last 
two  or  three  years,  assessed  and  levied  taxes  upon  the 
property  within  the  corporate  limits  to  the  full  amount 
authorized  by  the  Legislature  of  the  State  in  the  charter 
granted  it,  and  for  these  reasons  it  insists  that  it  cannot 
be  required  to  assess  and  levy  a  tax  in  excess  of  the  amount 
allowed  it  in  its  charter. 

Upon  filing  this  answer,  the  relators  moved  for  a 
peremptory  writ  of  mandamus,  notwithstanding  the  aver- 
ments of  said  answer.  The  Circuit  Judge,  after  hearing 
said  motion,  sustained  it,  upon  the  ground  that  the  answer 
was  insufficient,  and,  thereupon,  a  judgment  was  entered 
in  favor  of  relators  against  the  defendant  corporation  for 
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$579.56,  with  interest,  and  the  derk  of  the  Court  was 
ordered  to  issue  a  peremptory  writ  of  mandamus  as  prayed 
for  in  the  petition,  compelling  the  Mayor  and  Aldermen 
of  the  town  of  Cookeville  to  levy  a  special  tax,  sufficient 
to  pay  off  in  full  this  judgment,  together  with  all  the 
costs  of  the  cause.  The  Mayor  and  Aldermen  appealed 
from  this  order  or  judgment  of  the  Circuit  Court,  and 
have  assigned  errors  to  the  action  of  the  Court  in  ordering 
the  peremptory  writ  of  mandamus  to  issue,  notwithstand- 
ing its  answer  to  the  petition. 

A  number  of  errors  have  been  assigned,  but  each  of 
them  raise  substantially  the  same  question,  which  is, 
whether  or  not  the  Mayor  and  Aldermen  of  the  town  of 
Cookeville  can  be  compelled  by  mandamus  proceedings  to 
levy  and  collect  a  special  tax  with  which  to  pay  the  judg- 
ment of  relators  when  its  charter  limits  the  rate  of  taxa- 
tion for  all  purposes  at  one  dollar  on  each  one  hundred 
dollars  worth  of  taxable  property  within  the  corporate 
limits. 

It  is  clear  that  the  trial  Judge  was  in  error  in  rendering 
a  judgment  in  favor  of  the  plaintiffs  against  the  defen- 
dant for  the  amount  stated.  It  does  not  appear,  either,  in 
the  petition  or  in  defendant's  answer  thereto,  for  what 
purpose  this  judgment  or  debt  was  created,  that  is,  it  is 
not  shown  whether  it  is  a  debt  contracted  by  the  city  au- 
thorities or  is  based  on  a  liability  for  a  tort.  It  simply 
appears  that  a  warrant  had  been  issued  by  the  corporate 
authorities  to  the  relators  on  the  8th  of  September,  1910, 

due  and  payable  twenty-four  months  after  date  for  $ . 

It  next  appears  that,  on  the  13th  of  April,  1914,  the  re- 
lators obtained  a  judgment  on  this  warrant  against  the 
defendant  corporation  for  $479.55,  and  that  an  execu- 
tion had  been  issued  on  this  judgment  and  returned  by  a 
constable  of  Putnam  Countv,  not  satisfied. 
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It  is  admitted  in  the  brief  of  learned  counsel  for  the 
city^  that  the  debt  on  which  the  judgment  is  based,  was 
created  for  a  corporate  purpose,  though  it  is  not  shown 
for  what  purpose  or  purposes  such  debt  was  created. 

The  town  of  Oookeville  was  incorporated  by  an  Act  of 
the  Legislature,  passed  April  8,  1903,  and  approved  April 
15,  1903,  as  appears  from  Chapter  542  of  the  Acts  of  the 
Legislature  of  that  year.  Under  Article  I,  Section  2  of  the 
charter,  the  Board  of  Mayor  and  Aldermen  is  given  the 
power  to  levy  and  collect  taxes  for  the  purpose  of  carrying 
the  necessary  measures  into  operation  for  the  benefit  of 
said  town.  Other  powers  are  granted  it  in  said  section 
of  the  charter,  such  as  "To  grade,  pave  and  keep  in  repair 
the  streets  and  alleys,  pass  all  necessary  laws  for  the 
same,"  and  other  special  powers  are  therein  conferred 
upon  the  municipality. 

Section  2,  of  Article  7,  of  the  charter  of  Cookeville  is 
in  the  following  language : 

''fie  it  further  enacted^  That  in  making  the  tax  levy, 
said  Board  of  Mayor  and  Aldermen  shall  not  fix  the  total 
levy  for  all  purposes  for  any  year  at  a  higher  rate  than 
one  dollar  on  the  one  hundred  dollars  of  the  assessed  value 
of  the  property,  which  shall  include  both  corporation  and 
school  tax  as  hereinafter  provided." 

Under  Section  4,  of  Article  7,  it  is  provided  that  those 
living  within  the  corporate  limits  of  the  town  and  were 
subject  to  a  road  duty  on  the  public  roads  of  Putnam 
County,  should  pay  a  special  road  tax  for  the  purpose  of 
keeping  up  the  streets  of  said  corporation,  to  be  fixed  by 
the  Board  of  Mayor  and  Aldermen,  and  not  to  exceed 
three  dollars  per  year.  It  is  also  provided  in  said  section, 
"That  all  persons  who  live  within  said  corporation  who 
are  subject  to  a  poll  tax,  shall  pay  the  sum  of  one  dollar 
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as  poll  tax,  which  shall  go  to  the  benefit  of  the  public 
schools  within  said  corporation." 

Under  Section  2,  of  Article  9,  the  Board  of  Mayor  and 
Aldermen  is  authorized  "to  levy  and  collect  a  special  tax 
for  school,  .  .  .  which  shall  not  exceed  fifty  cents 
on  the  one  hundred  dollars'  worth  of  taxable  property,  as 
hereinbefore  provided." 

Under  Article  11.,  provisions  are  made  for  the  issuance 
of  coupon  bonds  not  exceeding  $25,000.00,  for  the  purpose 
of  establishing  waterworks  and  electric  light  plant,  and 
for  building  or  paving  streets,  sidewalks  or  sewers,  and 
for  the  purpose  of  buying  machinery  and  material  for  the 
above  purposes,  or  any  or  all  of  them.  Under  Section  4, 
of  Article  11,  the  Mayor  and  Aldermen  are  given  au- 
thority to  levy  a  "special  tax  to  be  designated  the  sinking 
fimd  tax,  to  be  collected  annually,  and  to  be  used  exclu- 
sively for  the  purposes  levied."  No  authority  is  given  in 
the  charter  to  the  Board  of  Mayor  and  Aldemen  to  levy  a 
special  tax  for  the  purpose  of  paying  the  interest  on  the 
bonds  authorized  to  be  issued  under  Article  11. 

It  thus  appears  that  the  corporation  has  the  general 
power  conferred  upon  all  municipalities  in  this  State,  to 
levy  and  collect  taxes  for  corporation  purposes.  In  addi- 
tion to  this  general  power,  it  is  granted  authority  to  levy 
a  road  tax  on  each  individual  living  within  the  corporate 
limits  of  the  town  and  subject  to  road  duty  on  the  public 
roads  of  Putnam  County,  which  tax  is  not  to  exceed  three 
dollars  per  year.  It  also  has  the  power  to  levy  and  collect 
one  dollar  as  a  poll  tax  from  all  persons  living  within  the 
corporation  who  are  subject  to  the  payment  of  such  tax. 
The  next  special  authority  granted  is  the  power  to  levy 
a  special  tax  for  school  purposes,  not  to  exceed  fifty  cents, 
and  then  finally  it  is  given  authority  to  levy  a  special  tax 


STATE  OF  TENNESSEE.  79 

Walker  v.  Town  of  Cookeville. 

to  be  designated  as  the  sinking  fund  tax.    This  latter  tax 
does  not  seem  to  be  limited  as  to  the  rate  of  taxation. 

It  is  insisted  by  counsel  for  the  city  of  Cookeville,  that 
it  is  powerless  to  levy  and  collect  a  greater  rate  of  tax 
than  one  dollar  on  the  one  hundred  dollars'  worth  of  tax- 
able property,  including  the  school  tax  provided  for,  which 
is  not  to  exceed  fifty  cents  on  the  hundred  dollars'  worth 
of  taxable  property;  and  having  levied  this  one  dollar, 
it  has  no  right  under  its  charter  or  the  general  laws  of  the 
State,  to  levy  any  further  or  additional  tax  than  what  it 
has  already  levied  under  the  provisions  of  its  charter. 
The  charter  having  said  the  Mayor  and  Aldermen  shall 
not  fix  the  total  levy  for  all  purposes  for  any  year  at  a 
higher  rate  than  one  dollar,  it  is  insisted  that  when  the 
Board  has  exercised  this  power,  it  has  exhausted  all  the 
power  it  has,  and  cannot  be  forced  to  levy  a  special  tax  to 
pay  the  judgment  of  relators,  when  to  do  so  would  require 
a  greater  rate  of  taxation  for  the  year  than  one  dollar  on 
the  one  hundred  dollars'  worth  of  taxable  property  within 
the  corporate  limits;  and  this  is  the  legal  question  now 
before  us  for  determination. 

It  has  long  been  settled  by  many  adjudications,  that 
the  power  of  taxation  is  a  sovereign  power,  and  belongs 
alone  to  the  Legislative  Department  of  the  Government. 
When  the  States  exercise  the  power  of  taxation,  they  are 
then  exercising  the  power  of  sovereignty.  Municipal  cor- 
porations have  no  inherent  power  to  levy  taxes,  and  have 
only  such  power  as  is  conferred  upon  them  by  constitu- 
tional, statutory  or  charter  provisions.  It  has  often  been 
adjudged  that  the  power  to  tax  need  not  be  expressly  con- 
ferred on  municipalities,  but  may  be  implied  from  the 
grant  of  other  powers.  If  there  is  no  constitutional  pro- 
vision to  the  contrary,  the  Legislature  has  the  power  to 
delegate  to  the  Board  of  Mayor  and  Aldermen  of  the  cor- 
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poration,  the  authority  to  levy  taxes  for  local  purposes 
within  its  corporate  limits.  Having  the  power  to  levy 
taxes  themselves,  the  State  may  delegate  a  portion  of  its 
power  to  municipalities,  which  are  arms  of  the  govern- 
ment, to  tax  property  within  its  corporate  limits  to  be 
used  for  local  purposes  therein.  28  Vol.  Qyc,  pp.  1658- 
1959;  4  Dillon  on  Municipaal  Corporations,  Sections 
1377-1878 ;  2  Lea,  443-445. 

In  Cyc,  Vol.  28,  p.  1661,  it  is  said:  "Statutes  confer- 
ring upon  municipal  corporations  authority  to  impose  taxes 
must  be  strictly  construed.  If  the  authority  ...  to 
levy  and  collect  a  tax  is  doubtfid,  the  doubt  must  always 
be  resolved  against  the  tax,"  citing  a  number  of  authori- 
ties in  support  of  the  text 

That  the  power  to  levy  a  tax  by  a  municipal  corpora- 
tion may  be  implied,  though  not  expressly  given,  seems 
to  be  well  settled.  In  28  Cyc,  p.  672,  it  is  said:  "The 
Legislature  may  by  implication,  grant  a  municipal  corpo- 
ration the  power  to  levy  taxes  to  pay  municipal  debts, 
unless  there  is  some  provision  in  the  Constitution  requir- 
ing such  grant  of  power  to  be  in  express  terms."  The 
instances  where  such  implied  power  exists,  is  where  the 
charter  of  the  corporation  grants  it  the  power  to  create  a 
debt  for  some  specified  object,  or  to  issue  bonds  to  pay 
certain  indebtedness,  or  to  carry  out  some  corporate  pur- 
pose. In  such  cases,  where  the  charter  makes  no  special 
provision  for  the  payment  of  the  debt  or  bonds,  the  mu- 
nicipal authorities  are  necessarily  clothed  with  the  implied 
power  to  levy  a  sufficient  tax  to  discharge  such  a  debt. 

In  the  case  of  the  Mayor  and  Aldermen  of  Bristol  v. 
Dixon  J  reported  in  55  Tenn.,  864,  the  Supreme  Court  of 
this  State,  speaking  through  Chief  Justice  Nicholson,  held 
that,  where  a  power  was  granted  in  the  charter  of  a  corpo- 
ration to  create  a  debt  for  certain  corporate  purposes,  the 
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power  to  levy  a  special  tax  to  pay  such  debt  was  neces- 
sarily implied. 

In  the  State  v.  Mayor  and  Aldermen  of  Bristol,  109 
Tenn.,  324,  the  Court  again  said :  ^^We  think  it  is  a  sound 
principle  of  law  that,  where  an  Act  of  the  Legislature 
confers  upon  a  municipal  corporation  power  to  issue  bonds, 
it  impliedly  authorizes  the  levy  of  sufficient  taxes  to  meet 
the  debt,  unless  the  Constitution  of  the  State  prohibits 
such  implied  power,  or  the  statute  authorizing  the  debt, 
or  some  general  Act,  contains  some  provisions  which  rebut 
such  implication." 

But  does  this  petition  make  a  case  for  the  exercise  of 
implied  power  to  levy  a  special  tax?  Or  is  it  shown  in 
the  petition  that  the  debt  mentioned  therein,  or  the  judg- 
ment rendered  thereon,  was  created  in  the  exercise  of  some 
special  power  conferred  upon  the  corporate  authorities  of 
Cookeville?  As  we  have  said,  the  only  way  we  have  to 
learn  whether  this  debt  was  created  for  a  corporate  pur- 
pose of  not,  is  from  the  concession  of  learned  counsel  for 
the  corporation  in  his  brief.  The  debt  may  have  been 
created  or  due  for  the  ordinary  and  usual  expenses  inci- 
dent to  the  exercise  of  the  usual  powers  conferred  upon 
corporations.  It  is  not  shown  that  it  was  created  by  con- 
tract made  for  the  grading,  paving  or  keeping  in  repair 
the  streets  of  the  town,  or  in  opening  and  locating  the 
same.  It  does  not  appear  that  this  particular  debt  was 
incurred  in  the  establishment  of  waterworks,  or  the  build- 
ing of  sewers  in  said  city  limits.  All  we  know  about  it  is 
that  it  was  created  for  a  corporate  purpose.  It  may  be  a 
debt  due  the  Marshall  of  the  town  as  a  part  of  his  salary, 
or  a  debt  created  for  the  per  diem  due  to  the  Mayor  and 
Aldermen  of  the  city. 

In  the  case  of  Mayor  and  Aldermen  v.  Dixon,  supra,  it 
appears  from  the  opinion  of  the  Court,  that  the  debt  of 
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the  town  for  the  payment  of  which  the  special  tax  was 
sought  to  be  levied,  was  created  and  incurred  in  the  im- 
provement and  repair  of  the  streets,  the  city  charter  hav- 
ing granted  them  the  power  to  improve  and  repair  the 
streets.  Mr.  Justice  Nicholson  held,  in  that  case,  that 
the  grant  of  the  power  to  improve  and  repair  the  streets 
carried  with  it  the  implied  power  to  levy  a  special  tax  to 
pay  whatever  debts  were  created  in  the  exercise  of  such 
power.  He  says :  "To  satisfy  the  debt  so  contracted,  they 
have  ample  power  to  levy  and  collect  the  necessary  amount 
of  taxes.  The  taxes  so  levied  and  collected  require  no 
express  power,  nor  are  they  such  special  taxes  as  are  sub- 
ject to  legislative  restriction." 

It  would  seem  from  the  opinion  in  Mayor  and  Aldermen 
V.  Dixon,  that  the  town  of  Bristol  was  organized  under 
the  general  incorporation  laws  as  they  are  found  in  Sec- 
tions 1359  et  sequi  of  the  Code  of  1868.  In  Section  1360 
of  that  Code,  the  power  of  corporations  organized  there- 
under, in  taxing  polls  and  property  could  not  exceed  the 
rate  levied  by  the  State  at  that  time.  The  charter  of 
Cookeville,  however,  was  expressly  granted  by  an  Act  of 
the  Legislature,  as  we  have  heretofore  stated,  and  in  this 
charter  the  rate  of  taxation  is  expressly  limited.  "For 
all  purposes  for  any  year,  to  one  dollar  on  the  one  hundred 
dollars'  of  the  assessed  value  of  property  within  the  city 
limits."  This  charter  has  a  grant  of  power  to  the  corpo- 
rate body  to  levy  a  special  tax  for  school  purposes,  and  also 
a  special  tax  to  create  a  fund  with  which  to  pay  certain 
bonded  indebtedness  therein  authorized;  but  the  Legisla- 
ture delegated  to  the  Board  of  Mayor  and  Aldermen  of 
Cookeville  only  the  power  to  levy  a  tax  of  one  dollar  on 
the  one  hundred  dollars  of  the  assessed  value  of  the  prop- 
erty, and  expressly  said  the  total  levy  for  all  purposes  shall 
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not  exceed  that  rate.  Is  this  not  an  express  inhibition  on 
the  Board  to  go  beyond  one  dollar  for  any  one  year  ? 

In  28  Volume  of  Cyc.,  p.  668,  it  is  said:  "The  general 
rule  is,  that  taxes  cannot  be  imposed  for  special  purposes, 
as  distinguished  from  general  municipal  purposes,  except 
where  power  to  impose  such  taies  is  delegated  either  ex- 
pressly or  by  necessary  implication,"  Under  a  delegated 
authority  a  municipality  may  levy  a  tax  for  a  public  im- 
provement, and  where  a  street  improvement  inures  to  the 
benefit  of  all  the  taxpayers,  its  cost  may  be  taxed  as  a 
common  charge  against  all  of  them ;  but  as  we  have  said, 
it  does  not  appear  from  this  record  for  what  purposes  this 
debt  was  created. 

In  the  4:th  Vol.  of  6th  Ed.  of  Dillon^s  work  on  Municipal 
Corporations,  that  learned  author  says :  "It  is  not  unusual 
in  the  organic  acts  of  municipalities  for  the  protection  of 
the  citizens,  to  limit  the  rate  of  taxation  or  the  amount 
of  taxes  that  may  be  raised  during  any  one  year;  and 
where  the  power  is  thus  limited,  it  is  not  ordinarily  en- 
larged by  implication  by  other  provisions  of  the  charter, 
general  in  their  nature,  conferring  the  power  to  make 
contracts  and  to  incur  liabilities,  or  even  giving  authority 
to  make  improvements,  or  to  erect  usual  or  ordinary  build- 
ings," and  for  this  statement  of  the  rule,  quite  an  array 
of  authorities  are  cited  by  the  learned  author. 

In  the  present  case  the  organic  act  of  the  charter  of  the 
town  of  CookeviUe  limits  the  rate  of  taxation  or  the 
amount  of  taxes  that  may  be  raised,  during  any  one  year, 
and,  according  to  Dillon,  this  limitation  is  not  enlarged 
by  implication  by  any  other  provisions  of  the  charter, 
general  in  their  nature. 

In  Section  1508  of  the  4th  Volume  of  this  work  it  is 
again  said:  'Where  a  bonded  debt  is  authorized,  and  the 
power  of  taxation  for  its  payment  is  limited  by  the  en- 
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abling  act  itself,  or  by  the  general  statutes  in  force  at  the 
time,  to  the  special  tax  designated  in  the  act,  there  is  a 
want  of  power  to  levy  any  greater  tax  than  the  one  thus 
specially  provided  and  limited." 

It  appears  from  the  case  of  Carroll  County  v.  United 
States,  in  18  Wall,  XJ.  S.  E.,  71,  that  this  question  was 
before  the  Supreme  Court  of  the  United  States,  and  it 
was  there  held  that  where  counties  were  limited  in  their 
power  of  taxation  to  a  rate  not  more  than  four  mills  on 
the  dollar,  such  counties  could  not  be  compelled  by  man- 
damus to  levy  a  special  tax  in  excess  of  the  four  mills  to 
pay  a  judgment  obtained  on  one  of  the  warrants  issued 
by  the  proper  county  authorities,  and  this  case  is  cited  by 
Mr.  Dillon  in  Section  1525  of  the  4th  Volume  of  his  work 
on  Corporations. 

Inasmuch  as  the  charter  of  the  town  of  Cookeville  ex- 
pressly limits  the  rate  of  taxation  for  all  purposes,  includ- 
ing the  fifty  cents  rate  for  school  purposes,  to  one  dollar  on 
the  one  hundred  dollars  of  taxable  property  in  the  city, 
we  have  reached  the  conclusion  that  the  Board  of  Mayor 
and  Aldermen  of  Cookeville  has  no  power  to  exceed  the 
rate  fixed  in  the  charter,  and  that,  therefore,  the  Courts 
would  have  no  authority  by  mandamus  preoeedings  to  com- 
pel such  Board  to  levy  a  special  tax  in  excess  of  the  charter 
rate,  and,  therefore,  that  the  judgment  and  order  of  the 
Circuit  Court  ordering  and  directing  the  Board  of  Mayor 
and  Aldermen  to  levy  and  collect  a  special  tax  to  be  used 
in  paying  the  judgment  of  the  relators,  was  error,  and 
must  be  reversed,  set  aside  and  annulled.  But  while  we 
have  reached  this  conclusion,  we  feel  that  relators  are  not 
entirely  without  a  remedy.  They  have  what  is  admittedly 
a  just  debt  against  the  town  of  Cookeville,  and  it  should 
be  paid,  and  the  only  excuse  offered  for  not  paying  it  is 
that  the  town  is  limited  in  its  power  of  taxation.    While 
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the  answer  states  that  the  Board  has^  for  two  or  three 
years  preceding  the  date  of  the  filing  of  the  petition, 
assessed  and  levied  taxes  upon  the  property  within  the 
corporation  of  Oookeville  to  the  full  amount  authorized 
by  the  Legislature  of  this  State ;  yet  the  answer  does  not 
show  any  reason  why  some  of  the  funds  collected  from 
such  tax  have  not  been  used  in  the  payment  of  this  judg- 
ment. No  excuse  is  offered,  nor  any  explanation  ten- 
dered, as  to  why  a  portion  of  the  revenues  of  the  corpora- 
tion have  not  been  used  and  applied  in  the  discharge  of 
this  just  debt.  It  was  created  on  the  8th  of  September, 
1910,  and  a  warrant  issued  to  cover  it  was  made  payable 
twenty-four  months  after  that  date,  thus  giving  the  city 
authorities  two  years'  time  in  which  to  raise  the  money 
by  lawful  taxation  with  which  to  pay  the  warrant.  This 
petition  was  filed  the  12th  of  November,  1914,  more  than 
four  years  after  the  warrant  issued  to  relators  covering 
this  debt  was  dated.  It  is  manifest  that  the  debt  was 
created  some  time  prior  to  the  issuance  of  the  warrant, 
and  in  all  these  four  or  more  years  the  Board  of  Mayor 
and  Aldermen  of  CookeviUe  have  taken  no  steps  whatever 
to  pay  this  just  debt.  It  is  not  even  stated  in  the  answer 
what  disposition  has  been  made  during  that  time  of  the 
revenues  collected,  whether  applied  to  the  proper  discharge 
of  current  expenses  or  whether  misapplied. 

For  these  reasons  we  have  reached  the  conclusion  that 
relators  are  entitled  to  a  peremptory  writ  of  mandamus, 
as  prayed  in  their  petition,  requiring  the  defendant,  the 
Mayor  and  Aldermen  of  the  town  of  CookeviUe,  to  pay 
off  within  a  reasonable  time,  after  such  mandamus  is 
served  upon  them,  the  judgment  of  relators  and  all  in- 
terest accruing  thereon.  Such  peremptory  writ  of  man- 
damus will  likewise  order  and  command  the  defendant, 
the  Mayor  and  Aldermen  of  the  town  of  CookeviUe,  to  set 
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apart  a  sufficient  amount  of  its  fund  or  revenue  derived 
from  legal  taxation,  with  which  to  pay  the  judgment  of 
relators  and  the  interest  thereon,  and  that  such  fund  so 
set  apart  shall  be  used  exclusively  in  paying  the  judgment 
and  interest  thereon  until  it  is  fully  discharged. 

This  case  will  be  remanded  to  the  Circuit  Court  of 
Putnam  County  for  the  issuance  of  such  peremptory  writ 
of  mandamus,  and  to  see  that  the  defendants,  the  Board 
of  Mayor  and  Aldermen  of  Cookeville,  as  promptly  and 
speedily  comply  with  it  as  the  revenue  collected  by  the 
city  authorities  will  permit  it  to  so  do. 

In  order  that  there  be  no  misunderstanding,  let  the 
peremptory  writ  command  the  defendant  to  set  apart  for 
payment  of  this  judgment,  the  first  revenues  realized  and 
collected  by  it  from  lawful  taxation,  after  the  writ  is 
served  upon  the  proper  oflScers  of  the  town. 

The  costs  of  the  lower  Court  will  be  paid  as  adjudged 
by  that  Court.  The  cost  of  this  appeal  will  be  paid  as 
follows:  One-fourth  by  the  relators  and  three-fourths  of 
it  by  the  Board  of  Mayor  and  Aldermen  of  the  town  of 
Cookeville. 
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Gbocers  &  M:ebchant8'  Bureau  v.  W.  E.  Gray. 


1.  PRAcnoB  OF  Law.     Unlicensed  party.    Corporation  retaining 

lawyer  to  represent  it. 

No  individual,  corporation,  bureau  or  partnership,  composed  of 
individuals  who  are  not  licensed  to  practice  law,  may  in  this 
State  perform  any  of  the  functions  of  a  lawyer  and  collect 
fees  therefor. 

2.  Same.    Employment  of  an  attorney  J>y  layman. 

No  such  person  or  persons  may  lawfully  engage  the  services 
of  a  licensed  attorney  to  represent  their  clients  and  thus 
evade  the  laws  with  respect  to  admission  to  the  bar. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.    Thos.  E.  Matthews,  Judge. 

W.  D.  Covington  for  Plaintiff  in  Error. 

Norman  Farrell,  Jr.,  for  Defendant  in  Error. 

Mr.  Justice  Hall,  delivered  the  opinion  of  the  Court. 

This  action  originated  before  a  Justice  of  the  Peace  of 
Davidson  County,  and  was  brought  by  the  Grocers  &  Mer- 
chants' Bureau  of  Nashville  against  the  defendant  in  error 
to  collect  the  sum  of  $10.00,  growing  out  of  a  certain  writ- 
ten contract  filed  as  Exhibit  "A"  to  the  agreed  statement 
of  facts  entered  into  between  the  parties,  and  upon  which 
the  case  was  tried  in  the  Court  below,  and  which  is  made 
a  part  of  the  record  upon  this  appeal.     Said  written  con- 
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tract  was  entered  into  on  June  25,  1914,  between  the  plain- 
tiff in  error  and  the  defendant  in  error.  Dr.  W.  E.  Gray, 
who  is  a  colored  physician  residing  in  Uie  City  of  Nash- 
ville, Tennessee. 

The  defendant  in  error  defended  the  suit  upon  the 
ground  that  said  contract  was  contrary  to  the  public  policy 
of  the  State,  and  was,  therefore,  illegal  and  void. 

A  trial  of  the  case  in  the  Court  below  before  the  Hon. 
J.  B.  Daniel,  Special  Judge,  without  the  intervention  of  a 
jury,  resulted  in  a  dismissal  of  plaintiff  in  error's  suit, 
and  it  was  taxed  with  the  costs  thereof.  From  this  judg- 
ment it  appealed  to  this  Court,  after  its  motion  for  a  new 
trial  had  been  overruled,  and  errors  have  been  duly  as- 
signed. 

The  plaintiff  in  error  is  a  collection  agency  incorporated 
under  chapter  58  of  the  Acts  of  1901,  providing  for  the 
organization  of  corporations  for  the  pui^ose  of  conduct- 
ing commercial,  mercantile  and  protective  agencies  for  the 
collection  of  debts.  And  for  the  purposes  usual  and  ap- 
propriate to  the  business  of  such  agencies. 

The  contract  solicited  by  the  plaintiff  in  error  and  en- 
tered into  with  the  defendant  in  error  on  June  25,  1914, 
provides  that  in  consideration  of  $10.00,  to  be  paid  month- 
ly thereafter  at  the  rate  of  eighty  cents  per  month  by  the 
defendant  in  error,  the  plaintiff  in  error  will  furnish  ''the 
following  improved  and  strictly  up  to  date  service:  (1) 
Rating  book,  (2)  supplements,  (3)  standing  of  newcom- 
ers, (4)  special  reports  in  Xashville,  (5)  special  reports 
in  Tennessee,  (6)  list  of  bankrupts,  (7)  free  notary  work, 
(8)  free  legal  advice  regarding  commercial  matters,  (9) 
to  keep  office  open  every  Saturday  evening  until  six 
o'clock." 

It  appears  from  the  agreed  statement  of  facts  that  said 
$10.00  were  never  paid,  and  were  due  under  the  terms  of 
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eaid  writteai  contract  at  the  time  the  present  action  was 
brought 

It  was  the  insistence  of  the  defendant  below  that  plain- 
tiff in  error  was  engaged  in  the  practice  of  law  and  con- 
tracted, among  other  things,  to  perform  the  services  of  an 
attorney  and  counsellor  at  law  for  the  defendant;  that  such 
a  contract  is  illegal  in  Tennessee,  except  whem  made  by  a 
duly  licensed  attorney ;  and  that  the  contract  being  illegal 
in  part  and  the  consideration  being  entire,  the  whole  con- 
tract was  vitiated.  It  was  further  insisted  that  the  con- 
tract was  also  void  upon  the  ground  that  it  was  solicited  by 
the  plaintiff  in  error. 

The  agreed  statement  of  facts  shows  that  plaintiff  in  error 
employs  a  reputable  and  competent  member  of  the  Nash- 
ville bar  to  give  its  clients .  the  legal  advice  which  it  con- 
tracts to  furnish  its  subscribers  or  patrons.  And  it  is  in- 
sisted by  counsel  for  plaintiff  in  error  that,  in  pursuing 
this  course,  it  was  not  in  any  sense  holding  itself  out  as 
an  attorney  or  counsellor  at  law,  nor  is  it  engaged  in  the 
practice  of  law,  but  only  hires  a  lawyer  to  give  its  clients 
legal  advice,  which,  it  is  insisted,  is  in  no  way  contrary 
to  public  policy.  It  is  conceded  by  counsel  for  plaintiff  in 
error  that  a  corporation  is  not  eligible  to  practice  law  in  this 
State. 

We  think  this  is  undoubtedly  true,  as  our  statutes  upon 
the  subject  only  apply  to  natural  persons  who  must  be 
twenty-one  years  of  age,  and  of  good  moral  character,  and 
shall  stand  the  examination  prescribed  by  the  State  Board 
of  Law  Examiners,  and  shall  have  been  duly  licensed  as 
required  by  chapter  247  of  the  Acts  of  1903,  and  Shan- 
non's Code,  section  5772. 

The  question  presented  upon  the  agreed  statement  of 
facts  is,  whether  the  services  undertaken  to  be  performed 
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by  the  plaintiff  in  error  under  the  eighth  item  of  said  con- 
tract constitutes  an  undertaking  to  practice  law  within  the 
meaning  of  our  statutes,  and  within  the  legal  significance 
of  that  term. 

In  the  matter  of  the  Co-operative  Law  Co.,  198  N.  Y., 
479,  19  Am.  &  Eng.  Ann.  Cas.,  879,  a  corporation  was 
chartered  "to  furnish  to  its  subscribers  legal  advice  and 
service ;  to  operate  in  connection  with  the  above  a  depart- 
ment of  law  and  collections  for  the  use  and  benefit  of  the 
subscribers  of  the  company  only." 

The  Bar  Association  of  the  City  of  New  York  inter- 
vened to  have  its  charter  vacated,  and  the  Court  of  Appeals, 
in  vacating  the  charter,  said: 

"The  practice  of  law  is  not  a  business  open  to  all,  but 
a  personal  right,  limited  to  a  few  persons  of  good  moral 
character,  with  special  qualifications  ascertained  and  certi- 
fied after  a  long  course  of  study,  both  general  and  profes- 
sional, and  a  thorough  examination  by  a  State  Board  ap- 
pointed for  that  purpose.  The  right  to  practice  law  is  in 
the  nature  of  a  franchise  from  the  State  conferred  only 
for  merit.  It  cannot  be  assigned  or  inherited,  but  must 
be  earned  by  hard  study  and  good  conduct  It  is  attested 
by  a  certificate  of  the  Supreme  Court  and  is  protected  by 
registration.  No  one  can  practice  law  unless  he  has  taken 
an  oath  of  office  and  has  become  an  officer  of  the  Court, 
subject  to  its  discipline,  liable  to  punishment  for  contempt 
in  violating  his  duties  as  such,  and  to  suspension  or  re- 
moval. It  is  not  a  lawful  business  except  for  members  of 
the  bar  who  have  complied  with  all  the  conditions  required 
by  statute  and  the  rules  of  the  Courts.  As  th^e  condi- 
tions cannot  be  performed  by  a  corporation,  it  follows  that 
the  practice  of  law  is  not  a  lawful  business  for  a  corpora- 
tion to  engage  in.     As  it  cannot  practice  law  directly,  it 
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cannot  indirectly  by  employing  competent  lawyers  to  prac- 
tice for  it,  as  that  would  be  an  evasion  which  the  law  will 
not  tolerate.  Qi^mdo  aiiquid  prohibehur  ex  direct,  pra- 
hibetur  et  per  obliquim,    Co.  Litt.,  SS^S." 

^^The  relation  of  attorney  and  client  is  that  of  master 
and  servant  in  a  limited  and  dignified  sense,  and  it  in- 
volves the  highest  trust  and  confidence.  It  cannot  be  dele- 
gated without  consent  and  it  cannot  exist  between  an  at- 
torney employed  by  a  corporation  to  practice  law  for  it, 
and  a  client  of  the  corporation,  for  he  would  be  subject  to 
the  directions  of  the  corporation  and  not  to  the  directions 
of  the  client.  There  would  be  neither  contract  nor  privity 
between  him  and  the  client,  and  he  would  not  owe  even  the 
duty  of  counsel  to  the  actual  litigant  The  corporation 
would  control  the  litigation,  the  money  earned  would  be- 
long to  the  corporation,  and  the  attorney  would  be  respon- 
sible to  the  corporation  only.  His  master  would  not  be 
the  client  but  the  corporation,  conducted  it  may  be  wholly 
by  layman  organized  simply  to  make  money  and  not  to 
aid  in  the  administration  of  justice  which  is  the  highesft 
function  of  an  attorney  and  counsellor  at  law.  The  cor- 
poration might  not  have  a  lawyer  among  its  stockholders, 
directors,  or  officers.  Its  members  might  be  without  char- 
acter, learning,  or  standing.  There  would  be  no  remedy 
by  attachment  or  disbarment  to  protect  the  public  from  im- 
position or  fraud,  no  stimulus  to  good  conduct  from  the 
traditions  of  an  ancient  and  honorable  profession,  and 
no  guide  except  the  sordid  purpose  to  earn  money  for  stock- 
holders. The  bar,  which  is  an  institution  of  the  highest 
usefulness  and  srtanding,  would  be  degraded  if  even  its 
humblest  member  became  subject  to  the  orders  of  a  money- 
making  corporation  engaged  not  in  conducting  litigation 
for  itself,  but  in  the  business  of  conducting  litigation  for 
others.  The  degradation  of  the  bar  is  an  injury  to  the 
State." 
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•^A  corporation  can  neither  practice  law  nor  hire  law- 
yers to  carry  on  the  business  of  practicing  law  for  it,  any 
more  than  it  can  practice  medicine  or  dentistry  by  hiring 
doctors  or  dentists  to  act  for  it." 

We  have  quoted  from  the  opinion  in  the  above  case  at 
length,  because  the  case  is  directly  in  point,  and  the  opin- 
ion sets  forth  some  most  wholesome  reasons  why  a  corpora- 
tion cannot  practice  law,  either  directly  or  indirectly,  all 
of  which  this  Court  heartily  approves. 

In  People  v.  John  H,  Woodbury  Dermatologicdl  Insti- 
tute, 129  N.  Y.,  454,  85  N.  E.,  697,  it  was  held  under 
the  New  York  statute  (Laws  of  1907,  chapter  344,  section 
15),  providing  that  "any  person  not  a  registered  physician 
who  shall  advertise  to  practice  medicine  shall  be  guilty  of 
a  misdemeanor,"  that  a  corporation  organized  under  an 
Act  authorizing  incorporation  for  manufacturing,  mining, 
or  chemical  purposes  might  be  convicted  for  advertising  to 
practice  medicine. 

In  State  Electro  Medical  Institute  v.  State,  74  !Neb.,  40, 
12  Am.  &  Eng.  Ann.  Cas.,  673,  it  was  held,  under  a  stat- 
ute of  the  State  of  ITebraska  requiring  a  license  for  the 
practice  of  medicine,  that  a  corporation  is  not  such  a  per- 
son as  can  obtain  a  statutory  license  to  practice  medicine 
in  said  State. 

In  Uaruaon  v.  Siegel-Cooper  Co,,  167  N.  Y.,  244,  52 
L.  R.  A.,  429,  it  was  held  that  a  corporation  could  not  en- 
gage in  and  advertise  that  it  was  practicing  dentistry. 

In  Re  Duncan,  reported  in  83  S.  C,  186, 18  Am.  &  Eng. 
Ann.  Cas.,  657,  it  was  held  that  any  advice  given  to  clients 
or  action  taken  for  them,  in  matters  connected  with  the  law 
is  practicing  law.    In  that  case  the  Court  said : 

"It  is  too  obvious  for  discussion  that  the  practice  of  law 
is  not  limited  to  the  conduct  of  cases  in  Courts.     Accord- 
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ing  to  the  generally  understood  definition  of  the  practice 
of  law  in  this  country,  it  embraces  the  preparation  of  plead- 
ings and  other  papers  incident  to  actions  and  special  pro- 
ceedings and  the  management  of  such  actions  and  proceed- 
ings on  behalf  of  clients  before  judges  and  Courts,  and  in 
addition  conveyancing,  the  preparation  of  legal  instruments 
of  all  kinds,  and  in  general  all  advice  to  clients  and  all  ac- 
tions taken  for  them  in  matters  connected  with  the  law.  An 
attorney  at  law  is  one  who  engages  in  any  of  these  branches 
of  the  practice  of  law.  The  following  is  the  concise  defi- 
nition given  by  the  Supreme  Court  of  the  United  States : 
'Persons  acting  professionally  in  legal  formalities,  negotia- 
tions, or  proceedings  by  the  warrant  or  authority  of  their 
clients  may  be  regarded  as  attorneys  at  law  within  the 
meaning  of  that  designation  as  employed  in  this  country.'  " 

Under  these  definitions  there  can  be  no  doubt  that  the 
giving  of  legal  advice  "regarding  commercial  matters"  is 
engaging  in  the  practice  of  law.  This  being  true,  we  are 
of  the  opinion  that  the  contract  solicited  and  entered  into 
by  the  plaintiff  in  error  with  the  defendant  in  error,  Dr. 
Gray,  is  iUegal  and  non-enforceable,  because  against  pub- 
lic policy. 

The  eighth  item  of  said  contract  obligated  the  plaintiff 
in  error  to  give  to  the  defendant  in  error  legal  advice  re- 
garding all  commercial  matters,  which  was  a  portion  of  the 
service  for  which  the  $10.00  were  to  be  paid.  The  fact 
that  plaintiff  in  error  employs  a  licensed  attorney  to  per- 
form such  service  for  it  cannot  make  the  contract  legal,  for 
the  reason,  that  if  it  cannot  practice  law  directly,  it  can- 
not do  so  indirectly  by  employing  a  licensed  attorney  to 
carry  on  the  business  of  practicing  law  for  it. 

It  results  that  we  find  no  error  in  the  judgment  of  the 
Court  below,  and  it  is  affirmed  with  costs. 
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Walter  H.  Anderson  v.  W.  M.  Featherly. 

Writ  of  certiorari  denied  by  Supreme  Court,  1915. 

1.  Libel.    AttomeyM,    Imputing  incapcicity. 

An  article  Imputing  Incapacity  or  Ignorance  to  a  practicing 
attorney  Is  actionable  per  ae. 

2.  Same. 

An  article  Is  none  the  less  libelous  as  Imputing  Incapacity  to  an 
attorney  notwithstanding  words  of  praise  or  commendation 
If  It  be  susceptible  to  the  meaning  In  the  worser  sense. 

3.  Same.    Article  of  dubious  meaning. 

If  an  Item  In  a  newspaper  be  susceptible  to  two  constructions, 
one  of  which  would  be  libelous,  It  Is  for  the  Jury  to  determine 
the  intention  of  the  publisher  and  the  sense  in  which  it  was 
received  by  the  readers. 

4.  Same.    Whole  to  be  submitted. 

The  publisher  as  well  as  the  plaintiff  has  a  right  to  a  submis- 
sion of  the  whole  of  the  article  to  the  Ck»urt  or  Jury  pending 
the  question  of  its  meaning. 

5.  Same.     Comment  upon  the  qualifications  of  a  candidate. 

Notwithstanding  the  right  of  the  electorate  to  examine  and  com- 
ment upon  the  fitness  of  a  candidate  for  public  office,  no  one 
is  excused  from  perpetrating  in  this  guise  a  falsehood. 

6.  Same.    Pleading.    Demurrer, 

A  publisher  who  relies  upon  demurrer  to  a  declaration  in  libel 
cannot  excuse  himself  upon  the  ground  that  plaintiff  was 
candidate  unless  the  article  or  the  declaration  reveals  his 
candidacy. 


From  Roane  County. 

Appeal  in  error  from    the    Circuit    Court    of    Eoane 
County.    Sam  C.  Brown,  Judge. 
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Wright  &  Jones^  Cassell  &  Haebis  and  Walter  H. 
Anderson  for  Plaintiff  in  Error. 

H.  M.  Carr  for  Defendant  in  Error. 

Mr.  Justice  Hiqgins  delivered  the  opinion  of  the 
Court 

We  shall  call  the  parties  plaintiff  and  defendant,  just 
as  they  appeared  in  the  lower  Court  This  is  a  suit  by 
plaintiff  to  recover  damages  of  the  defendant  for  publish- 
ing in  his  newspaper  an  alleged  libelous  article  imputing 
ignorance,  incapacity  and  unfitness  for  the  practice  of  the 
profession  of  the  law.  There  are  two  counts  in  the  declara- 
tion. The  learned  Circuit  Judge  sustained  a  demurrer  to 
the  two  counts  and  dismissed  the  suit.  Plaintiff  excepted 
and  perfected  his  appeal,  and  is  here  by  appropriate  as- 
signment insisting  that  the  Court  was  in  error  in  sustain- 
ing the  demurrer.  We  pause  at  this  point  to  state  that 
the  Court  was  eminently  correct  in  sustaining  the  demur- 
rer, insofar  as  it  challenged  the  second  count 

It  was  charged  in  the  first  count  in  substance  that  the 
plaintiff  had  been  regularly  examined,  licensed  and  ad- 
mitted to  the  practice  of  law  in  Tennessee,  and  was  at  the 
time  of  the  publication  of  the  article  in  question  actively 
engaged  in  the  pursuit  of  his  profession  as  his  only  voca- 
tion; that  the  defendant  was  the  owner  and  publisher  of 
a  newspaper  in  the  town  of  Harriman  and  that  this  news- 
paper had  a  wide  circulation ;  and  that  the  defendant,  the 
said  publisher,  intending  to  injure  and  defame  plaintiff 
and  damage  him  in  his  profession,  did  publish  in  said 
newspaper  of  and  concerning  plaintiff  the  article  which  is 
herein  below  copied : 
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QUiESTION   OF   OlTY   JUDGE. 

^*We  publish  in  this  issue  a  letter  from  Representative 
W.  H.  Anderson,  complaining  because  the  News  of  last 
week  saw  fit  to  allege  that  his  action  in  introducing  a  bill 
in  the  L^islature  to  abolish  the  office  of  City  Recorder 
of  Harriman  and  in  its  place  constitute  the  office  of  City 
Judge,  was  done  for  the  purpose  of  Mr.  Anderson  getting 
even  with  Recorder  Browder,  by  legislating  him  out  of 
office  because  Browder  saw  fit  last  fall  to  become  a  candi- 
date for  Representative  against  Anderson  or  for  some  other 
reason.  Mr.  Browder  stated  to  the  Record  last  week  that 
Mr.  Anderson's  purpose  in  changing  the  office  was  to  leg- 
islate him  out  of  the  office  of  Recorder.  Mr.  Anderson  is 
eccentric  and  might,  on  the  spur  of  the  moment,  do  almost 
any  kind  of  a  freak  trick,  but  if  this  measure  was  intro- 
duced for  the  purpose  claimed  by  Mr.  Anderson's  own 
paper  of  the  News,  of  getting  even  on  Browder,  Mr.  Ander- 
son will  think  better  of  the  matter  and  recall  the  measure. 
He  is  not  the  kind  of  fellow  to  let  a  little  bad  feeling  settle 
down  for  a  long  time.  Mr.  Anderson  states  that  he  does 
not  know  at  this  time  who  the  editor  of  the  News  is,  as  he 
has  not  been  informed  who  took  his  place  in  that  position 
when  he  resigned  a  month  ago.  If  Mr.  Anderson  will  write 
to  or  make  inquiry  of  S.  K.  Emory,  he  may  be  able  to  learn 
who  is  drawing  the  salary  of  this  work.  Mr.  Anderson 
states  that  his  measure  calls  for  a  lawyer  to  fill  the  place 
of  City  Judge.  He  goes  on  to  state  that  the  holding  of  a 
diploma  as  a  lawyer  is  necessary  for  a  man  to  be  elected 
to  the  office.  Not  all  men  who  hold  such  documents  are 
lawyers,  while  there  are  men  agone  them  who  never  saw 
the  inside  of  a  law  book  who  are  better  qualified  to  perform 
the  duties  of  the  office  of  City  Judge  of  Harriman  than 
a  good  many  who  hold  the  sheep  skins.     The  holding  of 
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the  sheep  skin  by  a  man  supposed  to  be  qualified  for  the 
Blackatone  performance  does  not  always  of  prime  neces- 
sity make  such  a  man  versed  in  the  mysteries  of  law.  If 
there  is  any  doubt  by  Mr.  Anderson  on  this  point,  let  him 
turn  towards  his  mirror.  We  have  no  reason  to  question 
the  merits  or  demerits  of  the  bill  which  Mr.  Anderson  has 
introduced  in  the  Legislature,  because  we  know  nothing 
about  what  it  provides  for.  Mr.  Anderson  in  his  letter  at- 
tempts to  tell  what  its  purposes  are,  but  fell  down  and  for 
some  reason  did  not  reach  what  he  started  to  tell.  We  have 
as  yet  to  learn  of  any  demand  for  a  change  in  the  office. 
If  there  is  any,  then  the  provisions  of  the  measure  should 
be  understood  by  the  people  of  Harriman.  Before  the 
pre»  News  item  of  the  introduction  of  the  measure  by  Mr. 
Anderson,  the  writer  had  never  heard  of  any  contemplated 
change  in  the  office  of  Recorder.  Neither  has  he  been  able 
to  learn  of  any  one  who  had  any  previous  knowledge  of 
the  proposed  change.  It  is  well  to  go  slow  and  not  attempt 
to  lumber  up  the  charter  of  Harriman  with  amendments 
without  the  people  of  Harriman  being  firsjt  aware  of  the 
provisions  of  such  amendments.  Mr.  Anderson  was  elected 
solely  by  the  vote  of  the  people  of  Harriman.  He  would 
have  been  defeated  had  Harriman  not  given  him  an  ex- 
ceedingly unnatural  large  majority.  He  should  at  least 
consult  his  constituents.  He  should  not  let  it  be  said  with 
any  degree  of  assurance  tiiat  such  a  statement  would  be 
believed  or  was  based  upon  any  foundation  of  fact.  That 
his  action  was  for  the  purpose  of  gratifying  some  ulterior 
motive  on  his  part,  in  which  the  people  of  Harriman  are 
not  in  the  least  interested." 

It  will  be  noted  that  the  plaintiff  did  not  aver  any  special 
damages.  It  will  also  be  observed  that  the  publisher  of  the 
article  did  not  impute  any  crime,  and  also  that  he  stated 
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very  few  facts,  and  that  he  indulged  in  a  latitude  of  criti- 
cism and  expression  of  opinion.  The  article  is  peculiar  in 
that  it  contains  much  that  is  legitimate  and  permissible 
and  some  matter  that  is  commendatory.  But  men  have 
been  damned  by  too  much  as  well  as  by  faint  praise.  That 
which  concerns  us  is  to  ascertain  whether  the  item  when 
taken  as  a  whole  contains  language  which  is  libelous  per  se. 
N^or  are  we  at  the  present  greatly  concerned  with  the  exact 
meaning  of  the  words.  A  declaration  is  good  upon  demur- 
rer if  the  article  upon  which  it  is  founded  is  reasonably 
susceptible  to  two  or  more  constructions,  one  of  which  is 
libelous.  Hayes  v.  Hayes,  1  Hump.,  402.  And  in  such 
case  it  is  for  the  jury  to  ascertain  the  intention  of  the  pub- 
lisher and  the  meaning  attributed  by  the  readers. 

The  position  of  able  counsel  for  defendant  is  that  this 
article  as  a  whole  does  not  contain  anything  libelous,  or 
that  if  it  does,  the  matter  is  privileged  upon  the  theory  that 
it  is  fair  comment  upon  a  public  official  and  legitimate  crit- 
icism of  a  candidate. 

We  remark  that  all  parts  of  the  article  which  have  refer- 
ence to  Mr.  Anderson's  legislative  career  and  that  evoked 
by  a  letter  addressed  to  the  editor  might  be  covered  by  the 
above  contention.  But  we  are  nowhere  informed  that  Mr. 
Anderson  was  a  candidate  for  City  Judge.  Hence,  the  at- 
tempt to  excuse  the  item  upon  the  ground  that  a  candidate 
expose  himself  must  be  treated  as  without  basis,  for  the 
reason  that  we  cannot  accept  the  mere  oral  statement  that 
he  was  a  candidate.  But  even  if  it  be  accepted  for  the 
purposes  of  the  case  that  Mr.  Anderson  was  an  aspirant, 
there  is  no  jutification  for  the  publication  of  an  untrue 
statement  nor  of  the  imputation  that  he  was  lacking  in  the 
qualifications  of  the  profession  which  he  may  be  follow- 
ing.   Banner  Co.  v.  The  State,  16  Lea,  176. 
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Able  counsel  earnestly  contends  that  this  article  does  not 
impute  ignorance  or  unfitness  to  Mr.  Anderson.  It  is 
urged  that  it  merely  charges  him  with  lack  of  knowledge 
of  the  mysteries  and  fundamentals  of  the  science ;  and  it  is 
said  that  many  successful  members  of  the  profession  are 
not  thus  versed.  The  Circuit  Judge  was  of  this  view.  We 
are  constrained  to  look  at  this  item  in  a  difiFerent  way.  It 
is  true  that  many  of  the  abstruse  parts  of  the  law  remain 
inaccessible  to  numbers  of  the  profession,  including  mem- 
bers of  the  judiciary ;  and  it  might  be  said  that  a  random 
remark  could  be  made  to  the  effect  that  so  and  so  was  igno- 
rant of  some  fundamentals  without  slandering  the  object 
of  the  observation.  But  there  can  hardly  be  a  mistake  as 
to  the  interpretation  which  the  layman  would  put  upon 
the  terms  which  import  that  a  man  although  possessing 
a  license,  is  not  a  lawyer  and  not  versed  in  the  rules  of  law 
and  not  equipped  to  practice  the  Blackstonian  profession. 
Nor  is  there  much  room  for  misapprehension  that  the  pos- 
session of  a  license  to  practice  law  is  no  evidence  of  the 
licensee  as  the  qualifications  of  a  lawyer. 

The  uniform  rule  is  that  an  article  imputing  to  a  lawyer 
lack  of  knowledge  or  capacity  to  follow  his  profession  is 
actionable  per  sCy  and  that  it  is  unnecessary  to  aver  special 
damages:  4  Ba.  Br.,  461;  Dauncy  v.  Holloway,  3  Br. 
Rul.  Cases,  54;  26  Cyc,  333;  Sanderson  v.  Caldwell,  6 
Am.  Dec,  105.  This  is  peculiarly  true  of  written  slander 
as  contradistinguished  from  oral  slander.  The  framers  of 
the  common  law  wisely  made  this  distinction,  and  we  should 
not  disr^ard  it  A  casual  remark  that  a  lawyer  is  ignorant 
may  soon  pass  away.  Indeed,  this  is  often  said  of  fairly 
good  lawyers,  and  is  foi^otten  ere  it  is  spoken.  But  when 
it  is  embalmed  in  print  and  sent  over  the  land  and  read  by 
people  who  are  disposed  to  accept  anything  in  print  as  lit- 
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erally  true,  the  injury  inflicted  is  deep-seated.  And  it  is 
for  this  reason  that  the  common  law  requires  a  more  liberal 
interpretation  of  the  written  than  of  the  spoken  word,  and 
justifies  more  readily  a  resort  to  the  tribunals  for  vindica- 
tion. 

In  this  day  the  possession  of  a  license  to  practice  law 
raises  the  presumption  that  the  holder  has  that  de- 
gree of  knowledge  required  by  the  State.  We  have  com- 
missioners representing  our  commonwealth  who  prescribe 
those  qualifications  and  stand  at  the  door  as  it  were  and 
repel  those  who  are  not  of  the  prescribed  equipment.  And 
hence  the  one  who  is  admitted  has  the  endorsement  of  the 
State  virtually  that  he  is  entitled  to  the  confidence  of  the 
public.  It  is  true  that  this  may  be  baseless ;  but  the  pre- 
sumption is  otherwise,  and  any  article  imputing  lack  of 
qualification  should  be  treated  as  just  cause  for  the  institu- 
tion of  a  suit  for  vindication. 

We  are  not  concerned  with  the  truthfulness  of  the  as- 
sertions in  the  article.  Defendant  has  the  right  to  a  trial 
in  which  this  issue  is  made.  We  are  now  determining 
simply  that  the  item  in  question  is  susceptible  to  a  libel- 
ous interpretation  and  that  Mr.  Featherly  should  respond. 

We  observed  at  the  outset  that  of  this  article  certain 
portions  can  well  be  treated  as  fair  comment  and  legiti- 
mate criticism.  But  it  must  not  be  understood  as  decid- 
ing that  any  particular  portion  can  be  eliminated.  Both 
plaintiff  and  defendant  have  the  right  to  have  the  whole 
of  the  publication  considered  when  determining  whether 
it  is  libelous  and  injurious. 

The  judgment  is  reversed  and  the  cause  remanded  for 
issue  and  further  proceedings.  Mr.  Featherly  will  pay 
the  costs. 
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W.  H.  Oabboll  v.  Fidelity  Trust  Co. 

Writ  of  certiorari  denied  by  Supreme  Court,  1914. 

1.  CiBCuiT  CouBT  PBAonoB.    Spccial  findings  of  fact.    Evidence. 

The  general  rule  is  that  the  findings  of  fact  of  a  circuit  judge, 
reduced  to  writing  upon  request,  are  conclusive  and  are  ex- 
clusively the  basis  of  the  judgment  to  be  pronounced;  and 
in  siich  case  the  evidence  need  not  be  brought  up  nor  con- 
sidered. Exceptions  to  this  rule  are  when  there  was  request 
for  additional  findings,  or  when  a  finding  is  obscure,  and 
when  an  inspection  of  the  evidence  might  elucidate  parts  of 
the  finding. 

2.  Same.    MatterM  of  defense  must  he  mentioned  in  findings. 

In  such  case  a  defendant  who  relies  upon  certain  facts  to  de- 
feat recovery  must  see  to  it  that  the  circuit  judge  embraces 
in  his  findings  those  matters  of  defense;  and  it  is  incumbent 
upon  such  defendant  upon  appeal  to  show  that  the  circuit 
judge  did  or  should  have  found  those  matters. 

3.  Bnxs  AND  Notes.    Notice  of  dishonor.    Hoto  given. 

Notice  of  non-payment  of  a  note  may  be  given  the  endorsers 
either  orally  or  in  writing,  by  mail  or  in  person,  and  may  be 
couched  in  any  terms,  provided  the  words  used  be  sufficient 
to  convey  the  facts. 

4.  Same.    Liability  of  endorser  upon  promise  to  pay  dishonored 

note. 

An  endorser  familiar  with  all  the  facts  may  bind  himself  by 
distinct  promise  after  dishonor  to  pay  the  note. 

5.  Same. 

Where  an  endorser  admits  his  promise  to  pay  the  note,  but 
claims  that  his  promise  was  made  in  ignorance  of  the  facts 
and  without  knowledge  of  his  non-liability,  the  burden  is 
upon  him  to  prove  his  lack  of  knowledge  and  non-liability. 
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6.  pRAcmoE.    Defense  of  alteration. 

The  defense  of  alteration  of  a  note  cannot  be  urged  except 
upon  plea  of  non  est  factum;  and  In  case  of  special  findings 
there  must  be  a  finding  thereon  by  the  circuit  Judge. 


From  Shelby  County. 


Appealed  in  error  from  the  Circuit  Court  of  Shelby 
County.    Division  Ifo.  4.    H.  W.  Laughlin,  Judge. 

HuBEET  FiSHBB  for  Plaintiff  in  Error. 

C.  M.  Bryan  and  Metcalf  &  Metcalf  for  Defendant 
in  Error. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  by  defendant  in  error  against  Col. 
W.  H.  Carroll  to  recover  on  a  note  of  $300.00  executed  by 
one  W.  S.  W.  Montgomery  to  it  on  May  30,  1909,  on 
which  Col.  Carroll  was  either  maker  or  endorser.  The 
case  was  tried  by  the  Circuit  Judge  without  the  interven- 
tion of  a  jury.  He  held  Col.  Carroll  liable.  Upon  re- 
quest seasonably  made  the  Court  filed  written  findings  of 
fact  and  conclusions  of  law  as  required  by  statute  in  such 
cases.  From  this  judgment  Col.  Carroll  appealed  and  has 
assigned  errors. 

The  findings  of  fact  of  the  trial  Court  are  as  follows: 

No  additional  findings  of  fact  were  requested  by  either 
side.  According  to  the  practice  in  such  cases  we  are  con- 
fined to  the  above  report  of  the  trial  Judge  as  to  what  were 
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the  facts  of  the  case:  Insurance  Co.  v.  Rinton,  2  Gates, 
113.  But  we  are  of  the  opinion  that  in  a  doubtful  case 
or  of  an  issue  that  is  obscure  when  viewed  from  the  find- 
ings of  fact  alone^  it  would  not  be  amiss  to  look  to  the  evi- 
dence for  the  purpose  of  ascertaining  the  meaning  of  the 
trial  Judge.  And  we  are  bound  to  presume  that  the  find- 
ings and  conclusions  of  the  Circuit  Judge  warranted  the 
judgment  pronounced  by  him,  and  it  is  our  duty  to  sus- 
tain this  judgment  unless  the  record  discloses  manifest 
error.  An  appellant  who  assails  the  conclusion  of  the 
Court  when  his  findings  have  been  embodied  in  writing 
upon  request  should  be  able  to  show  by  other  findings  of 
fact  or  clear  deductions  therefrom  that  the  trial  Judge 
committed  error.  It  appears  to  us  further  that  an  appel- 
lant who  relies  upon  an  exceptional  defense  to  an  ordinary 
right  should  be  able  to  show  clearly  an  exemption  from 
liability :  and  this  upon  the  findings  filed. 

It  is  said  in  the  case  at  bar  that  the  Circuit  Judge  should 
have  relieved  Col.  Carroll  of  liability  upon  the  ground  that 
he  had  not  been  given  due  and  legal  notice  of  non-payment, 
and  because  at  the  time  he  made  his  promise  to  pay  not- 
withstanding, he  did  not  know  that  he  had  been  relieved 
as  endorser.  The  propositions  of  law  advanced  and  the 
authorities  cited  are  to  the  effect  that  an  endorser  to  whom 
proper  notice  had  not  been  given  cannot  be  held  liable, 
notwithstanding  a  promise  to  pay,  unless  it  be  shown  that 
he  was  cognizant  of  all  the  facts  and  of  his  non-liability. 

We  feel  constrained  to  hold  this  defense  unavailing  to 
plaintiff  in  error  for  the  following  reasons : 

The  Circuit  Judge  found  in  substance  that  Col.  Carroll, 
who  lived  in  Memphis,  as  did  and  does  the  holder  of  the 
paper,  was  orally  notified  on  the  day  of  the  maturity  of 
the  note  of  the  fact  that  it  had  been  dishonored.    This  was 
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and  is  sufficient  to  hold  him  liable  and  to  sustain  the  judg- 
ment of  the  trial  Judge,  aside  from  the  question  of  promise 
to  pay.  Notice  of  dishonor  may  be  given  either  orally  or 
in  writing,  in  person  or  by  mail,  and  may  be  communicated 
in  any  sort  of  phraseology  sufficient  to  impart  information 
that  the  obligation  had  not  been  paid ;  and  it  may  be  given 
at  any  time  after  presentment  for  payment  and  refusal  to 
honor,  provided,  of  course,  it  be  given  either  on  that  day 
or  the  succeeding  day:  Sections  96,  102,  103,  of  Nego- 
tiable Instrument  Law,  Acts  1899.  Again,  we  are  per- 
suaded that  in  view  of  the  finding  of  the  trial  Court  that 
Col.  Carroll  had  distinctly  promised  to  pay  the  obligation, 
it  was  incumbent  upon  him  to  show  the  Court,  or  rather 
to  have  the  Court  find,  that  at  the  time  he  made  the  prom- 
ise he  was  ignorant  of  the  facts  and  did  not  promise  with 
full  knowledge.  It  is  true  that  if  he  made  the  promise  in 
ignorance  of  the  fdcts  he  could  be  excused'  from  fulfilling 
his  promise ;  and,  while  seemingly  contradictory,  it  is  never- 
theless true  that  he  is  not  bound  by  a  promise  unless  he 
knows  and  realizes  from  all  the  facts  that  he  is  not  in  law 
bound.  At  the  same  time  it  strikes  us  that  the  burden  is 
upon  an  endorser  who  seeks  to  avoid  an  unequivocal  prom- 
ise to  pay  to  show  or  to  have  the  Court  find  the  facts  or 
situation  which  would  relieve  him:  Bogari  v.  McChing, 
11  Heisk.,  104,  and  cases  therein  cited;  Bank  v.  DibreU, 
7  Pickle,  302.  This  is  the  interpretation  which  we  give 
to  and  place  upon  those  decisions. 

It  is  next  insisted  that  the  judgment  should  have  been 
in  favor  of  Col.  Carroll  because  the  note  showed  an  alter- 
ation in  date.  There  are  two  answers  to  this,  namely,  the 
lack  of  a  plea  of  non  est  factum  and  failure  to  request  a 
finding  of  fact  upon  the  part  of  the  trial  Judge. 
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Notwithstanding  the  hardship  resulting  to  Col.  Carroll, 
we  have  been  unable  to  discover  any  satisfactory  l^al 
reason  for  reversing  the  judgment  against  him.  It  is  ac- 
cordingly affirmed  with  costs. 


Memphis  Street  Railway  v.  J.  A.  Bailey  and  Wife. 

(Two  cases.) 

Writ  of  certiorari  denied  by  Supereme  Court,  1913. 

1.  Pleadiito  and  Pbactice.    Election.    Counts  containing  different 

versions  of  an  injury, 

A  plaintiff  may  use  as  many  counts  as  he  sees  proper  in  set- 
ting forth  an  action  of  damages  for  negligence  where  they 
all  relate  to  one  occurrence  and  are  merely  different  versions 
of  the  transaction;  and  he  cannot  be  required  to  elect  upon 
which  count  or  counts  he  will  rely. 

2.  Objections  to  Evidence.    Expert  question.    Specific. 

An  objection  to  a  question  propounded  to  an  expert  witness 
should  specify  the  reason  why  the  question  should  not  be 
propounded.    A  general  objection  will  not  suffice. 

3.  iNSTBUonoNS  TO  JuBT.    Curing  erroneous  instruction  hy  sub- 

sequent ones. 

An  error  committed  by  the  trial  Judge  in  his  main  charge 
may  be  corrected  by  him  by  subsequent  instructions  spe- 
cifically calling  the  attention  of  the  Jury  thereto. 

4.  Same.    A  repetition  of  instruction. 

It  is  impossible  for  a  Court  to  be  strictly  accurate  in  every 
sentence  or  paragraph  of  instructions  given  to  Juries  in  com- 
plicated cases.     Hence,  instructions  must  be  construed  to- 
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gether.  It  is  not  necessary  to  repeat  in  every  proposition 
the  exceptions  thereto,  nor  to  state  in  immediate  connec- 
tion with  eyery  proposition  every  matter  of  defense,  pro- 
vided the  defensive  matters  are  clearly  set  forth  at  other 
places. 

6.  Phtsiczans'  Opinions. 

A  physician  may  be  asked  whether  certain  injuries  were  cap- 
able of  producing  certain  ailments,  and  whether  certain  ail- 
ments or  injuries  are  permanent. 


FboM  Shblby  County. 


Appealed  in  error  from  Circuit  Court  of  Shelby  County, 
Division  I.     J.  P.  Young,  Judge. 

Roan  Wabino  and  S.  P.  Waxkbb  for  Plaintiff. 
Bell,  Tbbby  &  Bell  for  Defendant  in  Error. 
Mb.  Justice  Hall  delivered  the  opinion  of  the  Court 

These  actions,  two  in  number,  were  instituted  by  the 
defendants  in  error  in  the  Circuit  Court  of  Shelby  County, 
against  the  Memphis  Street  Railway  Company  to  recover 
damages  allied  to  have  been  sustained  by  Mrs.  Bai]ey 
by  falling  into  an  excavation  made  by  the  defendant  com- 
pany in  one  of  the  principal  streets  of  Memphis,  and  which 
it  is  alleged  had  been  left  open,  exposed  and  unguarded 
by  it. 

The  first  suit  is  brought  by  Mrs.  Bailey  jointly  with 
her  husband  for  her  injuries.  The  second  suit  is  brought 
by  the  husband  to  recover  for  the  loss  of  services  of  his 
wife  and  medical  expenses  incurred  by  him  in  an  effort 
to  have  her  cured  of  her  injuries.    Both  cases  were  heard 
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together  in  the  Court  below  before  the  Court  and  a  jury, 
and  there  was  a  verdict  and  judgment  in  the  wife's  case 
for  $3,000,  and  a  verdict  and  judgment  in  the  husband's 
ease  for  $500.  From  these  judgments  the  defendant  com- 
pany appealed  to  this  Court,  after  its  motions  for  a  new 
trial  had  been  made  and  overruled,  and  it  has  assigned 
errors. 

Before  stating  and  considering  the  assignments  of  error 
ui^ed  by  the  defendant  company,  we  might  say  that  these 
suits  were  tried  at  a  former  term  of  the  Court  below,  and 
resulted  in  verdicts  in  favor  of  the  plaintiffs  in  each  case, 
which  were  set  aside  by  the  trial  Court  upon  motion  of 
the  defendant. 

The  original  declaration  in  the  wife's  case  alleged  that 
she  was  a  passenger  upon  one  of  the  defendant's  east- 
bound  cars  in  the  city  of  Miemphis,  and  when  the  same 
had  arrived  at  her  destination,  Patton  Avenue  and  McLe- 
more  Avenue,  said  car  was  stopped  for  her  to  alight.  That 
in  alighting  from  said  car  she  stepped  into  a  deep  hole  or 
excavation,  which  had  been  made  by  the  defendant  in 
repairing  its  south  track  at  the  point  where  the  accident 
occurred,  and  was  seriously  injured.  The  declaration 
alleged  that  the  negligence  of  the  defendant  consisted  in 
that  it  stopped  the  car  at  an  unsafe  place  for  the  plaintiff 
to  alight  therefrom;  and  that  the  defendant  provided  no 
barriers  or  lights  to  warn  the  plaintiff  of  the  danger  and 
presence  of  said  excavation. 

Before  the  second  trial  was  had,  to  wit,  on  October  20, 
1911,  by  leave  of  the  Court,  plaintiffs  filed  an  amended 
declaration  containing  two  counts.  The  allegations  con- 
tained in  the  first  count  were,  in  substance,  the  same  as 
the  allegations  contained  in  the  original  declaration.  The 
second  count  alleged  that  Mrs.  Bailey  had  just  disem- 
barked from  the  car  at  the  comer  of  Patton  and  McLemore 
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Avenues,  where  it  had  been  stopped  by  the  defendant  for 
the  purpose  of  allowing  her  to  alight,  and  while  she  was 
walking  from  the  car  to  the  sidewalk,  it  being  in  the  night 
time,  she  fell  into  an  unguarded  and  unlighted  excavation 
in  the  street,  which  had  been  made  and  allowed  to  so  re- 
main  by  the  def  ^dant  company. 

The  second  trial  was  had  upon  this  amended  declara- 
tion. There  was  proof  offered  by  the  plaintiffs  tending 
to  show  that  Mrs.  Bailey,  while  in  the  act  of  alighting 
from  the  car  at  the  intersection  of  Patton  and  McLemore 
Avenues,  on  July  27,  1910,  at  about  the  hour  of  10  o'clock 
p.M.^  stepped  into  an  open  excavation  which  had  been 
made  by  the  defendant  company  and  left  unguarded  and 
without  signal  lights,  or  other  precautionary  measures 
having  been  taken  by  the  defendant  to  warn  passengers 
alighting  from  its  cars  of  its  presence  and  the  danger  at- 
tending it,  causing  her  to  fall  and  sustain  serious  injuries. 
There  was  no  proof  offered  by  the  plaintiffs  tending  to  sus- 
tain the  allegations  contained  in  the  second  count  of  the 
amended  declaration  to  the  effect  that  she  fell  into  the 
excavation  after  she  had  left  the  car  and  while  walking 
from  the  car  to  the  sidewalk. 

At  the  close  of  the  plaintiffs'  proof  the  defendant  moved 
the  Court  to  require  the  plaintiffs  to  elect  upon  which 
count  of  the  declaration  they  would  proceed,  assigning  as 
grounds  for  the  motion  that  the  two  counts  set  forth  en- 
tirely different  theories  as  to  how  the  accident  occurred, 
and  the  measure  of  duty  resting  upon  the  defendant  to- 
ward the  plaintiff,  Mrs.  Bailey,  was  entirely  different 
under  the  two  counts  of  the  declaration.  That  in  the  first 
count,  if  the  car  stopped  over  the  excavation,  she  had  not 
ceased  to  be  a  passenger,  and  the  defendant  would  be  liable 
to  her  as  a  passenger  for  not  stopping  the  car  at  a  safe 
place.     If  it  happened  as  alleged  in  the  second  count,  the 
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relation  of  passenger  and  carrier  had  ceased,  and  the  de- 
fendant only  owed  her  the  same  duty  as  it  did  to  any  other 
person  upon  the  street. 

The  Court  declined  to  require  the  plaintiffs  to  elect, 
and  the  motion  was  overruled  and  the  defendant  excepted. 
Thereupon,  the  defendant  offered  proof  tending  to  show 
that  Mrs.  Bailey  did  not  step  into  the  excavation  while 
alighting  from  the  car,  but  stepped  into  it  while  going 
from  the  car  across  the  street  to  the  pavement. 

At  the  close  of  all  the  evidence  the  defendant  renewed 
its  motion  to  require  the  plaintiffs  to  elect  upon  which 
count  of  the  declaration  they  would  rest  their  case,  and 
the  motion  was  again  overruled  by  the  Court.  The  action 
of  the  Court  in  overruling  the  motion  of  the  defendant  to 
require  the  plaintiffs  to  make  an  election  as  above  indi- 
cated is  made  the  basis  of  the  first  assignment  of  error. 

The  gist  of  the  defendant's  contention  under  this  as- 
signment of  error  is,  that  the  declaration  alleged  two 
separate  and  distinct  causes  of  action  which  could  not  be 
joined  in  one  suit,  or  in  one  declaration.  We  cannot  as- 
sent to  this  contention  of  counsel  for  the  defendant.  We 
do  not  think  the  declaration  states  two  separate  and  dis- 
tinct causes  of  action.  It  only  states  one  cause  of  action, 
but  that  cause  of  action  is  differently  stated  in  the  two 
counts  of  the  declaration.  In  other  words,  each  count  of 
the  declaration  states  different  theories  as  to  how  the 
plaintiff,  Mrs.  Bailey,  was  injured.  This,  we  think,  was 
permissible  under  our  liberal  rules  of  pleading. 

Shannon's  Code,  Section  4617,  provides:  "The  declara- 
tion shall  state  the  plaintiff's  cause  of  action.  It  may  con- 
tain separate  statements  or  counts.  But  where  several 
distinct  causes  of  action  against  the  same  party  are  joined, 
the  Court  may  direct  separate  trials  of  the  issues." 
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In  Bible  v.  Palmer,  95  Tenn.,  393,  the  Court  said:  "It 
is  allowable  to  join  two  or  more  distinct  causes  of  action 
in  as  many  different  counts  of  the  same  declaration,  when 
as  in  this  case,  the  different  counts  are  of  the  same  quality 
or  character,  and  not  repugnant  or  antagonistic  to  each 
other." 

The  plaintiff's  declaration  in  that  case  contained  two 
counts,  one  for  malicious  prosecution,  and  the  other  for 
slander.  The  defendant  demurred  for  misjoinder,  and 
said  that  the  declaration  embraced  two  distinct  causes  of 
action,  which  could  not  be  properly  joined  in  the  same 
suit.  The  demurrer  was  sustained,  with  leave  to  the  plain- 
tiff to  elect  which  of  the  two  causes  he  would  prosecute. 
Upon  his  refusal  to  make  an  election,  the  suit  was  dis- 
missed, and  the  plaintiff  appealed  in  error.  The  Supreme 
Court  reversed  the  action  of  the  lower  Court  in  sustaining 
the  demurrer,  holding  that  there  was  no  misjoinder. 

In  view  of  the  holding  in  the  Bible  case,  supra,  it  cer- 
tainly cannot  be  said  that  the  plaintiff,  Mrs.  Bailey,  in 
stating  her  cause  of  action  in  the  instant  case,  cannot  set 
out  in  separate  counts  of  the  declaration  any  theory  as  to 
how  the  accident  occurred,  whether  advanced  by  her  or 
the  defendant.  The  first  assignment  of  error  will  be  over- 
ruled. 

The  second  assignment  of  error  complains  of  the  action 
of  the  trial  Judge  in  permitting  the  witness.  Dr.  Turner, 
offered  by  the  plaintiffs,  and  who  testified  as  an  expert,  to 
state  over  the  defendant's  objection,  in  answer  to  a  hypo- 
thetical question,  that  certain  physical  ailments  of  Mrs. 
Bailey  were  the  probable  result  of  the  fall  she  received  by 
stepping  into  the  excavation.  In  other  words,  the  witness 
was  permitted  to  say  that  the  fall  was  likely  to  produce 
such  ailments.  This  is  what  the  question  and  answer 
mean,  and  no  more. 


STATE  OF  TENNESSEE.  Ill 

street  Railway  v.  Bailey. 

It  is  insisted  that  the  witness  was  permitted  to  give  as 
his  opinion  that  the  physical  ailments  of  Mrs.  Bailey  were 
due  to  the  fall  that  she  received  while  alighting  from  the 
car,  or  just  after  she  had  disembarked,  and,  therefore,  falls 
within  the  holding  of  this  Court  in  Memphis  Street  Rail- 
way Company  v.  /.  H.  Hicks  et  alj  reported  in  I.  C.  C.  A. 
(Tenn.),  513.  We  cannot  assent  to  this  contention  of 
counsel.  While  we  fully  adhere  to  the  holding  annoimced 
in  the  Hicks  case,  we  do  not  think  the  instant  case  pre- 
sents the  question  that  was  presented  in  that  case.  In  that 
case  the  medical  experts  testifying  on  behalf  of  the  plain- 
tiffs were  permitted  to  give  as  their  opinion  that  certain 
physical  ailments  with  which  Mrs.  Hicks  was  suffering 
were  due  to  certain  injuries  she  had  received  in  a  street 
car  accident  about  which  they  knew  nothing.  In  the  in- 
stant case  the  medical  expert  only  said  that  Mrs.  Bailey's 
condition  was  a  probable  result  of  the  fall.  In  other 
words,  the  fall  was  likely  to  produce  such  a  result,  or  that 
such  a  result  from  the  fall  was  probable.  An  examination 
of  the  opinion  in  the  Hicks  case  will  disclose  that  it  was 
expressly  held  in  that  case  that  it  would  have  been  entirely 
proper  for  the  medical  experts  to  have  stated  that  in  their 
opinion  the  injuries  sustained  by  Mrs.  Hicks  in  the  street 
car  accident  were  likely  to  have  produced  the  physical  ail- 
ments with  which  she  was  suffering.  In  other  words,  that 
it  was  probable  that  such  injuries  would  produce  such 
conditions. 

In  that  case,  however,  the  experts  were  permitted  to 
give  it  as  their  unqualified  opinion  that  the  physical  con- 
dition of  Mrs.  Hicks  was  due  to  the  injuries  she  had  re- 
ceived in  a  certain  street  car  accident,  and  it  was  for  that 
error  the  case  was  reversed  and  remanded. 

The  third  and  fourth  assignments  of  error  complain  of 
the  action  of  the  Court  in  admitting,  over  the  objection  of 


112  COURT  OF  CIVIL  APPEALS, 

street  Railway  v,  Bailey. 

the  defendant,  the  following  hypothetical  questions  and 
answers  thereto,  propounded  to  the  medical  experts  testi- 
fying on  behalf  of  the  plaintiffs.  The  first  of  these  ques- 
tions was  propounded  by  Dr.  Turner,  and  is  as  follows : 

"Q.  Doctor,  assuming  that  prior  to  the  27th  of  July, 
1910,  Mrs.  Bailey  was  a  woman  in  perfect  health  with 
the  exception  that  she  had  suffered  a  year  and  a  half  or 
two  and  a  half  years  before  with  lack  of  appetite  and  a 
bilious  attack,  and  that  she  had  never  had  any  illness  for 
the  last  six  years  except  an  attack  of  malaria,  and  that  on 
that  day  she  is  getting  off  of  a  street  car  and  stepped  into 
an  excavation  some  eighteen  inches  or  two  feet  deeper  than 
the  surface  of  the  ground,  and  that  she  was  injured  in  her 
back,  in  her  arm,  her  shoulder,  neck  and  generally  made 
sore  throughout  her  body  and  in  the  abdomen.  Assume 
that  on  that  night  and  the  next  morning  she  was  ex- 
tremely nervous  from  that  fall,  and  that  before  that  time 
her  menstrual  periods  were  regular,  lasting  from  three  to 
four  days,  and  was  about  like  the  normal  woman;  that 
since  that  time  her  menstrual  periods  have  become  irregu- 
lar ;  that  they  last  sometimes  for  two  or  three  weeks,  and 
at  the  present  time  they  have  lasted  for  a  month;  that 
before  that  time  she  did  not  suffer  from  nervousness  and 
with  sleeplessness,  but  since  that  time  she  has  grown  nerv- 
ous, suffers  from  nervousness  and  sleeplessness,  and  that 
she  has  lost  about  twenty  pounds  in  weight,  beginning  and 
gradually  declining  for  several  months  after  the  accident. 
Please  tell  the  jury  whether  or  not,  in  your  opinion  as  a 
physician,  her  condition  is  permanent." 

In  answer  to  this  question  the  physician  stated:  "As- 
suming the  conditions  stated  in  the  hypothetical  question, 
I  would  consider  that  the  condition  of  the  patient  would 
remain  unchanged." 
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Now,  the  objection  to  this  question  and  answer  was 
general.  The  objection  of  the  defendant  was  as  follows: 
"Defendant  objects  to  that,  of  course." 

The  second  question  was  propounded  to  Dr.  Baker,  and 
is  as  follows : 

"Q.  Doctor,  assuming  that  Mrs.  Bailey  was  in  the  con- 
dition of  health  which  you  knew  her  to  be  in  before  this 
accident,  and  that  her  condition  is  what  you  know — ^what 
you  yourself  have  seen  ever  since  the  accident  up  to  this 
time,  considering  the  fact  that  she  has  been  nervous  since, 
as  you  have  noticed,  and  considering  the  length  of  time 
which  has  elapsed  between  the  date  of  the  accident  and 
this  trial,  please  tell  the  jury  whether  or  not,  in  your  opin- 
ion, that  condition  is  or  is  not  permanent." 

The  answer  of  the  physician  was:  "Well,  I  am  of  the 
opinion  at  present  that  the  woman  will  never  get  over  the 
nervousness  that  is  now  attending  her." 

The  defendant's  objection  to  this  question  and  answer 
was  likewise  general,  and  in  language  as  follows:  "The 
defendant  objects  to  that  as  incompetent." 

These  general  objections  were  insufficient,  because  they 
did  not  specify  the  grounds  upon  which  they  were  based. 
They  should  have  been  special  in  order  to  give  the  de- 
fendant the  right  to  base  assignments  of  error  on  them  in 
this  Court.  Oamer  v.  State,  6  Lea,  213 ;  Rogers  v.  Hoi- 
lingsworth,  95  Tenn.,  359 ;  Barih  v.  Bank,  108  Tenn., 
374;  Burton  v.  Farmer's  Association,  104  Tenn.,  414; 
Miller  v.  State,  12  Lea,  2"23. 

The  fifth  assignment  of  error  complains  of  the  action  of 
the  Court  in  instructing  the  jury  as  follows : 

"I  say  to  you  that  when  a  party  becomes  a  passenger 
upon  a  street  railway,  the  street  railway  company  is  bound 
to  use  and  exercise  the  highest  degree  of  skill  and  care 
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to  protect  that  passenger  before  he  has  disembarked,  and 
while  he  is  in  the  act  of  disembarking,  the  servants  of  the 
company  are  bound  to  see  and  know  that  the  passenger 
is  safely  disembarked  before  proceeding  with  the  journey 
of  the  car.  After  a  proper  signal  has  been  made  by  a 
passenger  for  a  car  to  stop,  or  if  the  passenger  is  in  the 
act  of  alighting  and  the  servants  of  the  company  know  that 
the  passenger  is  in  the  act  of  alighting,  and  the  car  has 
been  stopped  for  that  purpose,  the  servants  of  the  company 
have  no  right  to  move  the  car  forward  during  the  disem- 
barkation of  the  passenger,  but  it  is  their  duty  to  keep  the 
car  still  until  the  passenger  has  safely  disembarked  before 
preceeding  on  the  journey  of  the  car." 

It  is  insisted  by  the  defendant  that  this  instruction  was 
not  applicable  to  the  facts  of  the  case,  and  was,  therefore, 
error. 

It  doubtless  would  have  been  error  if  the  Court  had  not 
withdrawn  it  from  the  jury  immediately  after  it  was 
given.  This  was  done  by  the  Court  in  the  following  lan- 
guage: 

"Gentlemen  of  the  jury,  counsel  for  the  plaintiff  calls 
my  attention  to  a  statement  in  the  charge  to  the  effect  that 
it  is  the  duty  of  the  stree  car  company,  when  a  passenger 
is  in  the  act  of  alighting,  to  keep  the  car  still  until  the 
passenger  has  safely  alighted,  and  it  is  their  duty  to  see 
and  know  that  the  passenger  has  safely  alighted  before 
they  proceed  with  the  journey  of  the  car,  and  that  they 
had  no  right  to  proceed  with  the  car  until  the  passenger 
has  safely  disembarked.  That  is  a  statement  of  law  that 
does  not  apply  to  this  case  at  all.  The  theory  of  the  plain- 
tiff here  is,  in  her  first  count,  that  she  stepped  from  the 
car  into  an  excavation.  That  is  an  allegation  of  the  first 
part  of  the  declaration.  So  all  of  these  statements  about 
the  duty  of  the  defendant  company  to  see  and  know  that 
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a  passenger  has  safely  disembarked  before  proceeding  with 
the  journey  of  the  car,  have  no  application  to  this  case. 
That  was  an  inadvertence  on  my  part.  Now,  let  me  repeat 
to  you  that  the  question  of  the  starting  of  the  car  while  the 
passenger  was  in  the  act  of  disembarking,  or  after  the 
passenger  had  disembarked,  does  not  enter  into  this  case 
at  all;  I  was  merely  stating  a  general  principal  of  law 
which  has  no  application  to  this  case.  You  gentlemen 
will,  of  course,  understand  that  it  has  no  application  here,, 
and  will  not  take  that  part  of  the  charge  into  consideration. 
I  so  frequently  charge  juries  here  that  sometimes  things 
are  said  that  do  not  apply  in  a  given  case^  and  that  is  one 
of  the  instances  in  which  a  part  of  the  charge  does  not 
apply  here.  You  will  understand,  I  think,  from  the  state- 
ment that  I  have  made,  that  that  part  of  the  charge  has 
no  application  to  the  suit  here;  you  will  pay  no  further 
attention  to  it.  If  any  of  you  gentlemen  do  not  under- 
stand me  in  my  explanation  of  that  matter,  I  wish  you 
would  speak  out.  Have  I  made  myself  clear  as  to  that 
point — ^that  you  will  not  consider  it  at  all  ?" 

The  record  expressly  shows  that  the  jury  fully  under- 
stood that  the  instruction  had  been  withdrawn  from  them 
by  giving  their  assent  upon  being  asked  by  the  Court  if 
they  fully  understood  that  the  instruction  had  been  with- 
drawn from  them  and  they  were  not  to  consider  the  same. 

We  think,  in  view  of  this  very  clear  and  emphatic  with- 
drawal of  the  instruction  by  the  Court,  that  the  error,  if 
such  it  was,  Avas  cured,  and  no  prejudice  or  injury  resulted 
to  the  defendant  on  account  of  same. 

The  sixth  assignment  complains  of  the  action  of  the 
trial  Judge  in  giving  in  charge  to  the  jury  plaintiffs' 
special  request,  as  follows:  "You  are  instructed  that  it  is 
the  duty  of  the  street  railway  company  to  stop  its  cars  at 
a  place  that  will  afford  a  safe  place  at  which  its  passengers 
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may  alight.  So,  in  this  case,  if  you  believe  that  the  de- 
fendant stopped  its  car  at  a  place  at  which  it  was  danger- 
ous for  the  plaintiff  to  alight,  and  you  further  find  that 
plaintiff  was  injured  by  reason  of  the  defendant's  negli- 
gence, then  the  plaintiff  would  be  entitled  to  recover,  and 
you  should  so  find." 

It  is  insisted  by  the  defendant  that  this  instruction  was 
unsound,  and  should  not  have  been  given,  because  it  left 
^out  of  consideration  any  contributory  negligence  upon  the 
part  of  the  plaintiff,  Mrs.  Bailey,  whether  proximate  or 
remote.  It  is  a  sufficient  answer  to  this  contention  to  say 
that  the  Court,  in  his  general  charge,  did  instruct  the 
plaintiff  fully  upon  the  plaintiff's  contributory  negligence 
in  the  following  language: 

"On  the  other  hand,  gentlemen  of  the  jury,  if  a  plain- 
tiff fails  to  show  by  a  preponderance  of  the  evidence  that 
he  was  injured,  or  if  he  fails  to  show  by  a  preponderance 
of  the  evidence  that  he  was  injured  through  the  fault  and 
negligence  of  the  defendant  company,  or  if  it  appears  from 
the  whole  proof  that  he  himself  was  guilty  of  some  negli- 
gence which  in  any  sense  directly  or  proximately  con- 
tributed to  bring  about  the  casualty,  then  in  each  of  those 
events,  you  will  find  in  favor  of  the  defendant." 

Again:  "Now,  gentlemen  of  the  jury,  in  charging  you 
here,  for  convenience,  I  will  use  the  masculine  form,  speak- 
ing of  plaintiff  as  'him'.  But  I  say  to  you,  gentlemen  of 
the  jury,  that  the  only  person  whose  conduct  can  be  taken 
into  consideration,  so  far  as  the  plaintiff  is  concerned,  at 
the  time  this  casualty  occurred,  is  that  of  the  wife  herself. 
The  question  with  regard  to  contributory  negligence  there 
is  that  of  the  wife  and  not  of  the  husband.  There  is  no 
contention  as  to  him  in  that  respect  at  all.  He  is  not  the 
one  who  claims  to  have  been  injured,  and  the  defendant  is 
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here  claiming  that  it  was  the  wife  who  was  guilty  of  negli- 
gence— ^the  contributory  negligence." 

Again :  "Now,  gentlemen  of  the  jury,  what  is  the  effect 
of  contributory  negligence  on  the  part  of  the  wife,  if  any 
be  shown?" 

"I  say  to  you  that  if  the  plaintiff  is  guilty  of  negligence, 
which  in  any  sense  directly  or  proximately  contributes  to 
bring  about  an  injury  upon  himself,  that  he  cannot  recover 
at  all,  no  matter  whether  the  defendant  is  guilty  of  negli- 
gence or  not,  but  if  the  defendant  is  guilty  of  negligence 
which  does  not  directly  and  proximately  contribute  to 
bring  about  a  casually,  and  the  plaintiff  is  also  guilty  of 
negligence,  but  that  negligence  of  the  plaintiff  does  not 
directly  or  proximately  contribute  to  it,  then  that  remote 
contributory  negligence  of  the  plaintiff  will  not  prevent 
him  from  recovering,  but  will  only  go  to  mitigation  of 
damages;  so  that  you  will  find  in  favor  of  the  plaintiff, 
but  will  reduce  and  mitigate  the  damages  on  account  of 
the  remote  contributory  negligence." 

Without  further  quoting  from  the  charge  upon  this 
question,  we  will  state  that  the  foregoing  instruction  is 
repeated  in  a  subsequent  portion  of  the  Court's  charge,  and 
we  are  wholly  unable  to  see  how  the  jury  could  have  been 
misled  or  gone  astray  upon  the  question  of  the  plaintiff's 
contributory  n^Hgence.  The  charge  was  certainly  full 
and  ample  upon  that  question,  and  was  as  favorable  as  the 
defendant  could  desire  it  to  be. 

The  seventh  assignment  complains  of  the  action  of  the 
trial  Judge  in  declining  to  give  in  charge  to  the  jury  the 
defendant's  special  request,  as  follows: 

''You  are  instructed  that  the  evidence  of  witnesses,  one 
or  more,  to  the  effect  that  they  were  at  the  scene  of  the 
accident  prior  to  the  time  of  the  accident,  and  that  they 
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did  not  see  any  lights  or  danger  signals,  is  negative  evi- 
dence, and  entitled  to  less  weight  as  compared  to  the  testi- 
mony of  equally  credible  witnesses,  if  such  there  were,  who 
testified  to  being  present  at  the  time  of  the  accident,  and 
who  testify  affirmatively  that  there  were  red  lights  there." 

There  was  no  error  committed  by  the  trial  Judge  in 
declining  to  give  this  special  request,  for  the  following 
reasons : 

First,  the  Court  did  instruct  the  jury  upon  the  question 
of  positive  and  negative  evidence  in  the  following  lan- 
guage: "tPpon  the  question  of  positive  and  negative  evi- 
dence, the  Court  charges  that  where  certain  witnesses  tes- 
tify positively  that  they  saw  a  certain  thing  at  a  certain 
place  upon  a  certain  time,  that  would  be  positive  evidence ; 
but  where  other  witnesses  testify  that  they  did  not  see  a 
certain  thing  at  a  certain  place  at  a  certain  time,  that 
would  be  negative  evidence,  and  all  else  being  equal  and 
the  witnesses  being  of  equal  fairness  and  having  an  equal 
opportunity  to  see  and  their  stories  being  equally  reason- 
able, the  testimony  of  the  witnesses  swearing  that  they  did 
see  the  thing,  being  positive  evidence,  would  be  entitled  to 
more  weight  than  the  testimony  of  the  negative  witnesses." 

Second,  all  of  the  witnesses  offered  by  the  plaintiffs,  and 
who  testified  upon  the  question  of  whether  there  were  lights 
or  danger  signals  at  the  place  of  the  accident,  stated  posi- 
tively that  there  were  no  such  lights  or  danger  signals  there. 
An  examination  of  the  record  will  disclose  that  such  were 
the  statements  of  the  witnesses  offered  by  the  plaintiffs  tes- 
tifying upon  this  subject. 

The  eighth  assignment  of  error  complains  of  the  action 
of  the  trial  Judge  in  declining  to  give  in  charge  to  the  jury 
its  special  request,  as  follows: 
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'^I  have  charged  you  that  in  passing  upon  the  question 
of  whether  or  not  the  plaintiff  was  guilty  of  negligence^  I 
told  you  to  consider  whether  she  acted  as  a  reasonably  pru- 
dent person.  I  supplement  this  by  saying  that  in  passing 
upon  whether  the  plaintiff  was  negligent  in  falling  into 
the  excavation,  you  are  to  ask  yourself  whether  or  not  a 
reasonably  prudent  person,  in  passing  along  there,  would 
have  fallen  into  the  excavation  under  similar  circum- 
stances. If  a  reasonably  prudent  "person,  under  the  same 
circumstances  and  conditions,  would  have  seen  the  excava- 
tion and  not  fallen  into  it,  then  the  plaintiff  would  not 
have  been  in  the  exercise  of  reasonable  care,  and  would  be 
negligent,  and  if  this  negligence  contributed  in  the  slight- 
est d^ree  to  the  accident,  she  cannot  recover." 

There  was  no  error  in  the  action  of  the  Court  in  declin- 
ing this  request,  because  it  was  substantially  covered  in 
the  Court's  general  charge,  as  follows : 

"This  plaintiff,  Alice  M.  Bailey,  ask  yourselves  this 
question :  Was  she  acting  as  a  reasonably  prudent  person 
would  have  done  under  similar  circumstances  and  condi- 
tions ?  If-  she  acted  as  a  reasonably  prudent  person  under 
similar  circumstances  and  conditions,  would  have  done, 
then  she  would  not  be  guilty  of  negligence.  On  the  other 
hand,  if  she  was  acting  as  a  reasonably  prudent  person 
would  not  have  done  under  similar  circumstances  and  con- 
ditions, then  she  would  be  guilty  of  negligence." 

The  ninth  and  last  assignment  of  error  is  to  the  effect 
that  the  verdict  is  so  excessive  as  to  evince  passion,  preju- 
dice and  caprice  upon  the  part  of  the  jury. 

We  are  of  opinion  that  the  verdict  is  not  excessive  as 
urged.  There  is  evidence  tending  to  show  that  the  injuries 
of  Mrs.  Bailey  were  serious,  and  there  is  a  strong  proba- 
bility that  they  are  permanent.     She  was  confined  to  her 
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bed  for  some  two  or  three  weeks.  She  was  in  a  delicate 
condition  at  the  time  of  the  injuries^  and  a  miscarriage 
was  the  result.  Since  that  time^  according  to  the  testimony 
of  her  physician  and  other  witneaaes,  she  has  been  extreme- 
ly  nervous,  and  has  loet  about  twenty  pounds  in  flesh.  The 
evidence  tends  to  show  that  her  physical  condition  produced 
by  these  injuries  is  such  that  she  has  been  unable  to  per- 
form any  kind  of  house  work  or  labor  since  the  accident, 
which  occurred  on  July  27, 1910. 

While  we  think  the  verdict  of  $3,000  is,  perhaps,  a  full 
recovery,  we  are  entirely  satisfied  that  there  was  no  pas- 
sion, prejudice  or  caprice  upon  the  part  of  the  jury  in  ren- 
dering such  a  verdict.  If  the  nervous  condition  of  the 
plaintiff,  whom  the  proof  tends  to  show  was  a  well,  strong 
and  robust  woman  before  her  injuries,  should  prove  to  be 
permanent,  as  is  probable  from  the  evidence,  then  the  ver- 
dict is  a  very  moderate  one. 

It  results  that  we  find  that  none  of  the  assignments  of 
error  are  well  taken,  and  are  overruled,  and  the  judgments 
will  be  affirmed  with  oosta. 
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AsTE  Bbothebs  v.  Gbbmania  Bank  &  Tbust  Oo.  bt  ai.. 

Affirmed  by  Supreme  Court,  1914. 

1.  Lease  Contract.  Illegal  use  of  premises.  Right  to  collect  rent. 

The  owner  of  a  building  who  leases  it  and  its  fixtures  to  an- 
other for  the  well-understood  purpose  of  enabling  the  latter 
to  carry  on  an  Illegal  liquor  business  cannot  enforce  payment 
of  the  rent  notes. 

2.  lujBQAL  Contracts.    Locus  poenitentiae 

A  party  who  has  leased  a  building  expressly  for  the  purpose 
of  engaging  in  the  unlawful  sale  of  liquor  therein  and  who 
has  executed  a  series  of  notes  for  rent  during  the  existence 
of  the  lease  may  recant  and  may  maintain  a  bill  to  cancel 
the  lease  and  the  notes. 


From  Shelby  County. 


Appealed  from  Part  II  of  the  Chancery  Court  of  Shelby 
County.    Fbances  Fentress,  Chancellor. 

Gates  &  Martin  for  Complainants. 

HiRSH  &  Goodman  for  Defendants. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

Bill  filed  by  Complainants  to  have  delivered  up  for  can- 
cellation a  certain  lease  upon  a  building  in  Memphis  and 
notes  executed  as  rentals  and  a  mortgage  executed  to  secure 
these  rental  notes.     The  theory  was  that  the  building  was 


122  COURT  OF  OIVIL  APPEALS, 

A£te  Brothers  v.  Trust  Co. 

rented  for  illegal  purposes,  to  wit,  that  of  operating  a 
saloon  contrary  to  law,  and  that  the  lessees  had  the  right 
to  abandon  the  lease  and  demand  surrender  of  their  obli- 
gations. The  Chancellor  granted  the  relief  sought.  De- 
fendant bank  excepted  and  prayed  and  perfected  its  appeal 
and  is  here  assigning  errors. 

The  decree  of  the  Chancellor,  which  is  directed  to  be 
copied  upon  the  minutes  of  this  Court,  is  in  all  things 
affirmed.  Eeferenoe  to  it  is  here  made  for  the  purpose 
of  ascertaining  the  facts.  We  concur  with  the  Chancellor 
in  his  conclusions  of  fact  and  law,  especially  that  part  of 
it,  not  expressly  stated,  to  the  effect  that  the  building  in 
question  was  leased  for  one  purpose  only,  namely,  that  of 
running  a  saloon  in  violation  of  law;  that  in  fact  the 
lessees  took  the  building  upon  condition  only  that  it  might 
be  run  as  a  saloon  in  violation  of  the  laws  and  policy  of 
this  State,  and  that  this  intention  and  this  purpose  were 
known  to  and  assented  to  by  the  representatives  of  defend- 
ant. 

In  so  doing  all  parties,  especially  the  lessors,  violated  the 
law  themselves,  and  possibly  could  have  been  subjected  to 
indictment.  Acts  189Y,  chapter  161.  At  all  events  they 
knowingly  participated  in  an  arrangement  violative  of  a 
public  policy  of  this  State  discountenancing  the  sale  of 
liquor  that  is  universally  known.  This  would  deprive  them 
of  the  right  to  collect  the  rent.  Heart  v.  Brewing  Co.,  13 
Cates,  69,  and  cases  referred  to:  State  v.  Potter,  30  la., 
587.  We  also  think  that  the  cases  and  notes  found  at 
page  662  of  19  L.  R  A-  (K  S.),  and  1104  of  39  L.  E.  A. 
(N".  S.),  lend  more  support  to  this  proposition  than  they 
do  to  the  reverse. 

We  do  not  think  that  the  many  authorities  presented  by 
learned  coimsel  upon  the  other  side,  beginning  with  Me- 
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Oavock  V.  Pwryear,  6  Cold.,  34,  are  entirely  controlling. 
In  those  cases  the  vendors  and  lenders  were  not  in  any  sense 
participators  in  the  usee  to  which  the  property  was  to  be 
applied.  Here  the  lessors  included  in  their  lease  certain 
property  that  was  adapted  to  saloon  purposes  only  and 
actively  contracted  and  co-operated  with  the  lessees  in  es- 
tablishing and  maintaining  an  illegal  business.  But  even  if 
we  should  be  of  the  opinion  that  the  pronouncements  of  the 
Supreme  Court  of  Tennessee  in  the  cases  mentioned  are 
apposite,  we  would  be  inclined  to  the  opinion  that  our  ac- 
centuated public  policy  upon  the  subject  of  illegal  sale  of 
liquors  would  now  require  a  somewhat  different  holding. 

It  seems  to  be  virtually  conceded  that  if  the  lessors 
could  not  collect  these  notes  because  of  the  illegality  of  their 
consideration,  their  cancellation  might  be  demanded  by 
the  makers.  This  is  an  instance  where  the  doctrine  of  pari 
delicto  does  not  repel  either  party.  It  is  here  that  public 
policy  intervenes  and  allows  one  of  the  parties  to  recant 
and  put  a  stop  to  the  illegal  operation.  Nothing  need  be 
said  upon  this  subject  further  than  reference  to  the  cases 
of  Porter  v.  Jones,  6  Cold.,  318,  and  McCtUchen  v.  Cap- 
8ule  Co.,  71  Fed.,  787. 

The  decree  of  the  Chancellor  is  affirmed.  Defendants 
are  taxed  with  all  the  costs. 
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Swift  &  Co'slfa^y  v.  Cael  Rogebs  and  Wife. 


BuTEB  AND  Seller.    Sale  of  tainted  meat  by  packer   to    retail 
butcher.    Right  of  action  for  damages, 

A  retail  butcher  who  buys  for  re-sale  to  his  customers  tainted 
meat  from  a  packer  under  a  warranty  of  soundness  and  also 
under  circumstances  Justifying  the  imputation  of  negligence 
upon  the  part  of  the  packer,  may  maintain  an  action  for 
damages  against  the  packer  for  loss  of  business  and  business 
standing  where  he  has  vended  the  spoilt  meat  to  his  cus- 
tomers, who  not  only  returned  the  meat  but  discontinued 
their  patronage  and  induced  others  to  cease  dealing  with 
the  butcher.  In  such  case  there  should  be  an  allowance  of  an 
amount  sufficient  to  indemnify  the  butcher  for  the  loss  of  his 
trade. 


Feom  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Von  a.  Huffakeb,  Judge. 

Lucky  &  Andrews  for  Plaintiff  in  Error. 

Johnson  &  Cox  for  Defendants  in  Error. 

Me.  Justice  Higgins  delivered  ^e  opinion  of  the 
Court. 

BooEBS  and  wife  sued  Swift  &  Company  for  damages 
resulting  to  them  from  the  alleged  wrongs  of  the  company 
in  selling  to  them  as  butchers  some  unwholesome  meat  to 
be  revended.  The  case  was  tried  by  the  Circuit  Judge 
without  the  intervention  of  a  jury.     He  pronounced  judg- 
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ment  in  favor  of  plaintiffs  below  for  $499.00.     Swift  & 
Company  have  appealed  and  assigned  errors. 

There  is  some  question  as  to  the  right  of  appellants  to 
a  review  of  the  action  of  the  lower  Court  because  of  their 
failure  to  set  out  in  proper  time  their  several  grounds  for 
seeking  a  new  trial.  It  appears  by  the  record  that  the 
motion  for  new  trial  which  was  acted  upon  and  overruled 
by  the  Court  was  general,  and  that  the  specific  motion  found 
in  the  record  was  made  after  motion  overruled  and  appeal 
taken  to  this  Court.  The  rule  now  is  to  require  specific 
assignments  in  the  lower  Court  as  a  condition  precedent 
to  a  review  in  the  Appellate  Courts,  regardless  of  the  ques- 
tion as  to  whether  the  lower  Courts  have  any  rule  upon 
the  subject.  But  this  practice  has  not  until  lately  been 
observed ;  nor  is  it  generally  known  that  this  Court  adopted 
the  Supreme  Court  rule  upon  the  subject.  Hence,  the  rea- 
son why  learned  counsel  for  the  company  omitted  his  speci- 
fications. It  is  for  this  reason  that  we  have  concluded  to 
consider  this  case  upon  its  merits,  at  least  as  to  the  main 
question. 

Plaintiffs  planted  their  right  of  recovery  upon  fraud 
and  deceit,  an  express  warranty  and  negligence  of  the  ven- 
dor. We  find  upon  an  examination  of  the  record  that  they 
submitted  material  testimony  tending  to  show  that  the 
agents  of  appellants  were  guilty  of  negligence  and  that  they 
also  failed  to  disclose  conditions  which  undoubtedlv  affected 
the  quality  of  the  beef  which  was  sold  to  the  Rogers,  and 
there  is  also  evidence  to  support  an  express  warranty  of 
soundness.  Every  presumption  must  be  in  favor  of  the 
judgment  below,  and  the  best  view  must  be  taken  of  the 
testimony.  We  are  persuaded  that  there  was  evidencee 
which  tended  to  show  each  one  of  the  phases  of  liability 
set  forth  in  the  warrant.    Plaintiffs  were  butchers  and  had 
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a  choice  and  profitable  trade.  There  is  evidence  to  the 
effect  that  they  lost  their  trade  and  that  they  suffered  in 
reputation  and  were  otherwise  damaged.  This  gave  them 
a  right  of  action  of  damages. 

Learned  counsel  for  appellants  insist  that  defendants  in 
error  had  no  right  of  action  for  damages,  but  that  this  right 
is  in  their  customers  who  suffered  by  using  the  impure 
meat.  That  is  not  the  rule  which  meets  our  approval.  We 
see  no  reason  for  denying  a  retailer  a  right  of  action  for 
loss  of  reputation  and  trade  occasioned  by  the  wrongs  of 
a  wholesaler.  The  latter  knows  that  goods  furnished  are 
bought  to  be  resold ;  and  he  is  also  aware  of  the  possibilities 
of  a  sale  by  his  retailer  of  tainted  food.  The  inevitable 
consequence  is  the  loss  of  trade  and  reputation.  And  for 
this  loss  the  law  should  and  in  our  judgment  does  provide 
indemnity.  See  as  to  the  general  proposition  of  the  right 
of  a  vendee  to  recover  more  than  purchase  price  the  cause 
of  Dusham  v.  Benedict,  120  U.  S.,  630,  30  Law  Ed.,  810; 
and  with  respect  to  the  right  of  a  retailer  to  recover  for 
loss  of  trade  see  Mazetti  v.  Armour^  75  Washington,  622, 
48  L.  R.  A.  (M  S.),  213;  Neiman  v.  Oil  Co.,  140  A.  S. 
E.,  458. 

Our  serious  concern  in  this  case  has  been  with  respect  to 
the  amount  of  damages.  We  have  been  impressed  that 
the  amount  allowed  was  unusually  large.  And  yet  we  can- 
not definitely  pronounce  it  excessive  to  such  an  extent  as 
to  be  manifestly  wrong.    Judgment  affirmed. 


STATE  OF  TENNESSEE.  127 


Banking  Co.  v.  Banking  Ck>. 


J.  C.  Jacobs  Banking  Oo.  v.  Secueity  Banking  Co. 


Affirmed  by  Supreme  Court,  1916. 

1.  Chancbbt  JuBisDionoN.     Enjoining  void  judgment  and  gar- 

nishment proceedings. 

A  Court  of  equity  has  Jurisdiction  to  enjoin  the  enforcement 
of  a  void  judgment  and  to  quash  and  nullify  all  garnishment 
proceedings  thereunder. 

2.  Void  JuDoiacirrs.    Judgment  ivithout  service  of  process  or  at- 

tachfnent. 

A  judgment  taken  without  notice  or  attachment  is  absolutely 
void. 

3.  FosnoN  CoRPOBATioN.    Service  on  an  ojBUcial  of  a  company  tem- 

porarily in  the  State. 

In  a  suit  against  a  foreign  corporation  personal  service  upon 
an  official  of  the  company  who  is  temporarily  in  this  State 
is  not  service  upon  the  company. 

4.  Same.    Foreign  partnership.    Service  upon  one  partner  in  a 

suit  against  partnership. 

Service  upon  one  member  of  a  firm  in  a  suit  against  the  firm 
will  not  authorize  judgment  against  the  firm. 

6.  JusnoB's  Wabrant.    Att<ichment  proceedings.    Form  of  toar- 
rant.    Leading  process. 

Where  in  an  attachment  suit  the  justice  issues  a  personal  sum- 
mons which  is  regularly  served,  the  sunmions  becomes  the 
leading  process  in  the  case;  and  in  such  case  the  warrant 
must  be  good  in  form  and  substance. 
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6.  Same.    Form  of  warrant. 

A  Justice's  warrant  in  the  following  form  and  substance  is  bad : 
''Summon  J.  B.  to  appear,  etc.,  to  answer  the  complaint  of 

in  a  civil  suit  for  |300."    The  nature  of  the  case  and 

the  name  of  the  plaintiff  must  appear. 


Fbom  Hamilton  County. 


Appeal  from  the  Chancery  Court  of  Hamilton  Coimty. 
T.  M.  McCoNNELL,^  Chancellor. 

W.  B.  MiLLEB  for  Appellant. 

WiLKEBSON   &  WiLKEESON   for  AppcUceS. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  complainant,  charging  that  a  cer- 
tain judgment  rendered  by  a  Justice  of  the  Peace  in  Ham- 
ilton County,  Tennessee,  against  it,  and  also  a  certain 
other  judgment  rendered  by  the  same  Justice,  in  Hamil- 
ton County,  on  a  garnishment  notice  against  the  First  Na- 
tional Bank  of  Chattanooga,  Tennessee,  are  void  for  the 
reasons  stated  in  the  bill  and  which  will  more  fully  appear 
herein,  and  seeking  to  have  said  judgments  declared  void 
and  praying  for  an  injunction  to  enjoin  and  restrain  the 
defendant,  the  Security  Bank  &  Trust  Co.,  from  enforc- 
ing the  collection  of  the  amoimt  due  on  said  judgments. 

The  case  was  heard  by  the  Chancellor,  and  complain- 
ant's bill  dismissed.  From  this  decree  the  J.  C.  Jacobs 
Banking  Company  has  prosecuted  an  appeal  to  this  Court, 
and  has  assigned  errors. 

There  is  some  uncertainty  and  doubt  from  this  record 
whether  the  complainant  is  an  Alabama  corporation,  or 
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a  partnership  engaged  in  the  banking  business.  There  is 
proof  in  the  record  that  complainant  is  doing  a  banking 
business  in  the  town  stated  in  Alabama,  and  that  it  has 
a  president,  a  cashier  and  an  assistant  cashier.  This  is 
some  evidence  indicating  that  complainant  is  a  corporation, 
and  in  the  absence  of  any  proof  that  it  is  not,  or  that  it 
is  a  partnership.  Its  name  indicates  that  it  is  an  incorpo- 
rated banking  institution ;  and  this  fact,  together  with  the 
other  facts,  that  it  has  a  president,  cashier  and  assistant 
cashier,  coupled  with  the  additional  fact  that,  as  a  rule, 
banking  institutions  are  incorporated,  we  think  is  suffi- 
cient to  warrant  us  in  the  assumption  that  complainant  is 
an  incorporated  company,  doing  a  banking  business  at  the 
place  stated  in  Alabama. 

The  transaction  out  of  which  the  alleged  judgments  in 
this  case  arose,  is  as  follows :  There  was  a  manufacturing 
company  near  Scottsboro,  Alabama,  which  had  failed  in 
business,  and  its  assets  placed  in  control  of  and  under  the 
jurisdiction  and  orders  of  the  Bankrupt  Court  in  that 
Stat©.  Three  trustees  had  been  appointed  to  take  charge 
of  and  dispose  of  the  assets  of  the  bankrupt  These  trus- 
tees had  been  ordered  by  the  Bankrupt  Court  to  pay  out 
the  funds  arising  from  the  sale  of  the  assets,  and  among 
the  debts  ordered  paid  by  the  Bankrupt  Court,  was  one  of 
$300.00  due  to  one  J.  W.  Eastman.  The  funds  of  the 
bankrupt  had  been  placed  by  these  trustees  to  their  credit 
in  the  complainant  bank,  and  were  held  by  it  subject  to  the 
checks  of  the  trustees  in  bankruptcy.  After  the  trustees 
had  been  directed  by  the  Bankrupt  Court  to  pay  the  $300.00 
to  Eastman,  they  drew  a  check  in  favor  of  him  on  com- 
plainant bank  for  $300.00,  and  signed  their  names  to  it. 
The  bill  alleges  that  Mr.  Eastman  was  indebted  to  the 
First  State  Bank  of  Bridgeport,  Alabama,  which  had  made 
an  assignment  of  its  assets  to  an  assignee  named  in  the 
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bill.  It  is  then  charged  that  the  assignee  of  the  First  State 
Bank  had  begun  attachment  proceedings  against  Eastman, 
and  had  gamisheed  the  complainant  bank  and  had  thereby 
impounded  the  $300.00  that  had  been  ordered  paid  to  him. 
The  bill  charges  that  these  attachment  and  garnishment 
proceedings  were  instituted  the  next  day,  after  the  check 
was  given  to  Mr.  Eastman,  and  that  complainant  bank  was, 
on  the  same  day,  notified  of  the  garnishment  and  attach- 
ment proceedings,  and  ordered  not  to  pay  the  fund  to  him. 
The  proof  indicates  that  there  was  some  kind  of  attach- 
ment proceedings,  and  also  that  complainant  bank  was 
notified  by  one  of  the  trustees  in  bankniptcy  not  to  pay 
to  Eastman,  or  to  any  one  on  his  order,  the  $300.00  cov- 
ered by  the  check  given  him. 

The  day  following  the  delivery  of  the  check  to  Mr.  East- 
man, he  sold  it  and  endorsed  his  name  on  the  back  of  it, 
to  the  defendant,  the  Security  Bank  &  Trust  Co.,  in  Chat- 
tanooga, Tennessee,  and  was  paid  by  this  bank  the  amount 
of  the  check  less  certain  charges  it  made.  The  check  was 
cleared  through  the  Hamilton  County  National  Bank  in 
Chattanooga,  and  in  due  time  reached  complainant  bank, 
but  some  days  after,  it  is  charged  the  fimd  had  been  gar- 
nisheed  and  complainant  bank  had  been  notified  by  one 
of  the  trustees  in  bankruptcy  not  to  pay  the  check.  When 
presented  to  complainant  bank,  the  check  was  not  paid,  but 
returned  to  the  Security  Bank  &  Trust  Company.  This 
bank  proves  by  its  witnesses  that,  when  the  check  was  re- 
turned to  it,  it  was  endorsed  upon  the  back,  ''Payment  re- 
fused because  the  funds  garnished  or  attached."  It  is 
evident  that  complainant  bank  did  not  know  that  this  check 
had  l)een  given  before  it  was  notified  by  one  of  the  trus- 
tees not  to  pay  it,  and  in  fact  did  not  know  that  Mr.  East- 
man was  entitled  to  any  part  of  the  bankrupt  fund.  It 
had  never  accepted  the  check,  nor  agreed  to  pay  it,  and 
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made  no  promise  to  pay  it.  The  check  was  simply  drawn 
against  the  funds  by  the  trustees  in  favor  of  Eastman,  and 
by  him  sold  and  endorsed  to  the  Security  Bank  &  Trust 
Company,  and  by  it  in  due  course  forwarded  to  complain- 
ant bank,  where  payment  was  refused  for  the  reasons  stated 
on  the  back  of  it. 

At  this  point  we  will  state  that  there  is  no  competent 
proof  of  the  institution  of  the  attachment  and  garnish- 
ment proceedings  in  Alabama  to  attach  the  $300.00  ordered 
paid  to  Mr.  Eastman,  except  the  proof  made  by  the  de- 
fendant. Security  Bank  &  Trust  Company,  that  the  check 
itself  had  endorsed  on  it  the  statement  that  payment  was 
refused  because  the  fxmd  had  been  garnished;  and  from 
this  statement  and  proof  we  think  we  may  infer  that  such 
proceeding  had  been  instituted,  and  said  fund  gamisheed 
in  the  hands  of  complainant  bank. 

It  appears  from  the  proof  that  one  of  the  trustees  in 
bankruptcy,  after  signing  the  check  and  delivering  it  to 
Eastman,  and  probably  the  next  day  thereafter,  but  be- 
fore it  was  presented  for  payment,  had  notified  the  bank 
not  to  pay  it ;  and  it  is  insisted  by  its  learned  counsel  that 
this  notice  by  one  of  the  trustees  was  sufficient  to  justify 
it  in  refusing  to  pay  the  check  when  it  was  presented,  even 
if  the  fund  had  not  then  been  gamisheed.  It  is,  however, 
insisted  bv  learned  counsel  for  the  Securitv  Bank  &  Trust 
Company  that  this  trustee  was  acting,  at  the  time  he  gave 
this  notice,  as  the  lawyer  for  the  Receiver,  or  assignee  of 
the  First  State  Bank  that  instituted  the  attachment  pro- 
ceedings against  Eastman,  and  was  not  acting  as  one  of 
the  trustees  in  giving  such  notice.  It  is  further  insisted 
that  all  of  the  trustees  did  not  notify  complainant  bank 
not  to  pay  the  check  when  presented,  and  for  these  rea- 
sons it  was  not  justified  in  refusing  payment.  We  do  not 
think  it  necessary  that  all  three  of  the  trustees,  in  person. 
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should  go  to  the  bank  and  notify  it  not  to  pay  the  check, 
or  that  they  should  all  three,  in  person,  so  notify  the  presi- 
dent of  the  bank.  If  one  of  them  gave  notice,  that  would 
be  sufficient  for  all  of  them.  Whether  the  trustee  who  did 
give  the  notice  was  acting  for  the  First  State  Bank,  or  its 
assignee  or  Receiver,  or  was  acting  at  the  time  he  gave  the 
notice  as  a  trustee,  we  do  not  undertake  to  decide,  because 
there  is  no  proof  that  he  was  acting  in  the  capacity  of  at- 
torney, and  the  defendant's  learned  counsel  insists  there 
is  no  proof  in  the  record  of  the  institution  of  attachment 
proceedings  to  impound  this  fund  in  Alabama,  and  if  there 
is  no  proof  of  this  fact,  then  it  would  certainly  follow  that 
there  was  no  proof  that  this  trustee  was  acting  as  attor- 
ney for  the  plaintiff  in  such  attachment  proceedings.  In 
view  of  the  condition  of  this  record,  we  see  no  escape  from 
the  conclusion  that  the  trustee  who  gave  the  notice  men- 
tioned was  acting  as  one  of  the  trustees  and  gave  it  in 
behalf  of  and  for  all  of  his  associates. 

A  few  days  after  the  refusal  of  complainant  bank  to  pay 
the  check,  the  defendant,  the  Security  Bank  &  Trust  Co., 
began  an  attachment  suit  in  Chattanooga,  Hamilton 
County,  Tennessee,  against  the  J.  C.  Jacobs  Banking  Co., 
to  collect  the  $300.00  covered  by  this  chock.  This  suit 
was  begun  before  a  Justice  of  the  Peace  for  Hamilton 
County,  on  the  30th  of  January,  1912,  and  the  affidavit 
made  by  one,  J.  E.  Edington,  in  order  to  obtain  an  at- 
tachment in  the  case,  is  as  follows: 


ff 


State  of  Tennessee^  Hamilton  County: 


"Before  me,  Geo.  W.  Edwards,  a  Justice  of  the  Peace 
in  and  for  said  county,  personally  appeared  the  under- 
signed, who  (as  agent)  (as  attorney)  makes  application 
for  the  writ  of  attachment,  and  on  oath  says : 
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"That  J.  C.  Jacobs  Banking  Co.,  is  indebted  to  Security 
Bank  &  Trust  Co.,  in  the  sum  of  $300.00,  by  (note)  (ac- 
count) ;  that  said  claim  is  just,  duo  and  unpaid,  and  that 
said  debtor  or  defendants  resides  out  of  the  State  of  Ten- 
nessee." 

The  above  affidavit  was  signed  and  sworn  to  by  Mr.  Ed- 
ington  on  the  date  stated.  Thereupon  a  bond  was  made 
in  the  sum  of  $600.00,  signed  by  the  Security  Bank  & 
Trust  Co.,  and  J.  P.  Edington,  Security.  An  attachment 
was  issued,  but  it  is  not  necessary  to  copy  it,  and,  on  'the 
same  date,  the  Justice  of  the  Peace  issued  a  summons, 
which  is  in  these  words: 

"Justice's  Summons. 
**State  of  Tennessee,  Hamilton  County. 

To  Any  Lawful  Officer  in  Said  County: 

"Summons  J.  C.  Jacobs  Banking  Co.  to  appear  before 
Geo.  W.  Edwards,  J.  P.,  at  his  office,  Chattanooga,  Tenn., 

to  answer  the  complaint  of in  a  civil  suit  for 

$300.00,   commenced   by   original   attachment  returnable 
before  said  J.  P. 

"This  30th  day  of  January,  1912. 

"Geo.  W.  Edwards,  /.  P/' 

The  affidavit,  the  bond,  the  attachment  and  the  sum- 
mons are  all  on  one  sheet  of  paper,  and  were  printed  forms 
and  evidently  such  as  are  always  used  by  the  Justice  in 
attachment  cases.  Evidently  they  were  not  prepared  for 
this  particular  suit,  but  were  such  as  the  Justice  used  in 
all  attachment  cases.  On  the  back  of  this  paper,  immedi- 
ately on  the  back  of  the  bond,  are  the  following  endorse- 
ments : 


*f 


134  COURT  OF  CIVIL  APPEALS. 

Banking  Co.  v.  Banking  Co. 

^'No.  2034. 

Attachment  and  Summons. 

"Security  Bank  &  Trust  Company,  Plaintiff, 

vs. 
"  J.  C.  Jacobs  Banking  Company,  Defendant. 
"Issued  30  day  of  Jan.,  1912. 

"Geo.  W.  Edwards^  J.  P. 

"Offioeb^s  Return  on  Summons: 

"Executed  on  J.  C.  Jacobs,  the  highest  officer  of  said 
Co.  in  the  County. 

"The  foregoing  summons  came  to  hand  same  day  issued. 
Executed  as  commanded,  and  set  for  trial  before  Geo.  W. 
Edwards,  J.  P.,  2  day  of  February  1911  at  2  o'clock  P.  M. 

"S.  M.  TiLFOED,  D.  8.  Constr 


The  officer  to  whom  the  attachment  was  issued  served 
a  garnishment  notice  on  Captain  C.  A.  Lyerly,  the  highest 
officer  of  the  First  National  Bank,  and  summoned  it  to 
appear  before  the  Justice  of  the  Peace  on  the  30th  of 
January,  1912,  to  answer  on  oath  what  it  owed  the  defend- 
ant and  how  much,  and  what  property  it  had  in  its  pos- 
session belonging  to  the  defendant,  the  J.  C.  Jacobs  Bank- 
ing Co. 

There  were  never  any  further  steps  taken  in  regard  to 
this  garnishment  proceeding  against  the  First  INTational 
Bank.  The  record  shows  it  was  simply  garnisheed  by 
virtue  of  the  attachment  issued  bv  the  Justice  of  the  Peace, 
after  the  officer  had  made  search  and  found  no  property 
of  the  J.  C.  Jacobs  Banking  Company  in  Hamilton  County. 
The  garnishee,  the  First  National  Bank,  never  made  any 
answer  to  the  garnishment  notice,  nor  was  there  any  judg- 
ment rendered  by  the  Justice  of  the  Peace  against  it  on 
such  notice.    There  was  no  publication  ordered  or  made  by 
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the  Justice  of  the  Peace  after  this  garnishment  notice  was 
served  on  the  First  National  Bank.  In  fact,  the  entire 
attachment  and  garnishment  proceedings  seem  to  have  been 
abandoned  after  the  notice  was  served  upon  the  First  Na- 
tional Bank,  and  no  further  steps  were  taken  on  such  pro- 
ceedings after  the  service  of  such  notice.  The  suit  seems 
to  have  proceeded  against  the  J.  C.  Jacobs  Banking  Com- 
pay  upon  the  theory  that  it  was  in  Court,  by  the  service 
of  the  summons,  which  we  have  quoted,  supra,  and  by 
virtue  of  the  officer's  return  quoted  above;  that  he  had 
executed  the  summons,  "on  J.  C  Jacobs,  the  highest  officer 
of  said  company  in  the  county." 

On  the  2d  of  February,  1912,  the  Justice  of  the  Peace 
rendered  a  judgment  in  favor  of  the  Security  Bank  &  Trust 
Company  against  the  J.  C.  Jacobs  Banking  Company,  in 
the  sum  of  $30Q.OO,  and  costs  of  suit.  The  only  evidence 
we  have  that  such  judgment  was  rendered  is  an  endorse- 
ment on  the  back  of  the  affidavit  made  for  the  attachment. 
This  judgment  is  a  printed  blank  form  undoubtedly  printed 
on  the  back  of  the  affidavit  at  the  time  this  entire  sheet  of 
paper  was  printed,  and  was  a  form  prepared  and  printed 
to  be  used  in  all  cases  where  attachment  proceedings  were 
instituted  and  judgment  rendered  in  such  proceedings. 
The  judgment,  as  it  appears  on  the  back  of  the  affidavit, 
is  as  follows: 

^'Security  B.  &  T.  Co.  v.  J.  C.  Jacobs  Banking  Co. 

"In  this  case  the  parties  appeared,  and,  upon  proof,  I 
give  judgment  in  favor  of  the  Plaintiff  and  against  the 
Defendant  for  $300.00  and  costs  of  suit,  and  an  order  of 

sale  is  awarded  to  sell the  property  attached 

in  this  case  for  cash  in  hand.    . 

"This  2  day  of  Feb.,  1912. 

"Geo.  W.  Edwards^  Justice  of  the  Peace/' 
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While  in  the  printed  form  it  is  recited  that  "the  parties 
appeared  and,  upon  proof,  I  gave  judgment  in  favor  of 
plaintiff  and  against  the  defendant,"  yet,  it  is  beyond  con- 
troversy or  question  that  the  J.  C.  Jacobs  Banking  Com- 
pany, either  as  an  incorporated  institution  or  as  a  part- 
nership, did  not  appear,  either  by  attorney  or  otherwise, 
and  that  they  had  not  been  brought  before  the  Court  either 
by  any  process  served  upon  it  according  to  law,  or  by  any 
publication  made  for  it  as  directed  in  attachment  proceed- 
ings. The  only  person  served  with  the  process,  or  sum- 
mons, was  J.  C.  Jacobs,  who  must  have  been  in  Chatta- 
nooga on  the  date  the  suit  was  instituted.  Service  of  this 
summons  on  him  did  not  operate  to  bring  before  the  Court 
the  complainant  Banking  Company^  whether  it  was  a  cor^ 
porated  institution  under  the  laws  of  Alabama  or  a  part- 
nership doing  a  banking  business  in  that  State.  The  only 
effect  of  serving  the  summons  upon  J.  C.  Jacobs  was  to 
bring  him  before  the  Court,  and  he  was  not  sued  in  the 
action,  nor  did  the  summons  run  against  him,  but  against 
the  J.  C.  Jacobs  Banking  Company. 

The  judgment  rendered  against  the  J.  C.  Jacobs  Bank- 
ing Company  on  the  2d  of  February,  1912,  was  not  ap- 
pealed from,  nor  any  steps  taken  to  enforce  its  collection 
until  the  12th  of  August  19 — ,  when  an  execution  was 
issued  by  the  Justice  of  the  Peace  from  said  judgment 
commanding  the  officer,  "that  all  the  goods,  chattels,  lands 
and  tenements  of  the  J.  C.  Jacobs  Banking  Company  he 
caused  to  be  made  the  sum  of  $300.00,  and  costs  of  the 
suit,  to  satisfy  a  judgment  which  Security  Bank  &  Trust 
Company  obtained  before  Geo.  W.  Edwards,  Justice  of  the 
Peace,  on  2d  of  February,  1912,  against  the  said  J.  C. 
Jacobs  Banking  Company,  Defendant,  and  such  money, 
when  collected,  paid  to  the  said  Security  Bank  &  Trust 
Company,  Defendant." 
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This  execution  went  into  the  hands  of  the  constable  on 
the  same  day  it  was  issued,  and  a  garnishment  notice  was, 
on  that  date,  served  on  C.  A.  Lyerly,  "the  highest  officer 
of  said  bank  in  my  county  to  answer  on  l7th  August,  at 
10  o'clock  A.  M."  The  garnishment  notice  served  upon 
Mr.  Lyerly  was  directed  to  the  First  National  Bank,  and 
commanded  it  to  appear  on  the  17th  of  August,  1912,  at 
10  o'clock  A.M.,  to  answer  on  oath  what  debts  it  owed  the 
J.  C.  Jacobs  Banking  Company,  and  what  property  it  had 
in  its  hands  belonging  to  said  Banking  Company.  This 
garnishment  notice  was  issued  to  the  First  National  Bank, 
"by  virtue  of  an  execution  in  my  hand  in  the  favor  of  the 
Security  Bank  &  Trust  Company  against  the  estate  of  J. 
C.  Jacobs  Banking  Company,  and  was  served  by  S.  M. 
Tilford,  D,  S.  On  the  back  of  this  garnishment  notice  is 
an  answer  purporting  to  be  made  by  the  First  National 
Bank,  but  sworn  to  by  George  D.  Lancaster,  as  its  attor- 
ney, and  in  this  sworn  answer  it  is  admitted*  the  First  Na- 
tional Bank  is  indebted  to  the  J.  C.  Jacobs  Banking  Com- 
pany,  defendant,  in  the  sum  of  $350.00.  On  this  answer 
the  Justice  of  the  Peace  rendered  a  judgment  on  the  26th 
of  August,  1912,  "for  the  Security  Bank  &  Trust  Co., 
against  the  First  National  Bank,  Garnishee,  for  $315.40." 

It  appears  that,  within  two  days  after  the  garnishment 
judgment  was  rendered,  the  bond  was  made  for  an  appeal 
of  said  judgment  to  the  Circuit  Court  of  Hamilton  Coimty, 
which  bond  is  in  the  sum  of  $650.00,  and,  after  stating 
the  style  of  the  cause  as  Security  Bank  and  Trust  Co.  v. 
/.  C.  Jacobs  Banking  Co,,  is  as  follows :  "We  acknowledge 
ourselves  indebted  to  Security  Bank  &  Trust  Co.,  in  the 
sum  of  $650.00.  But  this  bond  is  void  if  said  J.  C  Jacobs 
Banking  Co.,  and  the  First  National  Bank  of  Chattanooga, 
Tennessee,  shall  successfully  prosecute  an  appeal  prayed 
by  them  to  the  Oirciut  Court  of  said  county  from  a  judg^ 
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ment  rendered  against  said  First  National  Bank^  garn- 
ishee, in  the  above-described  cause  on  the  26  th  day  of 
August,  1912,  or  if  they  fail  to  do  so  shall  pay  and  satisfy 
all  costs  and  damages  adjudged  against  them  by  said  Cir- 
cuit Court  for  failure,  otherwise  this  bond  to  remain  in 
full  force  and  effect." 

This  bond  was  made  before  the  Justice  Edwards,  on  the 
28th  of  August,  1912,  and  was  signed  by  J.  C.  Jacobs 
Banking  Co.,  and  by  the  First  National  Bank.  Who 
signed  the  name  of  the  J.  C.  Jacobs  Banking  Company, 
or  the  name  of  the  First  National  Bank,  does  not  appear 
from  the  bond,  but  both  names  are  signed  in  a  different 
handwriting,  and,  evidently,  by  a  different  person.  There 
is  no  proof  that  any  member  of  the  J.  C.  Jacobs  Banking 
Company  was  present  in  Chattanooga  that  day,  and  pre- 
sumably its  name  was  signed  by  its  attorney. 

Shortly  after  this  bond  was  executed.  Mr.  Edington, 
representing  the  Security  Bank  and  Trust  Co.,  was  in  the 
office  of  the  Justice  of  the  Peace,  and  objected  to  it,  and 
for  that  reason  the  papers  in  the  case  were  never  returned 
into  the  Circuit  Court.  It  is  charged  in  the  bill,  and  at- 
tempted to  be  proved,  that  Mr.  Edington  promised  the 
Justice  that  he  would  notify  the  attorney  for  these  banks 
within  the  time  allowed  by  law  for  an  appeal  to  be  taken, 
so  that  they  could  make  a  good  appeal  bond ;  but  he  failed 
to  give  the  attorney  such  notice.  This  charge  in  the  bill 
is  not  proved,  though  there  is  some  evidence  indicating  the 
truth  of  the  charge.  Yet,  Mr.  Edington  emphatically  de- 
nies having  made  such  promise,  and  the  complainants  fail 
to  prove  this  allegation  in  their  bill.  Immediately  after 
this,  compainant  filed  the  bill  in  this  case,  seeking  to  have 
both  the  original  and  garnishment  judgment  declared  void, 
and  to  enjoin  the  First  National  Bank  from  paying  the 
amount  of  the  garnishment  judgment. 
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It  is  insisted  in  this  case  by  learned  oounsel  for  com- 
plainant that  both  the  affidavit  for  the  attachment  that 
was  made  before  the  Justice  of  the  Peace,  and  the  sum- 
mons issued  by  him  at  the  time  the  attachment  was  issued, 
are  void;  that  the  J.  C.  Jacobs  Banking  Company  was 
never  legally  made  a  party  to  the  attachment  suit,  and  was 
in  fact  not  a  party,  as  the  papers  in  the  case  show,  and 
that  the  judgment  of  the  Justice  of  the  Peace,  rendered  by 
him  on  the  2d  of  February,  1912,  was  an  absolute  nullity ; 
and  being  void,  the  execution  issued  therefrom,  as  well  as 
the  garnishment  notice  and  judgment  thereon  on  the  26th 
of  August,  1912,  were  likewise  void,  and  being  such,  com- 
plainant has  a  right  to  come  into  a  Court  of  Equity  and 
have  them  so  adjudged  and  decreed  and  their  collection 
enjoined.  It  is  further  insisted  that  the  J.  C  Jacobs 
Banking  Company  did  not  and  never  did  owe  the  Security 
Bank  &  Trust  Company  any  debt,  either  by  note,  account 
or  on  the  check  given  to  Eastman  by  the  Trustees  in  Bank- 
ruptcy, or  otherwise,  and  that  if  this  banking  company  is 
forced  by  these  proceedings  to  pay  the  Security  Bank  & 
Trust  Co.,  the  amount  of  the  judgment  rendered  against  it, 
on  the  2d  of  February,  that  it  will  lose  that  much  money, 
because  it  will  have  to  pay  the  amount  of  this  check  to  the 
attaching  creditors  of  Eastman,  who  gamisheed  this  fund 
in  Alabama,  and  for  these  reasons  it  would  be  inequitable 
to  compel  it  to  pay  this  $300.00  twice,  when  it  is  holding 
the  money  in  trust  and  receives  no  benefit  therefrom.  On 
the  other  hand,  the  learned  attorney  for  the  Security  Bank 
&  Trust  company  insists  that  the  attachment  proceeding 
instituted  on  the  30th  of  January,  against  the  J.  C.  Jacobs 
Banking  Company,  and  the  simimons  issued  and  served  on 
J.  C.  Jacobs,  operate  and  had  the  effect  of  bringing  the  J. 
C,  Jacobs  Banking  Company  before  the  Justice's  Court, 
and  made  it  a  party  to  that  suit,  and  that  his  judgment 
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against  it  was  a  valid  judgment  in  Tennessee,  and  not  a 
void  one  as  insisted  upon  by  the  complainant.  It  is  further 
insisted  that,  if  the  judgment  rendered  against  the  J.  C. 
Jacobs  Banking  Company  is  valid,  the  garnishment  pro- 
ceeding and  judgment  against  the  First  National  Bank, 
rendered  on  the  26th  of  August,  is  also  a  valid  judgment, 
and  that  it  has  a  right  to  collect  the  amount  of  said  garn- 
ishment judgment  in  full;  and  these  are  the  questions 
before  this  Court  for  its  decision. 

If  the  judgment  rendered  by  the  Justice  on  the  2d  of 
February,  1912,  is  void,  then  there  can  be  no  doubt  that  a 
Court  of  Equity  will  enjoin  its  collection  and  also  a  garn- 
ishment rendered  in  a  proceeding  to  collect  the  amount  of 
said  judgment.  1  Head,  229;  323  Tenn.  Chy.,  49;  11 
Humph.,  523;  4  Sneed,  196;  2  Tenn.  Chy.,  364;  11 
Heisk.,  555;  5  Cold.,  561;  2  Head,  599;  2  Tenn.  Chy., 
209-364 ;  2  Humph.,  137 ;  8  Humph.,  132 ;  3  Yer.,  366 ; 
11  Heisk.,  523. 

If  the  proceedings  are  merely  irregular,  the  judgment 
of  the  Justice  is  not  void,  and  cannot  be  attacked  collater- 
ally. 65  Tenn.,  258 ;  59  Tenn.,  625,  and  other  cases  not 
necessary  to  be  cited. 

It  is  true,  however,  that  if  the  original  judgment  is  void, 
then,  there  can  be  no  valid  proceeding  to  collect  it,  and  a 
judgment  against  a  garnishee  of  the  original  judgment 
debtor  will,  likewise,  be  void.  4  Yer.,  461 ;  Cooke,  478 ; 
11  Lea,  583. 

It  is  well  settled  that  a  judgment  rendered  against  a 
defendant  in  any  kind  of  a  case,  when  process  has  never 
been  sei'ved  on  him,  or  it,  in  the  way  provided  by  law ;  or 
where  there  has  been  no  attachment  of  his,  or  its,  property, 
and  publication  made  as  required  in  attachment  cases; 
and  where  there  has  been  no  voluntary  appearance  of  the 
defendant,  is  clearly  void,  and  a  bill  in  equity  will  lie  to 
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enjoin  its  collection.  1  Heisk.,  20;  12  Heisk.,  629,  and 
other  cases  hereinbefore  cited. 

It  is  further,  likewise,  well  settled  that  a  check  given  by 
a  depositor  on  a  fund  held  in  a  bank  for  him,  does  not 
operate  as  an  assignment  of  that  part  of  the  fund  drawn 
on  it  in  favor  of  the  payee  of  such  check.  Neither  can  the 
holder  of  such  check,  drawn  on  a  fund  to  the  credit  of  the 
drawer,  and  which  check  has  not  been  accepted,  or  where 
there  has  been  no  promise  or  agreement  to  pay  it  by  the 
bank,  maintain  an  action  against  the  bank  to  recover  from 
it  the  amount  of  the  check.  4  Pick.,  386 ;  38  Lea,  506 ; 
93  Tenn.,  353;  114  Tenn.,  693;  Negotiable  Instrument 
Law,  Section  189. 

The  Acts  of  1871,  Chapter  134,  Section  1,  provides  that, 
where  a  suit  is  commenced  by  original  attachment,  it  shall 
be  the  duty  of  the  Clerk  or  Justice  issuing  the  attachment, 
to  also  issue  a  summons  against  the  defendant  for  the  same 
cause  of  action ;  and  when  the  summons  is  executed  on  the 
defendant,  no  publication  shall  be  made,  nor  stay  of  judg- 
ment had ;  and,  under  Section  2,  of  the  Act,  it  is  provided : 
"That  the  summons  shall  be  in  the  usual  form,  and  in  addi- 
tion shall  notify  the  defendant  that  an  original  attachment 
suit  has  been  commenced  against  him." 

The  summons  issued  in  this  case  attempts  to  conform 
to  this  requirement  of  the  Act  cited  supra.  The  second 
section  of  the  Act  in  question  makes  the  summons  the  lead- 
ing process,  as  was  held  in  7  Bax.,  256,  and  this  leading 
process  is  to  be  in  the  usual  form  of  a  summons  issued  by 
magistrates,  and  such  as  are  provided  for  in  Shannon's 
Code,  Section  5958. 

In  the  Flood  Case,  122  Tenn.,  71-73,  and  also  in  the 
Davis  Case,  127  Tenn.,  167-171,  the  Supreme  Court  held 
that  the  summons  issued  by  a  magistrate  in  all  cases,  must 
conform  to  the  requirements  of  the  statute.     It  is  true 
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these  cases  were  not  attachment  suits,  but  were  ordinary 
suits  brought  before  a  Justice  of  the  Peace  to  recover  dam- 
ages; but  the  Supreme  Court  was  passing  upon  the  re- 
quirements of  the  statutory  form  of  a  summons  issued  by 
a  Justice  of  the  Peace,  and  Section  2  of  Chapter  134  of  the 
Act  of  1871,  requires  that  summonses  that  issue  in  attach- 
ment cases  "shall  be  in  the  usual  form",  that  is,  such  sum- 
monses shall  be  in  the  form  provided  in  Section  5958  of 
Shannon's  Code. 

The  form  provided  in  that  section  of  the  Code  is  as  fol- 
lows: "State  of  Tennessee,  County.     To  any 

lawful  officer  to  execute  and  return:  Summons  A.  B.  to 
appear  before  me,  or  some  other  Justice  of  the  Peace  for 
said  County,  to  answer  C.  D.  in  a  civil  action  by  note,  (or 
u]>on  an  account  or  otherwise,  as  the  case  may  be,)  under 

dollars,  this  day  of  ,  18—."     The 

above  is  the  form  of  the  summons  required  to  be  issued  by 
the  Justice  of  the  Peace  in  attachment  cases  when  suit  is 
begim  by  an  original  attachment  as  was  attempted  in  this 
case. 

In  the  case  under  consideration,  the  name  of  the  plain- 
tiff whose  complaint  the  defendant,  the  J.  C.  Jacobs  Bank- 
ing Company,  is  required  to  answer,  isi  not  stated.  Neither 
is  the  nature  of  the  cause  of  action  stated  in  this  summons, 
the  defendant  being  commanded  to  answer,  "In  a  civil 
suit  for  three  hundred  dollars,"  the  nature  of  the  demand, 
whether  it  is  a  suit  upon  a  note,  or  upon  an  account,  or 
for  a  breach  of  contract  of  any  kind,  or  in  an  action  for 
personal  injury  to  the  plaintiff,  is  not  stated.  There  are 
two  vital  defects  in  this  summons,  in  that  the  plaintiff  is 
not  stated  nor  is  the  nature  of  the  cause  of  action  set  out 
in  the  summons ;  and  it  was  held  in  Davis  v.  Railroad,  1 2^7 
Tenn.,  167,  that  a  summons  which  fails  to  contain  a  brief 
statement  of  the  cause  of  action,  sufficient  to  give  the  de- 
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fendant  reasonable  notice  of  what  he  is  called  upon  to 
answer,  is  fatal  and  defective ;  or,  in  other  words,  is  a  void 
process,  and  such  summons  being  the  foundation  of  the 
suit  and  the  judgment  upon  which  it  is  based,  and  it  being 
void,  there  is  no  valid  suit  or  judgment,  citing  Railroad  v. 
Flood,  127.  Tenn.,  56,  and  other  cases.  It  was  held  in 
Railroad  v.  Davis,  that  the  failure  of  the  warrant  in  that 
case  to  contain  a  brief  statement  of  the  cause  of  action 
rendered  it  void,  and  the  judgment  was,  likewise,  void. 
If  the  warrant  is  void,  as  the  Court  held  in  that  case,  then 
there  can  be  no  valid  judgment  based  upon  such  warrant. 

It  would  seem  that  appearance  by  the  defendant  and 
making  defense  to  the  suit  after  such  appearance,  does  not 
cure  the  defect  and  make  the  void  warrant  good  in  law  so 
as  that  a  judgment  rendered  thereon  is  valid.  If  the  war- 
rants in  the  ease  cited  in  122  and  127  Tennessee,  were 
void  for  the  reasons  stated  by  the  Judges  in  those  cases,  it 
then  certainly  must  follow  that  the  warrant  in  this  case 
is  also  void  for  the  reason  that  it  states  no  cause  of  action 
at  all.  The  defendant  is  called  on  to  answer  in  a  civil  suit 
for  three  hundred  dollars.  That  does  not  state  a  cause  of 
action.  But  it  is  void  for  the  additional  reason  that  it 
does  not  call  on  the  J.  O.  Jacobs  Banking  Company  to 
answer  the  complaint  of  anybody.  That  concern  is  simply 
required  to  answer  a  complaint  in  a  civil  suit  for  three 
himdred  dollars,  and  if  ever  there  was  a  void  warrant 
issued  by  a  Justice  of  the  Peace,  this  one  certainly  was 
void,  and  being  void,  appearance  by  the  defendant,  or  any 
one  for  it,  and  answering  to  the  merits  of  the  case,  does 
not  cure  the  defect  or  make  the  judgment  rendered  against 
such  defendant  a  valid  judgment.  Such  judgment  must 
be,  in  the  very  nature  of  things,  void,  for  the  reason  that 
the  foundation  upon  which  it  is  based  is  void.  If  the 
judgment  is  void,  and  the  writer  thinks  it  is,  it  follows 
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that  all  proceedings  had  to  enforce  its  collection  are  like- 
wise void. 

But,  some  of  the  members  of  this  Court  are  in  doubt 
about  the  warrant  issued  in  this  case  being  void,  and  are 
inclined  to  the  opinion  that  the  affidavit,  attachment  and 
bond  made  by  the  Security  Bank  &  Trust  Company  cured 
the  defects  suggested  as  appearing  in  the  warrant,  inas- 
much as  they  show  that  the  proceedings  were  in  favor  of 
the  Security  Bank  &  Trust  Company,  and  that  the  affidavit 
states  the  nature  of  the  cause  of  action.  The  writer  does 
not  agree  with  what  the  majority  of  the  Court  seem  to 
hold. 

It  is  conceded  that  the  foundation  of  this  action  against 
the  J.  C.  Jacobs  Banking  Company  is  the  check  issued 
by  the  Trustees  of  the  Bankrupt  to  Mi.  Eastman.  Neither 
the  affidavit  attachment  or  other  papers  in  this  case,  in 
stating  the  nature  of  the  plaintiff's  claim  against  the 
Jacobs  Banking  Company,  refers  to  a  check  or  mention  it. 
The  cause,  or  foundation  of  plaintiff's  action,  is  not  stated 
anywhere  in  either  of  these  four  papers,  except  in  the 
affidavit  signed  by  Mr.  Edington,  in  which  the  recital  is 
that  "J.  C.  Jacobs  Banking  Company  is  indebted  to  Se- 
curity Bank  &  Trust  Company  in  the  sum  of  $300.00  by 
(note)  (account)."  This  is  the  only  recitation  in  either 
of  these  papers  that  undertakes  to  state  the  nature  and 
character  of  the  claim  of  the  Security  Bank  &  Trust  Com- 
pany, and  this  does  not  disclose  to  the  defendant,  the  J.  C. 
Jacobs  Banking  Company,  whether  it  is  sued  upon  a  note, 
or  upon  an  account,  or  upon  what  the  suit  is  founded. 

As  stated  supra,  this  form  of  an  affidavit  was  unques- 
tionably in  common  use  by  the  justice  in  all  cases,  and  was 
intended  to  be  so  changed  as  to  conform  to  any  particular 
character  of  suit,  and  was  not  intended,  and  could  not 
have  been  intended,  to  state  the  nature  and  character  of 
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plaintiff's  suit  in  this  case.  The  writer  is  of  the  opinion 
that  neither  the  affidavit,  bond  or  attachment,  although  all 
of  them  were  printed  on  the  same  sheet  on  which  the  sum- 
mons issued  in  this  case  was  printed,  cured  the  defects 
pointed  out  in  the  simimons.  The  statute  does  not  provide 
for  having  these  four  papers  all  on  the  same  sheet.  It  does 
expressly  state  the  form  of  the  summons,  or  warrant,  to  be 
issued  by  the  Justice  of  the  Peace,  and  the  form  pre- 
scribed in  the  Code  expressly  requires  the  summons  to 
state  who  the  defendant  is  required  to  answer,  and  the 
nature  of  his  cause  of  action,  and  this  summons  does  not 
conform  to  the  requirements  of  the  statute  in  either  par- 
ticular ;  and  it  was  held  in  Railroad  v.  Flood,  and  Railroad 
V.  Davis,  supra,  that  the  summons  much  conform  to  the 
requirements  of  the  statute,  and  failing  to  do  so,  it  is  a 
void  process.  If  the  Supreme  Court  is  to  adhere,  and 
does  adhere,  to  its  holding  in  these  two  cases,  then  it  seems 
to  the  writer  beyond  question  that  the  summons  issued  in 
this  case  was  absolutely  void  process,  and  that  if  the  de- 
fendant, the  J.  C.  Jacobs  Banking  Company,  appeared  by 
any  of  its  officers,  or  by  an  attorney,  and  defended  on  the 
merits  of  the  suit,  still  the  judgment  rendered  against  it 
after  such  appearance  is  a  nullity,  and  all  proceedings  to 
enforce  it  are  likewise  nidlities. 

The  majority  of  the  Court,  however,  are  not  inclined  to 
take  this  view  of  the  summons  issued  in  this  case  for  the 
reasons  stated  above.  It  might  be  proper  to  add  that  the 
original  attachment  papers  issued  by  the  Justice  in  this 
case,  were  sent  up  with  the  record,  and  are  now  before  the 
Court,  and  these  criticisms  of  them  are  based  upon  their 
appearance  on  the  face  of  each  paper. 

But,  the  Court  is  of  the  opinion  that,  at  the  time  the 
Justice  of  the  Peace  rendered  the  judgment  against  the 
J.  C.  Jacobs  Banking  Company,  it  was  not  before  the 

10 
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Court,  and  for  that  reason  the  judgment  rendered  against 
it  was  a  nullity,  and  all  proceedings  to  enforce  it,  includ- 
ing the  garnishment  proceeding  and  judgment,  were  like- 
wise nullities.  The  return  of  the  officer  who  served  these 
papers  shows  that  the  summons  was  "executed  on  J.  C. 
Jacobs,  the  highest  officer  of  said  company  in  the  county." 
It  is  admitted,  and  could  not  be  disputed,  that  the  J.  C. 
Jacobs  Banking  Company  was  either  a  non-resident  corpo- 
ration, or  a  non-resident  partnership.  It  was  not  a  resi- 
dent of  Tennessee,  nor  doing  business  in  any  place  in  Ten- 
nessee, either  as  a  partnership  or  a  corporation.  We  have 
no  law  in  this  State  providing  for  suing  a  non-resident 
corporation,  or  a  non-resident  partnership,  and  bringing 
either  before  the  Court  in  the  manner  in  which  it  was 
done  in  this  case. 

Section  4539  to  and  including  4542  of  Shannon's  Code, 
provides  how  process  may  be  served  upon ' a  resident  corpo- 
ration, that  is,  one  chartered  and  doing  business  in  this 
State,  and  it  may  be  these  provisions  apply  to  and  cover 
the  case  of  a  non-resident  corporation  who  has  an  office 
and  is  doing  business  in  this  State.  But  it  is  manifest 
that  these  sections  of  the  Code  do  not  cover  this  defendant, 
nor  include  it  within  its  provisions,  for  the  evident  reason 
that  it  was  not  a  Tennessee  corporation,  chartered  under 
the  laws  of  this  State,  nor  was  it  a  domesticated  corpora- 
tion with  an  office  or  agency  and  doing  business  in  any 
county  in  this  State. 

Section  4543  to  4546  provides  how  a  corporation  claim- 
ing existence  under  the  laws  of  any  other  State  may  be 
sued  in  this  State,  but  such  suit  must  relate  to  a  transac- 
tion had  in  whole  or  in  part,  within  this  State,  or  to  a 
cause  of  action  that  arose  in  this  State.  In  such  a  case. 
Section  4545  provides  that  process  may  be  served  upon 
any  agent  of  said  corporation  found  within  the  county 
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where  the  suit  is  brought ;  but  the  service  of  this  process 
in  this  case  was  not  had  and  done  in  conformity  to  this 
statute.  Its  requirements  were  not  complied  with,  even 
if  the  suit  had  been  to  enforce  a  cause  of  action  that  arose 
in  this  State,  or  related  to  a  transaction  had  in  whole  or  in 
part  within  this  State,  and  the  suit  in  question  was  not 
such  an  action.  The  transaction  which  is  the  basis  of  this 
suit,  was  had  in  the  State  of  Alabama.  The  check  which 
is  the  basis  of  this  action  was  given  by  trustees  living  in 
Alabama,  and  while  they  were  in  Alabama,  and  on  a  fund 
that  was  in  a  bank  doing  business  ito  the  State  of  Alabama, 
and,  hence,  this  transaction  did  not  arise  in  whole  or  in 
part  in  Tennessee,  but  altogether  in  the  State  of  Alabama. 

As  is  evident,  the  Security  Bank  &  Trust  Company  had 
no  cause  of  action  against  the  J.  C.  Jacobs  Banking  Com- 
pany on  the  check  in  question,  because  the  latter  had  never 
accepted  it,  and  had  never,  in  any  way  or  at  any  time, 
agreed  and  promised  to  pay  it ;  so  that  the  cause  of  action 
in  this  case  did  not  arise  in  Tennessee,  but  if  plaintiff  had 
any  cause  of  action  at  all,  and  we  do  not  think  it  did,  it 
arose  in  the  State  of  Alabama  when  J.  C.  Jacobs  Banking 
Company  refused  to  pay  the  check  in  question. 

It  is  manifest,  therefore,  that  if  the  J.  C.  Jacobs  Bank- 
ing Company  is  a  non-resident  corporation,  it  was  not 
brought  before  the  Justice  of  the  Peace,  or  his  Court,  by 
the  service  of  the  process  on  Mr.  Jacobs,  as  was  done  by 
the  Constable,  or  Deputy  Sheriff,  in  this  case.  It  is  there- 
fore manifest,  and  cannot  be  disputed  that,  if  it  is  a  non- 
resident corporation,  the  judgment  rendered  against  it 
upon  service  of  process  in  this  manner,  did  not  operate  to 
bring  it  before  the  Justice,  nor  authorize  him  to  render  any 
judgment  against  the  J.  C.  Jacobs  Banking  Company, 
and,  for  that  reason,  such  judgment  against  it,  as  a  non- 
resident corporation,  is  a  nullity,  and  all  proceedings  to 
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enforce  such  judgment,  including  the  garnishment  pro- 
ceeding, are  likewise  nullities. 

If  the  J.  C.  Jacobs  Banking  Company  is  not  a  corpora- 
tion, but  a  partnership,  and  if  J.  C.  Jacobs  is  a  member  of 
such  partnership,  one  of  the  firm,  service  of  process  upon 
him  in  a  case  like  this,  certainly  did  not  operate  to  bring 
before  the  Justice  of  the  Peace's  Court  the  partnership  of 
the  J.  C.  Jacobs  Banking  Company.  In  such  case,  service 
of  process  upon  J.  C.  Jacobs  could  only  operate,  and  did 
only  operate,  to  bring  him  before  the  Court,  and  did  not 
authorize,  and  could  not  authorize,  the  Justice  to  render 
a  judgment  against  the  J.  C.  Jacobs  Banking  Company. 
For  service  of  process  in  a  case  like  the  one  under  con- 
sideration, could  bring  before  the  Court  only  the  person 
on  whom  process  was  served,  and  could  not,  and  did  not, 
bring  before  the  Court  the  partnership  so  as  to  authorize  a 
judgment  against  it  in  its  partnership  name.  The  justice 
would  only  be  authorized  to  render  a  judgment  in  such 
case  against  the  person  on  whom  process  was  served.  The 
judgment  against  him,  if  one  was  rendered,  would  be  a 
valid  judgment;  but  a  judgment  in  such  case  against  the 
J.  C.  Jacobs  Banking  Company  would  be  a  void  judgment. 

For  these  reasons  this  Court  is  of  the  opinion  that  the 
judgment  rendered  by  the  Justice  of  the  Peace  on  the  2d 
of  February,  1912,  against  the  J.  C.  Jacobs  Banking  Com- 
pany, was  void,  and  that  the  garnishment  proceeding  and 
judgment  subsequently  had  and  rendered  to  enforce  this 
judgment  were  likewise  void,  and  that  the  complainant  is 
entitled  to  the  relief  sought  in  and  by  its  bill;  that  the 
decree  of  the  Chancellor  dismissing  it  was  error,  and  it 
is,  therefore,  reversed  and  a  decree  will  be  entered  in  this 
Court  granting  complainant  the  relief  sought  in  and  by 
its  bill,  and  the  Security  Bank  &  Trust  Company  will  pay 
the  cost  of  all  these  proceedings. 
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Levy  Roberts  v.  N.,  C.  &  St.  L.  Railway. 

» 

Affirmed  by  Supreme  Court,  1916. 

Changebt  PBAoncE.    Dismissal  of  hill  after  hearing  and  before 
decree. 

A  complainant  in  a  chancery  cause  may  with  the  consent  of 
the  chancellor  dismiss  his  bill  after  answer  filed,  proof  taken 
and  cause  heard  and  taken  under  advisement,  where  there 
is  no  cross  bill  and  no  decree  for  an  accounting,  or  where 
defendant  has  acquired  no  peculiar  right. 


Feom  Heney  County. 


x\ppealed  from  the  Chancery  Court  of  Henry  County. 
J.  W.  Ross,  Chancellor. 

Tayloe  &  Hudson  for  Complainants. 

Lamb  &  Fitzuoh  for  Defendants. 

Me.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

The  question  presented  for  determination  is  whether 
the  Chancellor,  before  any  decretal  order  and  in  the  ab- 
sence of  cross  bill  or  counter  claim,  can  dismiss  a  suit  in 
equity  without  prejudice  after  it  has  been  taken  under 
advisement  by  him.  We  answer  this  question  in  the  affirm- 
ative after  a  careful  investigation  of  the  practice  books 
and  of  the  decisions  which  throw  light  upon  the  subject. 

On  November  14,  1913,  Roberts  filed  his  bill  against 
the  defendant  Railway  Company  and  one  Hills,  an  agent 
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of  the  feailway  Company  at  Puryear,  to  recover  the  value 
of  five  hogsheads  of  tobacco  which  were  consumed 
in  a  fire  which  destroyed  the  depot  at  Puryear  on 
the  16th  day  of  June,  1913.  The  theory  presented  by  the 
bill  was  in  the  main  that  the  tobacco  had  been  stored  at 
intervals  in  the  station  house  to  await  shipping  orders; 
that  on  the  16th  or  16th  of  June  an  order  had  been  given 
to  the  railroad  company  to  load  the  tobacco  and  ship  it 
at  such  time  or  with,  such  speed  as  to  reach  the  Paducah 
market  on  the  morning  of  the  17th  of  June ;  that  the  rail- 
way company  and  the  agent  were  negligent  in  obeying  this 
shipping  order  and  in  delaying  the  loading  of  the  cars,  in 
consequence  of  which  negligence  a  fire  occurring  on  the 
16th  of  June  destroyed  the  tobacco.  While  not  made  prom- 
inent, it  may  be  said  that  the  bill  also  presented  the  theory 
of  carrier  liability  arising  upon  the  receipt  of  the  tobacco 
at  Puryear.  A  discovery  was  sought;  at  least  the  oaths 
of  the  defendants  to  their  respective  answers  were  not 
waived. 

Hills  ans\vered  under  oath  and  his  co-defendant  an- 
swered under  seal.  The  substance  of  the  answers  was  that 
the  tobacco  had  not  been  delivered  to  the  railway  company 
as  a  carrier,  but  had  been  delivered  at  intervals  for  the  ac- 
commodation of  complainant  and  to  aw^ait  the  accumula- 
tion of  a  carload  before  shipping  orders  were  to  be  given ; 
that  the  railway  company  was  not  responsible  for  the  fire 
and  was  not  guilty  of  any  negligence  causing  it;  that  it 
was  not  guilty  of  any  negligence  with  respect  to  shipping 
orders,  but  was  prompt  and  diligent  in  making  the  arrange- 
ments to  transport  the  tobacco  in  accordance  with  its  cus- 
tom and  duty,  which  was  known  to  complainant. 

It  is  disclosed  by  the  record  that  at  the  February  term, 
1914,  some  exceptions  to  the  answers  were  adjusted  by 
some  stipulations  with  respect  to  the  facts,  and  that  the 
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cause  was  continued  to  another  day  or  to  the  next  term. 
No  proof  seems  to  have  been  taken.  Some  affidavits  filed 
with  the  transcript  seem  to  have  been  treated  as  parts  of 
the  answers.  While  as  we  have  stated,  the  February  rec- 
ord entry  shows  no  submission  of  the  case,  we  find  an  entry 
of  final  decree  at  the  December,  1&14,  term,  containing 
a  recital  that  the  cause  had  been  taken  under  advisement 
by  the  Chancellor  at  the  preceding  February  term.  This 
final  decree  was  simply  to  the  effect  that  complainant's 
solicitors  had  moved  the  Court  for  permission  to  dismiss 
their  bill  without  prejudice  and  that  the  Court  had  granted 
this  motion  and  dismissed  the  bill  upon  complainant  pay- 
ing the  costs.  That  which  is  shown  by  the  record  is  sim- 
ply a  voluntary  dismissal  of  a  Chancery  case  before  any 
decree  on  the  merits,  or  as  to  that  matter  any  decretal  or- 
der whatever.  It  will  be  noted  also  that  the  order  of  dis- 
missal is  silent  as  to  the  real  reasons  or  motives  prompt- 
ing the  solicitors  to  make  the  motion  and  causing  the 
Chancellor  to  allow  the  dismissal.  Hence,  while  there  is 
no  reason  shown  for  the  dismissal,  at  the  same  time,  it 
being  a  matter  at  least  in  which  the  Chancellor  had  some 
discretion,  it  is  not  far-fetched  to  presume  that  he  had 
some  reasons  which  evoked  its  exercise. 

We  have  not  deemed  it  necessary  to  enter  upon  a  dis- 
cussion of  the  question  of  liability  of  the  railway  company 
to  the  complainants.  Whether  liable  or  not  was  a  question 
which  could  be  determined  upon  final  hearing  only.  We 
are  simply  concerned  with  determining  whether  or  not 
a  complainant  may  voluntarily  dismiss  his  suit  in  the  face 
of  a  strong  presumption  that  he  would  lose  upon  final 
hearing.  We  have  no  statute  in  Tennessee  bearing 
directly  upon  the  question.  It  is  too  plain  for  argument 
that  Code  section  4689,  Shannon,  has  reference  to  Cir- 
cuit Court  and  jury  trials  and  not  to  proceedings  con- 
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ducted  according  to  the  ancient  forms  of  equity.  The  only 
statute  that  remotely  bears  on  the  question,  and  this  bear- 
ing may  be  not  so  remote  after  all,  is  that  of  section  4446 
of  Shannon's  Code,  authorizing  the  institution  of  new  suits 
within  one  year  after  termination  of  a  preceding  litigation 
upon  matters  not  involving  the  merits.  This  section  has 
specific  reference  to  suits  in  equity  as  well  as  at  law,  and 
embraces  voluntary  dismissals  of  the  one  as  well  as  the 
other.  Hence,  we  need  not  discuss  at  length  the  inserting 
or  the  leaving  out  of  the  words  "without  prejudice,"  as 
that  would  be  the  legal  effect  anyhow. 

We  have  examined  the  decisions  in  our  State  bearing 
upon  this  question,  with  the  following  result :  The  general 
rule  is  that  a  complainant  may  dismiss  his  bill  at  any  time 
before  decree  pronoimced,  upon  the  payment  of  costs.  OU- 
lespie  v.  McEwen^  1  Shannon,  400;  Stogie  v.  Huggins, 
Idem,  564;  Croft  v.  Johnson,  8  Baxter,  393;  Fisher  v. 
Stovall,  1  Pickle,  316 ;  Moore  v.  Tillman,  23  Pickle,  361. 
This  rule  is  not  affected  by  the  fact  that  the  bill  has  been 
read  and  the  evidence  heard.  Mabry  v.  Churchwell,  1  Lea, 
416-424.  All  the  authorities  cited  agree  that  this  is  the 
general  rule ;  and  this  proposition  is  based  upon  the  numer- 
ous authorities  which  deal  vnth  the  practice  of  the  High 
Court  of  Chancery  of  England,  which  practice  we  follow 
implicitly  except  as  modified  by  our  statutes.  Chicago  <& 
Alton  Railway  v.  Dum^nt,  109  U-.  S.,  702;  Rex  v.  Car- 
lyle,  11  English  Ruling  Cases,  9.  Attention  in  particu- 
lar is  called  to  the  case  of  Watt  v.  Crawford,  11  Paige, 
472,  wherein  Chancellor  Walworth  announces  the  general 
rule  to  be  just  as  stated,  and  proceeds  to  enumerate  all  the 
exceptions  thereto,  none  of  which  exceptions  has  direct 
application  to  the  case  at  bar.  Our  own  decisions  refer 
to  exceptions  to  the  general  rule;  but  an  analysis  of  all 
of  them  brings  to  light  the  further  rule  that  a  dismissal 
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m/ust  be  granted  when  requested  if  no  decree  in  which  a 
defendant  has  acquired  an  interest  has  been  passed;  and 
especially  must  the  request  be  granted  when  no  decree  what- 
ever has  been  announced  or  an  order  made,  as  in  the  case 
at  bar.  The  exceptions  numerated  seem  to  be  as  follows : 
Where  a  cross  bill  has  been  filed  and  treated  as  an  inde- 
pendent or  cross  action  and  presented  by  the  defendant  to 
issue:  Moore  v.  TiUmam,  supra.  Secondly,  where  an 
accounting  has  been  ordered  or  a  reference  had,  in  conse- 
quence of  which  the  defendant  has  shown  himself  entitled 
to  certain  recoveries  or  certain  equities.  Thirdly,  where 
an  issue  of  fact  has  been  submitted  to  a  jury  and  deter- 
mined by  them  in  favor  of  defendant  Over  and  above 
all  these  is  the  one  rule  to  the  effect  that  a  dismissal  must 
be  allowed  at  request  of  complainant  when  no  decree  or 
order  or  reference  has  been  made,  asked  or  entered. 

In  no  single  case  has  the  question  of  the  inconvenience 
of  a  defendant  in  preparing  his  defense  or  the  annoyance 
or  anxiety  suffered  by  him  because  of  a  likelihood  of  his 
being  again  hailed  to  Court  been  considered  by  the  Courts 
as  a  controlling  reason  for  disallowing  a  voluntary  dis- 
missal. 

It  results  from  the  forgoing  that  we  do  not  think  that 
the  railway  company  can  legally  complain  of  permission 
granted  Roberts  to  dismiss  his  bill.  The  decree  of  the 
Chancellor  is  therefore  affirmed.  Complainant  will  pay 
the  costs  accrued  up  to  the  time  of  the  Chancellor's  decree. 
Defendants  will  pay  the  costs  of  this  Court. 
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Beulah  Dews  v.  B.  R.  Dews. 

Writ  of  certiorari  denied,  1915. 

1.  DiTOBCE  AND  Alxmont.    General  allowance.    Bill  for  speciflca- 
turn  and  enforcement, 

A  wife  to  whom  a  divorce  and  alimony  were  decreed,  includ- 
ing reasonable  support  for  herself  and  child,  may  at  a  sub- 
sequent term  file  a  bill  or  petition  in  the  cause  for  the  pur- 
pose of  having  her  allowance  made  more  specific  and  for 
greater  security  and  Regularity  In  its  payment. 

2.  Samb.    Diminution,    Rights  of  husband. 

In  such  case  where  the  Court  fixes  the  amount  the  husband 
may  at  later  periods  make  application  to  the  Court  for  a 
modification  where  the  amount  allowed  Is  too  large  or  the 
terms  too  rigid. 


Feom  Davibson  County. 

Appeal  from  the  Second  Circuit  Court  of  Davidson 
County.    M.  H.  Meeks^  Judge. 

A.  J.  Grigsby  for  Petitioner. 

R.  P.  Dews  for  Defendant 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 

The  complainant  and  defendant  have  been  husband  and 
wife,  and  on  the  6th  of  December,  1912,  she  was  granted 
an  absolute  divorce  from  her  husband,  B.  R.  Dews,  upon 
a  bill  filed  by  her  against  him,  when  the  case  was  heard 
on  the  record  and  oral  testimony,  and  the  bonds  of  mat- 
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trimony  between  them  forever  dissolved.     In  such  decree 
the  following  is  recited: 

'*It  is  further  ordered,  by  the  Court,  that  the  complain- 
ant be  given  the  exclusive  custody  and  control  of  the  minor 
child,  as  mentioned  in  the  bill,  to  wit,  Lawrence  Dews.  It 
is  further  ordered  by  the  Court  that  defendant  shall  sup- 
port said  child." 

On  May  9,  1914,  the  complainant  in  the  divorce  suit, 
Mrs.  Dews,  filed  a  petition  in  the  original  cause  against 
the  defendant  Dews,  setting  out  the  fact  that  she  was 
granted  an  absolute  divorce  from  her  husband  on  Decem- 
ber 6,  1912,  and  that  in  such  decree  she  was  given  the  ex- 
clusive custody  of  their  boy,  Lawrence  Dews,  who  was,  at 
the  date  of  said  decree  of  divorce,  about  eleven  years  old, 
and  that  in  said  decree  of  divorce  the  defendant  Dews  was 
ordered  to  support  said  child,  their  little  boy,  Lawrence 
Dews.  It  is  charged  in  the  petition  that  the  defendant 
had,  since  the  date  of  the  decree  of  divorce,  been  paying 
complainant  ten  dollars  per  month  and  had  furnished  their 
boy  a  limited  amount  of  clothing  but  not  a  sufiicient  quan- 
tity or  quality  to  keep  him  adequately  clothed  or  to  be  in 
keeping  with  his  station  in  life.  She  thereupon  states  in 
her  petition  what  she  estimates  to  be  a  sufficient  amount 
of  money  with  which  to  support  their  son,  and  charges 
that  it  would  require  thirty  dollars  a  month,  and  that  as 
he  grows  older  the  expenses  are  increased  and  are  corre- 
spondingly greater,  and  she  asked  that  said  sum  be  in- 
creased at  the  rate  of  two  dollars  per  month  until  the  fur- 
ther orders  of  the  Court. 

The  defendant  was  served  with  a  copy  of  the  petition, 
which  he  answered,  and  insists  that  he  had  furnished  his 
son  all  the  proper  clothing,  necessaries  and  money  that  he 
needed,  and  what  he  had  furnished  to  his  son  amounted 
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to  nearly  twenty  dollars  per  month  for  each  month  since 
the  decree  of  divorce  was  entered  in  the  cause^  and  he 
insists  that  the  amount  so  furnished  by  him  was  sufficient 
for  all  the  necessaries  of  their  child,  and  that  he  had  in 
fact  and  in  this  way  complied  with  the  orders  of  the  Court 
to  support  their  child. 

By  agreement  of  counsel  a  reference  was  made  to  the 
Clerk  of  the  Court  to  take  proof  and  report,  first,  what  is 
the  financial  standing  of  Defendant  Dews ;  second,  whether 
or  not  the  defendant  has  been  obeying  the  formal  decree 
of  the  Court  in  this  cause;  and,  third,  what  would  be  a 
reasonable  allowance  for  the  support  of  the  minor  child, 
Lawrence  Dews.  On  this  order  of  reference  the  Clerk 
took  the  depositions  of  a  number  of  witnesses,  and  from 
the  proof  on  file  in  his  office,  reported  first,  that  defen- 
dant's financial  standing  consisted  of  an  uncertain  salary 
as  a  railroad  man  ranging  from  $125.00  to  $150.00  i>er 
month ;  second,  the  Clerk  reported  from  all  the  proof,  that 
defendant  had  obeyed  the  order  to  support  this  little  boy, 
both  in  spirit  and  in  fact ;  third,  the  Clerk  reported  from 
all  the  proof  that  twenty  dollars  per  month  would  be  a 
reasonable  allowance  for  the  support  of  the  child. 

There  were  exceptions  to  this  report,  but  these  excep- 
tions do  not  appear  to  have  ever  been  acted  upon  by  the 
trial  Judge.  In  his  final  order  it  is  said:  "This  cause 
came  on  to  be  heard,  as  well  as  on  a  former  day  of  this 
term,  .  .  .  upon  motion  of  the  complainant  to  try, 
hear  and  dispose  of  the  report  of  the  Clerk  in  this  cause, 
exceptions  thereto  and  appeal  therefrom  to  this  Court. 
Upon  argument  of  counsel  and  due  consideration  thereof, 
the  Court  is  pleased  to  disallow  and  dismiss  the  complain- 
ant's petition  in  this  cause,  and  all  motions  and  pleadings 
thereunder."  Thereupon  complainant's  petition  was  dis- 
missed, and  she  was  taxed  with  the  costs  of  the  same,  and 
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her  motion  for  new  trial  being  overruled,  she  had  prayed 
an  appeal  to  this  'Court  and  assigned  as  error  the  action  of 
the  trial  Judge  in  dismissing  her  petition. 

Quite  an  elaborate  argument  has  been  made  in  the 
briefs  of  learned  counsel  in  support  of  the  right  of  com- 
plainant to  file  this  petition  and  in  denial  of  her  right  to  do 
so,  but  we  think  there  can  be  no  reasonable  controvery 
about  the  right  of  complainant  to  file  her  petition  and 
compel  her  former  husband  to  comply  with  the  orders, 
judgments  and  decrees  of  the  Court  directing  him  to  sup- 
port the  minor  child  of  these  parties.  We  do  not  deem  it 
necessary  to  cite  authorities  to  sustain  this  position.  It 
was  the  duty  of  the  defendant  to  support  his  minor  child 
whether  the  Court,  when  granting  the  divorce,  so  decreed 
or  not.  Having  given  its  mother  the  exclusive  custody  and 
control,  then,  under  the  holdings  of  the  Supreme  Court  in 
the  case  of  Evans  v.  Evans,  126  Tenn.,  112,  it  was  the 
legal  duty  of  the  defendant  to  support  his  little  boy,  even 
if  the  Court  had  not  so  ordered  him.  But  in  this  case  the 
Court  ordered  and  directed  the  defendant  to  support  their 
minor  child,  and,  hence,  there  is  placed  upon  him  not  only 
his  legal  duty  to  do  so,  but  a  direct  order  of  the  Court  com- 
mitting the  custody  of  the  child  to  its  mother  when  she 
was  granted  a  divorce. 

Defendant  insists,  and  such  is  the  burden  of  the  argu- 
ment of  his  able  counsel,  that  he  has  fully  complied  with 
the  orders  of  the  Court,  and  has  supported  his  little  boy  in 
every  way  he  should  be  required  to  do;  while  the  com- 
plainant's counsel,  with  as  much  vigor  and  ability,  con- 
tends that  while  he  has  contributed  some  to  the  support  of 
his  child,  yet,  he  has  not  discharged  his  full  duty  in  this 
respect.  In  her  testimony,  complainant  admits  that  her 
former  husband,  the  defendant,  has  paid  her  regularly  ten 
dollars  per  month  for  the  board  of  the  child,  but  complains 
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that  he  has  wholly  failed  to  furnish  him  with  sufficient 
clothing  and  other  necessaries,  as  well  as  such  necessary 
money  as  she  is  compelled  to  have  to  pay  his  laundry  bills, 
car  fare,  school  books,  and  other  little  things  that  it  is 
absolutely  necessary  for  a  child  to  have  when  growing  up 
and  going  to. school.  She  likewise  insists  in  her  deposition 
that  the  boy  is  not  kept  properly  clothed,  and  the  proof 
indicates  that  defendant  furnishes  hipa  only  two  suits  of 
clothing  each  year,  one  in  the  spring  and  one  in  the  fall ; 
and  it  is  insisted  that  that  is  insufficient,  and  that  the  boy 
having  but  one  suit  each  season  never  has  proper  clothing 
to  wear  to  Sunday  school,  church  and  other  places  that 
it  is  necessary  for  him  to  go.  It  is  further  insisted  by 
petitioner  that  often  when  such  things  as  clothing  are 
needed,  she  finds  it  a  difficult  "matter  to  induce  the  de- 
fendant to  buy  them,  and  that  he  frequently  delays  pur- 
chasing needed  articles,  until  the  boy  is  sometimes  nearly 
barefooted  and  his  clothes  ragged  and  greatly  worn.  For 
these  reasons  she  desired  the  Court  to  fix  a  certain  stipu- 
lated amount  to  be  paid  by  the  defendant  each  month  for 
the  support  and  maintenance  of  their  boy,  so  that  she  will 
not  be  subjected  to  the  disappointments  and  refusals  on 
the  part  of  her  former  husband  to  buy  him  such  things  as 
he  needs  and  when  he  needs  them. 

Defendant,  on  the  other  hand,  insists  that  if  he  is  re- 
quired to  pay  to  complainant  a  certain  stipulated  amount 
each  month,  she  will  use  a  part  of  it  in  dressing  herself, 
and  will  not  use  all  of  it  in  supporting  and  clothing  their 
boy,  it  being  said  by  him  in  his  testimony  that  she  is  a 
handsome,  vain  woman,  who  likes  to  dress  well.  In  reply 
to  this  she  states  that  she  is  perfectly  willing  for  the  Court 
to  order  defendant  to  pay  the  monthly  allowance  into  the 
hands  of  the  Clerk  of  the  Court,  or  into  the  hands  of  some 
one  appointed  as  the  boy's  guardian,  to  be  by  such  person 
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expended  for  the  benefit  of  the  boy.  She  insists  that 
she  ought  not  to  be  subjected  to  the  annoyance  and  incon- 
venience of  having  to  run  after  and  beg  her  former  hus- 
band for  money  with  which  to  clothe  and  support  their 
child,  and  we  are  of  the  opinion  that  her  insistence  in  this 
respect  is  not  unreasonable. 

The  decree  of  divorce  granted  to  her,  dissolving  the 
bonds  of  matrimony  between  husband  and  wife,  recites  that 
it  is  because  of  his  cruel  and  inhuman  treatment  toward 
his  wife,  the  petitioner  in  this  case.  It  appears  that,  since 
the  divorce  was  granted  complainant,  defendant  has  con- 
tracted another  marriage,  and  has  by  that  wife  a  child, 
and  that  they  are  living  with  his  second  wife's  mother.  In 
such  condition  of  affairs  it  certainly  must  be  rather  hu- 
miliating to  complainant  to  be  compelled  to  either  in  per- 
son ask  defendant  for  money  with  which  to  support  their 
boy,  or  to  send  him  to  his  father  for  things  that  he  needs; 
and  we  think  it  a  reasonable  request  on  her  part  that  he  be 
required  to  pay  a  certain,  definite,  fixed  amount  each 
month  to  someone  to  be  used  in  supporting  and  maintain- 
ing and  educating  his  child. 

While  some  of  the  evidence  indicates  that  the  cost  and 
expense  of  living  at  the  time  the  depositions  were  given, 
were  no  greater  than  when  the  divorce  was  granted  in 
1912,  yet,  the  members  of  this  Court  have  had  experience 
along  these  lines  themselves,  and  they  know,  as  a  matter 
of  fact,  for  it  is  common  knowledge  to  everybody,  that  the 
cost  of  living  since  the  divorce  was  granted  has  very  con- 
siderably increased,  so  much  so  that  public-spirited  men 
and  committees  in  different  parts  of  the  United  States 
have  undertaken  to  investigate  the  causes  thereof.  So  that, 
we  do  not  place  nmch  value  upon  the  testimony  of  the  wit- 
nesses who  say  that  the  cost  of  living  was  no  more  when 
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this  proceeding  was  heard  than  when  the  divorce  was 
granted. 

Defendant  has  taken  the  depositions  of  merchants  with 
whom  he  deals  in  Nashville  to  show  that  he  has  bought  a 
sufScient  quantity  of  clothes  for  the  boy,  and  clothing  of 
the  proper  quality  for  a  boy  of  his  station  in  life.  Some  of 
the  members  of  this  Court  have  also  had  experience  in  buy- 
ing clothing  and  other  necessaries  for  boys,  and  they  very 
well  know  that  a  yoimg,  healthy,  active,  vigorous  boy  wears 
out  clothing  mighty  fast. 

The  defendant  seems  to  higgle  about  the  amount  of 
the  laundry  bill  each  month  paid  for  his  child,  and  insists 
that  one  dollar  a  month  is  sufficient  for  that  purpose.  It 
is  our  observation  that  a  boy  who  romps  and  plays  with 
his  little  associates,  is  in  constant  need  of  a  change  of 
clothing,  and  that  his  part  of  the  laundry  is  generally  the 
largest  that  goes  to  wash,  and  we  are  quite  sure  that  it 
would  be  almost  impossible  to  find  anybody  who  would 
take  the  contract  to  do  his  laundry  work  for  one  dollar  per 
month.  Living  in  a  city  like  Nashville,  a  boy  eleven  years 
old  would  necessarily  need  more  or  less  money  for  car  fare, 
school  books,  school  supplies  and  various  other  little  things 
that  come  up  that  a  father  never  thinks  of,  but  which  is 
constantlv  before  the  mind  of  the  mother,  and  these  little 
items  in  the  aggregate  amount  to  considerable  sum  at  the 
end  of  the  year. 

It  is  common  observation  that  a  yoimg,  vigorous,  healthy 
boy,  eleven  or  twelve  years  old,  will  eat  as  much  as  a  man, 
unless  he  happens  to  be  a  lalK>ring  man,  and  w^iile  it  is 
not  usual  to  pay  as  much  for  such  boy's  board,  as  is  paid 
for  that  of  a  grown  man,  yet  it  really  costs  about  as  much 
to  feed  such  a  boy  as  it  does  a  grown  man.  This  record 
indicates  this  to  be  true,  and  the  writer  of  this  opinion, 
from  observation  and  experience,  knows  it  to  be  true. 
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We  do  not  think  twenty  dollars  a  month  is  a  sufficient 
amount  to  meet  all  the  necessary  requirements  of  this  little 
boy.  While  he  has  not  had  much  sickness  since  the  divorce 
was  granted,  that  is  no  guarantee  that  he  will  not  in  the 
future.  His  eyes  seem  to  be  in  bad  shape,  and  we  know 
from  experience  that  a  person  who  wears  glasses  is  often 
liable  to  break  them.  In  fact,  there  are  a  great  many  little 
incidental  expenses  connected  with  the  raising,  maintain- 
ing, educating  and  supporting  a  boy  that  the  husband  and 
father  knows  but  little  and  thinks  but  little  about,  but 
which  the  attentive,  loving,  caretaking  mother  watches  and 
looks  after  with  constant  fidelity. 

In  the  case  of  Evans  v.  Evans,  supra,  the  divorced  wife 
sued  her  divorced  husband  for  the  sum  of  $450.00,  the 
amount  she  alleged  was  required  for  the  support  and  main- 
tenance of  their  daughter  who  was  fifteen  or  sixteen  years 
old,  from  April  8,  1910,  to  December  1,  1910,  a  period  of 
not  quite  eight  months.  The  Supreme  Court  in  passing 
upon  this  allowance,  gave  her  a  judgment  against  her 
former  husband  for  the  amount  she  sought  to  recover  in 
that  case.  The  girl  in  that  case  was  about  four  or  five 
years  older  than  the  boy  in  this  case.  She  was  the 
daughter  of  parents  who  were  evidently  not  in  a  good 
financial  condition,  while  the  divorced  wife  was  evidently 
a  poor  woman  living  in  iTew  York.  If  the  amount  allowed 
her  in  that  case  was  just  and  proper,  then  certainly  twenty- 
five  dollars  per  month  would  not  be  an  imreasonable 
amount  to  allow  for  the  support  of  the  child  in  this  case. 

We  have  reached  the  conclusion  that  this  defendant, 
during  the  next  twelve  months,  beginning  from  the  date 
when  this  cause  reaches  the  Circuit  Court  of  Davidson 
County,  should  pay,  at  the  end  of  each  month,  the  sum  of 
twenty-five  dollars,  to  be  used  in  supporting,  maintaining 
and  educating  his  boy.  This  money  he  will  pay  to  the 
11 
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Clerk  of  the  Circuit  Court  of  Davidson  County  to  be  by 
the  Clerk  paid  to  a  regular  guardian  of  Lawrence  Dews, 
and  then  to  be  used  by  said  guardian  in  the  support,  main- 
tenance and  education  of  his  son.  If  she  fails  to  have 
such  guardian  appointed,  then  the  Clerk  will  expend  said 
fund,  under  the  suggestions  of  complainant,  in  the  sup- 
port and  maintenance  of  this  boy. 

This  order  will  be  enforced  for  one  year  only  from  the 
date  mentioned,  and  if  at  the  end  of  that  time  the  de- 
fendant's financial  condition  has  changed  for  the  worse, 
he  may  make  application  to  the  lower  Court  for  its  reduc- 
tion ;  but  if  his  financial  condition  has  not  so  changed,  or 
has  improved,  the  petitioner  may  ask  for  some  increase  in 
the  allowance  per  month,  provided  it  is  made  to  appear 
to  the  lower  Court  that  the  child's  necessities  require  such 
increase. 

This  cause  will  be  remanded  to  the  Circuit  Court  of 
Davidson  County  to  carry  into  effect  this  order,  and  the 
defendant.  Dews,  will  pay  all  the  costs  of  this  proceeding. 
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B.  E.  NoBRis  V.  L.  &  X.  R.  R.  et  als. 
Writ  of  certiorari  denied  by  Supreme  Court,  1915. 

1.  Reybbsal.    HarmleM  error.    Instructions, 

Where  plaintiff  has  recovered  a  verdict  establishing  his  right 
of  action  for  negligence  against  defendant,  there  will  be  no 
reversal  for  errors  in  the  charge  of  the  Court  with  respect 
to  the  degree  of  care  of  the  defendant  or  as  to  other  breaches 
of  duty;  nor  will  there  be  any  reversal  for  refusal  of  the 
Court  to  give  proper  requests  for  additional  instructions  as 
to  liability.    All  these  errors  will  be  treated  as  harmless. 

■ 

2.  Railroads.    Burning  of  weeds  and  rubbish  on  right  of  way. 

A  railway  company  in  performing  its  duty  of  keeping  its  right 
of  way  clear  of  inflammable  materials  may  set  fire  to  weeds 
and  rubbish  thereon;  but  in  so  doing  it  must  exercise  care 
commensurate  with  the  dangers. 

3.  Same.    Contributory  negligence  of  adjacent  landowners. 

An  adjacent  landowner  who  is  made  aware  of  the  fact  that  a 
fire  set  out  upon  the  right  of  way  of  a  railroad  company  is 
moving  towards  his  premises  and  will  spread  thereto  and  do 
damage,  is  under  obligation  to  exercise  ordinary  care  and 
diligence  to  intercept  the  fire  and  prevent  or  lessen  the  dam- 
ages; and  his  damages  may  be  mitigated  by  reason  of  his 
failure  so  to  do.  But  he  would  be  entitled  to  compensation 
for  the  trouble  and  expense  to  which  he  was  put. 

4.  Damages.    Special  request.    Punitive  damages. 

A  party  who  relies  upon  his  right  to  recover  punitive  damages 
must  call  the  attention  of  the  Court  thereto  by  special  re- 
quest when  the  Court  has  undertaken  to  charge  at  length 
upon  the  subject  of  damages  and  has  omitted  the  matter  of 
punitive  damages. 


From  Haywood  County. 

Appeal  in  error  from  the  Circuit  Court  of  Haywood 
County.    T.  E.  IIabwood^  Circuit  Judge. 
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Kinney  &  Wills  for  Plaintiff  in  Error. 

J.  W.  E.  MooBE  &  Son  for  Defendant  in  Error. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

We  shall  speak  of  the  parties  as  plaintiff  and  defend- 
ants, just  as  they  appeared  in  the  lower  Court.  This  was 
a  suit  by  plaintiff  to  recover  damages  of  the  defendants  for 
the  alleged  wrongful  setting  of  fire  to  or  permitting  fires 
to  spread  to  the  premises  of  plaintiff  in  Haywood  County. 
The  second  count,  averring  the  negligent  spreading  of  the 
fire  to  have  been  due  to  sparks  from  a  defective  engine, 
was  properly  eliminated  by  the  lower  Court  for  the  reason 
that  there  is  no  evidence  tending  to  show  that  such  was  the 
case.  In  the  first  coimt  plaintiff  averred  ihat  he  was  the 
owner  of  a  large  body  of  land  alongside  of  and  adjacent 
to  the  right  of  way  of  the  railroad  in  Haywood  County, 
part  of  which  was  cleared  and  the  other  in  valuable  timber; 
that  defendant  Smith  was  the  section  superintendent  or 
foreman  having  in  charge  the  right  of  wav  which  passed 
through  or  adjacent  to  plaintiff's  farm;  that  in  November, 
1918,  at  a  time  when  leaves,  grass  and  shrubbery  were  ex- 
ceedingly dry,  defendant  Smith  and  his  underlings  negli- 
gently set  out  a  fire  on  this  right  of  way  and  negligently 
failed  to  extinguish  the  fire  before  leaving  it,  in  conse- 
quence of  which  plaintiff  suffered  the  loss  of  some  ten 
thousand  dollars,  for  which  he  sued.  He  al?o  averred  that 
defendants  were  guilty  of  gross,  wanton  and  oppressive 
conduct  in  the  setting  out  of  and  managing  the  fire. 

The  case  was  tried  before  the  Court  and  jury  upon  the 
pleas  of  not  guilty  and  denial  of  ownership.  The  result 
was  the  returning  of  a  verdict  of  $150.00  in  favor  of  plain- 
tiff.   The  defendants  acquiesced  in  this  verdict  and  sought 
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no  new  trial.  Plaintiff,  however,  was  dissatisfied,  and 
moved  the  Court  for  a  new  trial,  specifying  many  grounds. 
The  Court  overruled  this  motion  and  pronounced  judg- 
ment. Plaintiff  being  still  dissatisfied,  perfected  his  ap- 
peal and  is  here  assigning  numerous  errors,  all  of  which 
shall  be  treated  by  us,  but  not  separately. 

Before  entering  upon  a  discussion  of  the  matter  of  the 
errors  assigned,  it  is  well  that  we  remark  that  the  jury  by 
their  verdict  settled  for  all  time  the  question  of  negligence 
and  liability  set  forth  by  plaintiff  in  his  declaration.  This 
verdict  must  be  treated  as  a  finding  that  the  defendants  had 
breached  some  legal  duty  which  they  owed  the  plaintiff  and 
were  responsible  to  him  for  all  the  damages  which  proxi- 
mately and  naturally  flowed  from  said  violation  of  obliga- 
tion. It  would  be  useless  to  attempt  a  solution  of  all  the 
elements  of  this  verdict,  or  to  make  an  effort  to  determine 
why  the  triers  of  the  facts  concluded  that  the  defendants 
were  in  the  wrong.  Hence,  whether  the  jury  predicated  their 
finding  upon  the  propositions  submitted  by  the  Court  at 
the  suggestion  of  the  defendants,  or  whether  they  con- 
cluded that  some  of  plaintiff's  groimds  of  action  were 
meritorious,  is  a  question  with  which  we  need  not  very  much 
concern  ourselves.  Plaintiff  secured  that  for  which  he  was 
striving  in  the  first  instance,  namely,  a  verdict  convicting 
the  defendants  of  negligence  and  fixing  responsibility  for 
some  damages. 

Assuming,  but  without  deciding,  that  every  proposition 
of  law  with  respect  to  the  liability  of  the  defendants  ad- 
vanced by  learned  counsel  for  the  plaintiff  is  soimd,  still, 
would  the  result  have  been  in  any  respect  different  ?  If  we 
are  unable  to  so  determine,  then  we  are  irresistiblv  driven 
to  the  conclusion  and  position  that  all  errors  pointed  out 
were  immaterial  and  non-prejudicial  and  can  therefore  not 
be  made  the  basis  of  a  reversal,  however  palpable  the  errors 
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that  were  committed  in  the  lower  Court.  Acts  1911,  chap- 
ter 32.  Or,  as  stated  by  our  Supreme  Court  in  a  very 
early  case:  "If  the  Court  can  see  that  the  verdict  would 
have  been  the  same  whether  the  jury  had  been  instructed 
as  appellant  contended  or  as  it  was,  a  new  trial  ordered  for 
the  purpose  of  having  a  correct  charge  would  be  absurd. 
Mitchell  V.  Churchman^  4  Humph.,  218.^' 

Assignments  of  ^rror  Xos.  3,  4,  6,  6,  7  and  8  will  be 
discussed  by  us  in  conjunction.  In  the  third  assignment 
it  is  claimed  that  the  Court  erroneously  gave  in  charge  one 
of  defendants'  special  requests  in  substance  that  if  the 
defendants  had  set  fire  to  the  grass  and  rubbish  on  the  right 
of  way  and  the  plaintiff  knew  of  the  fire,  it  was  then  the 
duty  of  the  plaintiff  to  exercise  the  care  and  prudence  of 
an  ordinarily  prudent  man  to  protect  his  property  from 
destruction ;  and  for  any  destruction  of  his  property  to  which 
his  failure  to  exercise  ordinary  care  and  prudence  proxi- 
mately contributed  he  cannot  recover,  notwithstanding  the 
servant  of  the  railway  company  may  have  been  negligent. 
It  is  insisted  that  this  instruction  was  not  sound  law,  and 
besides  was  in  contravention  of  the  proposition  contained 
in  the  main  charge.  It  is  contended  that  it  amounted  to 
a  denial  of  the  right  of  recovery  for  any  property  destroyed, 
notwithstanding  the  fire  was  communicated  to  his  premises. 
The  instruction  criticized  certainly  went  to  the  extreme  of 
the  law  in  making  plaintiff's  right  of  action  for  damages 
dependent  upon  his  activity  after  the  fire  had  been  set  out 
on  the  right  of  way.  At  the  same  time  it  seems  to  be  well 
established  by  numerous  Courts  that  it  is  the  duty  of  a 
land  owner  who  is  aware  that  a  fire  on  the  railroad  right 
of  way  is  raging  and  likely  to  spread  to  his  premises  to 
exercise  ordinary  care  and  prudence  to  check  the  spread  of 
flames.  See  Brurmer  v.  Railroad,  39  L.  R  A.  (N.  S.), 
166,  and  cases  mentioned  in  the  extended  note  thereto. 
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Our  State  has  adopted  the  rule  requiring  active  interven- 
tion and  diligence  upon  the  part  of  persons  in  juried  to 
minimize  the  consequences  of  another's  negligence,  and 
denies  a  right  of  recovery  for  those  things  which  could 
have  been  saved  from  destruction  by  the  exercise  of  ordi- 
nary care.  Parker  v.  Headers,  86  Tenn.,  181.  But  he 
ought  to  recover  for  the  trouble  and  expense  occasioned  by 
defendants. 

If  the  instruction  be  interpreted  as  a  statement  that 
there  could  be  no  recovery  of  anything  if  the  jury  found 
that  Norris  did  not  become  active  after  he  discovered  the 
fire  on  the  right  of  way,  it  was  a  harmless  instruction  in 
so  far  as  plaintiff  is  concerned,  for  the  reason  that  the  jury 
found  that  he  was  not  guilty  of  this  barring  contributory 
negligence  and  was  entitled  to  recovery.  Hence,  it  must 
not  have  affected  the  issue  primarily  determined  by  the 
jury. 

The  basis  of  the  fourth  assignment  is  that  the  Court 
charged  the  jury  that  the  mere  fact  that  defendants  set 
fire  to  grass  on  its  right  of  way  in  a  dry  time  is  not  of 
itself  proof  of  negligence.  If  erroneous,  this  instruction 
had  nothing  to  do  with  the  findings  of  the  jury.  In  the 
fifth  assignment  of  error  it  is  said  that  the  Court  erron- 
eously instructed  the  jury  that  if  the  defendants  had  set 
fire  to  the  grass  and  rubbish  on  the  right  of  way  at  a  time 
and  in  such  manner  as  a  reasonably  prudent  man  would 
have  done,  and  that  the  servants  of  the  railway  used  ordi- 
nary care  to  prevent  the  spreading  of  fire  to  the  premises 
of  plaintiff  there  could  be  no  recovery.  Conceding  that 
this  was  erroneous,  it  was  another  harmless  instruction. 
The  jury  found  that  defendants  did  not  exercise  care  and 
prudence. 

In  the  seventh  assignment  it  is  claimed  that  the  Court 
erroneously  told  the  jury  that  if  Smith  and  crew  in  the 
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exercise  of  proper  care  and  on  a  proper  occasion  deter- 
mined to  burn  off  the  right  of  way,  and  did  so,  exercising 
ordinary  care  and  prudence  in  trying  to  prevent  the  spread 
of  the  fire,  and  that  they  put  out  said  fire  on  the  day  on 
which  it  was  set  out,  and  before  leaving  it  a  man  of  ordi- 
nary care  would  have  regarded  it  as  safe,  and  that  there 
was  no  danger  of  the  fire  spreading,  and  that  thereafter 
the  fire  again  sprang  up  from  chunks  on  the  land  by  rea- 
son of  being  famed  and  blown  by  the  wind,  neither  of 
defendants  would  be  liable  for  the  damages  which  occurred 
after  the  fire  had  started  anew,  etc.  We  cannot  say  that  we 
entirely  approve  of  this  instruction.  At  the  same  time,  we 
cannot  discover  that  the  statement  was  in  the  least  harm- 
ful to  the  plaintiff.  In  the  eighth  assignment  it  is  said 
that  the  Court  erroneouslv  stated  that  the  railroad  com- 
pany  had  a  right  to  burn  off  its  right  of  way,  but  that  it 
must  do  so  under  such  circumtsances  as  a  reasonably  pru- 
dent man  would  have  observed  or  done.  We  do  not  see 
that  the  plaintiff  was  prejudiced  by  this  instruction. 

The  contention  of  able  counsel  for  plaintiff  is  that  cor- 
rect instructions  should  have  been  given  so  as  to  have  im- 
pressed the  jury  that  the  defendants  were  greatly  in  the 
wrong,  and  that  the  rights  of  the  plaintiff  had  been  unjus- 
tifiably invaded,  to  the  end  that  the  jury,  being  thus  im- 
bued with  the  sense  of  the  plaintiff's  wrongs,  would  have 
awarded  a  much  larger  verdict.  Particularly  is  it  said  that 
the  Court  should  have  given  in  charge  to  the  jury  the  sub- 
stance of  the  Acts  of  1907,  chapter  397,  known  as  the  For- 
restrv  Law,  as  the  measure  of  defendants'  dutv.  In  this 
connection  it  is  contended  that  this  statute  made  the  con- 
duct of  the  defendants  criminal,  and  that  for  such  conduct 
the  plaintiff  was  entitled  to  pnitive  damages.  And  from 
this  argument,  ingeniously  made,  the  right  to  have  a  re- 
versal and  a  remand  for  a  new  trial  is  pressed  upon  us. 
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There  are  two  answers  to  the  insistence  which  is  thus 
so  forcibly  made.  In  the  first  place,  the  trial  Judge  un- 
dertook to  instruct  the  jury  elaborately  as  to  the  meas- 
ure of  damages,  and  particularly  upon  the  subject  of  miti- 
gation of  damages.  The  reverse  of  this  latter  proposi- 
tion, namely,  that  of  punitive  damages,  was  certainly  con- 
nected with  the  subject  of  damages,  not  as  a  distinct  sub- 
ject, but  as  one  feature  of  damages  omitted  from  the  in- 
structions upon  this  phase  of  the  case.  Hence,  accord- 
ing to  a  well  established  rule  there  should  have  been  a  spe- 
cial request.  Again,  we  are  unable  to  discover  in  the 
evidence,  pretermitting  for  the  time  the  question  of  crim- 
inal liability,  anything  which  would  suggest  that  the  de- 
fendants acted  willfully,  wantonly  or  oppressively  in  the 
handling  of  the  fire.  Again,  if  it  be  conceded  that  defend- 
ants were  guilty  of  violation  of  the  criminal  laws,  plain- 
tiJBF  must  be  held  to  have  lost  his  right  to  punitive  dam- 
ages by  not  calling  the  attention  of  the  Court  thereto  by 
a  special  request.  We  feel  constrained  for  the  foregoing 
reasons  to  overrule  as  non-prejudicial  all  the  assignments 
of  error  made,  from  ]!^os.  3  to  8,  inclusive. 

In  assignments  Xos.  1  and  2,  it  is  said  that  the  verdict 
of  $150.00  is  so  inadequate  as  to  indicate  passion,  preju- 
dice or  caprice,  and  that  there  is  no  evidence  to  support 
the  verdict  for  the  small  amount  rendered.  W©  have  care- 
fully and  critically  examined  this  record  and  reached  the 
conclusion  that,  while  in  our  opinion  the  verdict  could  well 
have  been  for  a  larger  sum,  we  are  without  legal  warrant 
for  reversing  and  remanding  upon  the  grounds  set  out  in 
the  assignments  under  consideration.  With  respect  to  the 
contention  that  there  is  no  evidence  to  support  the  verdict, 
it  suffices  to  say  that  numerous  witnesses  estimated  the 
damages  at  from  $100.00  to  $150.00.  One  or  two  of  them 
put  the  damages  at  merely  a  nominal  figure.     Others  gave 
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reasons  for  their  assertion  that  plaintiffs  loss  could  not 
have  exceeded  $150.00.  It  was  for  the  jury  to  determine 
whether  the  testimony  of  these  witnesses  was  to  be  ac- 
cepted in  preference  to  the  evidence  of  plaintiffs  witnesses, 
who  estimated  the  damages  to  have  been  from  $6,000.00 
to  $8,000.00.  This  was  certainly  a  wide  disparity;  but 
it  was  for  the  jury  to  determine  which  was  the  more  credi- 
ble. Again,  while  not  very  cogent,  there  was  some  evi- 
dence that  plaintiff  carelessly  went  off  and  left  the  fire 
after  it  had  started  burning,  and  was  therefore  guilty  of 
negligence  which  would  mitigate  the  recovery.  If  the  jury 
so  believed,  there  was  an  additional  reason  for  placing  the 
recovery  at  a  small  figure. 

No  Court  is  ever  able  to  determine  those  things  which 
influence  jurors;  nor  can  a  reviewing  Court  have  the  bold- 
ness to  assert  that  the  jurors  should  have  accepted  the  tes- 
timony of  one  line  of  witnesses  to  the  exclusion  of  the 
others.  Nor  can  a  Court  say  that  the  jury  should  have 
ignored  the  statements  of  any  witness  who  undertakes  to 
detail  the  elements  of  a  transaction.  In  the  case  at  bar 
numerous  witnesses  gave  reasons  for  placing  plaintiffs 
damages  at  a  small  figure.  If  the  jury  accepted  the  state- 
ments of  these  witnesses  as  controlling  we  are  powerless 
to  remedy  any  wrong  done  plaintiff  in  failing  to  believe  his 

theorv. 

>.' 

We  feel  constrained  to  overrule  all  the  assignments  of 
error  and  to  direct  an  affirmance  of  the  judgment  below. 
Plaintiff  will  recover  of  the  railway  company  the  $160.00 
verdict,  with  interest  and  costs,  but  plaintiff  will  be  taxed 
with  the  costs  of  this  appeal. 
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Lucy  K.  Hall  and  Husband  v.  E.  G.  Ashford  et  al. 

Writ  of  certiorari  denied,  1916. 

1.  Sales  of  Land.    SuhdivUiona.    Restrictions  as  to  use. 

The  owner  of  a  body  of  land  who  has  sub-divided  it  and  put 
it  upon  the  market  may  in  his  several  deeds  prescribe  the 
uses  to  which  it  shall  be  put  and  particularly  the  restric- 
tions as  to  buildings. 

2.  Same.    8uh-vendees.    Other  vendees. 

In  such  case  all  sub-vendees  are  bound  by  such  restrictions, 
and  all  adjacent  and  other  vendees  in  common  acquire  rights 
with  respect  thereto  which  may  be  enforced. 

3.  Sams.    Kind  of  interest.    Equitable. 

Such  parties  acquire  what  are  called  equitable  easements,  and 
these  easements  are  cognizable  in  equity  and  may  be  en- 
forced by  injunction  and  sometimes  by  specific  performance. 

4.  Same.    Action  at  law. 

But  there  is  no  right  of  action  for  damages  at  law  for  the  fail- 
ure of  a  vendee  to  observe  the  requirements. 


From  Shelby  County. 


Appeal  in  error  from  the  Third  Circuit  Court  of  Shelby 
County.     T.  B.  Pittman^  Judge. 

Bell,  Teeby  &  Bell  for  Plaintiff  in  Error. 

' for  Defendant  in  Error. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  Court. 
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TifiE  questions  involved  in  this  case  are  of  first  impres- 
sions in  this  State.  Plaintiff  filed  his  declaration  to  which 
the  defendants  demurred  and  the  demurrer  being  sus- 
tained and  the  suit  dismissed  they  have  appealed  in  error 
to  this  Court  and  seek  a  reversal  upon  the  ground  that  the 
trial  Judge  should  have  overruled  the  demurrer  and  re- 
quired defendants  to  plead  to  the  declaration. 

It  seems  that  the  defendant  Snowden  owned  a  body  of 
land  in  the  city  of  Memphis  which  was  called  the  Snowden 
Homestead,  and  which  they  had  subdivided  into  town  lots, 
just  how  many  lots  there  were  in  the  subdivision  does  not 
appear,  nor  is  it  material.  These  lots  were  sold  by  the 
Snowdens  to  different  purchasers  on  which  to  build  resi- 
dences and  to  be  used  for  no  other  purpose  than  residence 
property.  On  the  7th  of  September,  1911,  the  defendants 
Brinkley  and  J.  B.  Snowden,  as  the  executors  and  trustees 
under  the  will  of  Robert  B.  Snowden,  sold  and  by  deed 
conveyed  to  the  plaintiffs  a  certain  lot  in  the  Snowden 
Homestead  subdivision,  and  in  the  deed  that  was  executed 
to  the  plaintiff,  Mrs.  Hall,  conveying  to  her  the  lot  in 
question,  the  following  clause  was  inserted:  ''As  part  of 
the  consideration  the  grantee  herein,  for  himself,  his  heirs 
or  assigns,  expressly  accepts  this  deed  with  the  following 
limitations  and  restrictions  to  the  use  and  occupancy  of 
the  property  to  be  in  force  until  December  31,  1935.  That 
the  property  shall  not  be  used  for  any  other  than  residence 
purposes  for  white  people,  except  lot  number  one,  which 
may  be  used  for  a  church.  That  no  main  building  shall 
be  erected  on  this  lot  the  fair  cost  of  which  is  less  than 
$5,000.00.  That  no  building  shall  be  erected  on  the  lot 
hereby  conveyed  except  at  a  distance  of  thirty  feet  from 
the  line  of  the  street  on  which  it  fronts  and  no  servants' 
house  shall  be  erected  nearer  than  thirty  feet  from  South 
Bellevue  Avenue,  provided,  however,  that  steps  may  pro- 
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ject  over  building  lines.  That  no  fence  shall  be  erected 
nearer  than  the  house  lines  to  any  street.  The  grantee,  her 
heirs  or  assigns,  by  accepting  this  deed,  expressly  contracts 
with  the  granters  and  with  all  other  purchasers  of  lots  in 
Snowden  Homestead  subdivision,  that  the  above  limitations 
and  restrictions  to  the  use  of  the  property  will  be  strictly 
observed,  and  hereby  confers  the  right  upon  the  executors 
and  trustees  above  named  and  assigns  and  to  every  owner 
of  a  lot  in  said  subdivision  to  enforce  the  same  by  process 
of  law.'^ 

In  the  declaration  filed  in  this  case  it  is  averred  that, 
"As  an  inducement  to  plaintiff  to  make  the  contract,  the 
Snowdens  represented  and  contracted  with  them  that  the 
above  limitations  and  restrictions  would  be  strictly  ob- 
served and  that  no  purchaser  of  any  lot  in  said  subdivision 
would  be  permitted  to  violate  said  restrictions  and  limita- 
tions, and  that  said  executors  and  trustees  would  enforce 
the  same  against  any  purchaser  by  process  of  law."  It  is 
then  averred  that  the  defendants,  Mr.  and  Mrs.  Ashford, 
purchased  a  lot  near  to  and  adjoining  the  lot  plaintiffs 
bought  from  the  Snowdens  and  that  their  purchase  was 
made  on  the  1st  of  November,  1911.  It  is  then  averred 
that  the  defendants,  the  Ashfords,  entered  into  a  contract 
with  the  defendant  Brinkley  Snowden  that  the  lot  they 
bought  should  be  used  for  residence  purposes  for  white 
people  only  and  that  no  main  building  should  be  erected 
on  it  the  fair  cost  of  which  was  less  than  $5,000.00,  and 
that  they  agreed  that  by  accepting  the  deed  from  Brinkley 
and  J.  B.  Snowden,  trustees,  and  expressly  contracting 
with  them  and  all  other  purchasers  of  lots  in  the  sub- 
division that  said  limitations  and  restrictions  of  the  use 
of  the  property  would  be  strictly  observed,  they  thereby 
conferred  the  right  upon  said  trustees  and  their  assigns, 
and  every  owner  of  a  lot  in  said  subdivision  to  enforce  the 
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same  by  process  of  law.  The  declaration  then  avers  that 
the  defendants,  the  Ashfords,  erected  an  inferior  main 
building  on  the  lot  bought  by  them  from  the  Snowdens, 
the  fair  cost  of  which  was  much  less  than  $5,000.00,  and 
was  only  about  $3,000.00.  It  is  then  averred  in  the  decla- 
ration that  the  deed  made  by  the  Snowdens  to  the  Ash- 
fords had  in  it  the  same  limitations  and  restrictions  as 
was  contained  in  the  deed  made  to  plaintiffs  by  the 
Snowdens.  The  declaration  further  states  that  plaintiffs 
had  called  the  attention  of  the  Snowdens  to  the  violation 
of  their  contract  by  the  Ashfords  and  called  upon  the 
trustees  to  enforce  it  as  against  them  as  they  had  bound 
themselves  and  contracted  to  do,  but  the  said  Snowdens 
ignored  their  demands  and  refused  and  failed  to  take  any 
steps  against  the  Ashfords  and  compel  them  to  conform 
to  the  limitations  and  restrictions  in  their  deed.  It  was 
tKen  averred  that  by  reason  of  the  failure  of  the  Ashfords 
to  conform  to  such  limitations  and  restrictions,  and  by  rea- 
son of  the  failure  of  the  Snowdens  to  compel  them  to  do 
so,  plaintiffs  had  suffered  an  injury  to  their  lot  to  the  ex- 
tent of  $3,000.00,  and  for  such  damage  they  sought  a  re- 
covery in  this  suit,  it  being  averred  that  the  character  of 
house  built  by  the  Ashfords  had  reduced  the  value  of  the 
property  bought  by  plaintiffs  from  the  Snowdens  to  that 
extent. 

The  defendants,  the  Ashfords,  filed  separate  demurrers 
setting  forth  four  or  five  different  grounds  of  demurrer. 
The  Snowdens  likewise  demurred  to  the  declaration,  set- 
ting out  three  grounds  thereof,  but  in  the  view  we  take  of 
this  case  it  seems  unnecessary  to  state  each  of  the  grounds 
of  demurrer  set  out  in  either  case.  The  question  has  been 
argued  in  brief  of  learned  counsel  upon  the  theory  that 
complainant  is  in  the  wrong  Court,  and  if  they  have  any 
rights  they  can  enforce  against  either  or  all  the  defend- 
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ants  that  they  must  go  into  a  Court  of  equity  to  enforce 
them,  and  that  a  Court  of  law  has  no  jurisdiction  to  give 
them  a  recovery  for  damages  such  as  are  stated  in  the 
declaration. 

We  deem  it  unnecessary  to  go  into  a  detailed  statement 
of  the  law  regulating  and  controlling  the  rights  of  parties 
under  such  contracts  as  are  set  out  in  this  declaration.  It 
has  been  repeatedly  decided  in  other  jurisdictions  that 
leases  and  deeds  to  land  containing  reservations  and  limi- 
tations as  to  the  character  of  the  buildings  to  be  erected 
and  the  use  to  be  made  of  the  land  after  it  is  sold  and 
conveyed,  are  valid  and  binding  on  the  vendee  in  such  cases, 
and  not  only  on  the  vendee  but  on  any  subsequent  pur- 
chaser from  him  with  notice  of  such  limitations  and  re- 
strictions: 3  L.  R  A.,  532;  36  L.  R  A.,  373;  83  C.  C. 
A.,  58;  3  Pomeroy's  Equity  Jurisprudence,  section  1275. 
Such  limitations  and  restrictions  may  be  reserved  by  the 
vendor  in  a  separate  covenant  and  apart  from  the  deed  of 
conveyance  or  the  lease  made  by  the  parties:  3  L.  E.  A., 
582.  It  seems  that  where  the  owner  of  lands  divides  them 
into-  town  lots  and  makes  a  deed  to  the  vendees  thereof, 
and  in  each  of  the  deeds  made  by  him  to  the  respective  pur- 
chaser embodies  limitations  and  restrictions  like  those  in- 
volved in  the  conveyances  by  the  Snowdens  to  both  plain- 
tiffs and  the  defendants,  any  purchaser  buying  lots  in  such 
subdivision  has  the  right  to  enforce  the  limitations  and 
restrictions  as  to  all  other  purchasers  of  lots  in  the  same 
subdivision,  provided  the  deeds  of  such  other  purchaser 
contain  the  same  limitations  and  restrictions  and  they  pur- 
chased with  knowledge,  actual  or  constructive,  of  the  limi- 
tations and  restrictions  in  the  other  deeds  or  leases :  3  L. 
R  A.,  582 ;  21  L.  R  A,  391-392 ;  3  Edwards,  IST.  Y.  Chy., 
95 ;  3  Paige,  K  Y.  Chy.,  252.  These  limitations  and  re- 
strictions are  treated  by  Professor  Pomeroy  and  charac- 
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terized  by  him  as  equitable  easements,  and  the  authori- 
ties that  we  have  examined  seem  to  proceed  upon  the  idea 
that  the  rights  of  each  purchaser  under  such  limitations 
and  restrictions  in  the  lots  of  all  other  purchasers  taking 
deeds  with  the  same  limitations  and  restrictions  in  them, 
are  equitable  rights  and  are  termed  equitable  easements, 
and  in  every  case  that  we  have  examined  it  appears  that 
the  purchasers  have  universally  gone  into  a  Court  of  equity 
to  enforce  such  rights,  and  in  no  case  to  which  our  atten- 
tion has  been  called  or  which  we  have  been  able  to  find,  has 
there  been  an  attempt  to  enforce  such  rights  in  a  Court 
of  law:     3  Pomeroy,  section  1342,  and  the  cases  cited, 

In  some  jurisdictions  these  limitations  and  restrictions 
are  held  to  be  covenants  that  run  with  the  lands,  while  in 
other  jurisdictions  they  are  held  to  be  rights  that  attach 
to  the  lands  in  the  hands  of  whatever  persons  or  assigns 
they  may  be  conveyed :  3  Edwards,  97-100 ;  3  Paige,  252. 
But  whether  thev  are  covenants  tliat  run  with  the  land 
or  merely  rights  that  attach  to  the  lands  in  favor  of  each 
vendee,  it  is  clear  from  all  the  authorities  that  each  ven- 
dee may  enforce  such  rights  against  every  other  vendee 
acquiring  title  from  the  same  source  and  whose  title  papers 
contain  these  limitations  and  restrictions.  In  the  cases  we 
have  examined,  and  we  have  investigated  more  than  we 
have  cited,  it  has  been  held  in  all  of  them  that  the  com- 
plainant's right  was  either  to  a  specific  performance  of  the 
limitations  and  restrictions  or  to  a  perpetual  injunction 
permanently  restraining  the  violation  of  such  limitations 
and  restrictions.  3  Paige,  242-3,  and  notes ;  1  Pomeroy's 
Equity,  section  460.  Xone  of  the  cases  treat  these  as 
legal  rights  but  all  of  them  deal  with  them  as  equitable 
rights  to  be  enforced  only  in  and  by  a  Court  of  equity.  As 
we  have  said,  we  have  found  no  case  where  such  rights 
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were  enforced  in  a  Court  of  law.  Nor  has  learned  counsel 
for  plaintiff  cited  us  to  any  case  where  such  Court  has 
taken  jurisdiction  to  grant  the  relief  sought  in  this  suit. 
If  the  rights  reserved  in  such  deeds  are  equitable  rights, 
or  as  Professor  Pomeroy  designates  them,  equitable  ease- 
ments, then  it  seems  clear  that  no  Court  except  that  of  a 
Court  of  Chancery  can  have  jurisdiction  to  enforce  such 
rights. 

We  have  reached  the  conclusion  that  the  rights  reserved 
by  the  Snowdens  in  these  deeds  to  plaintiffs  and  the  de- 
fendants, the  Afihfords,  are  equitable  rights  and  that 
whether  they  are  covenants  running  with  the  lands  or  not, 
they  are  such  rights  as  attach  to  the  lots  of  Ashf ord  as  may 
be  enforced  by  plaintiffs  in  a  Court  of  equity,  either  by 
compelling  the  Ashfords  to  build  their  houses  in  conform- 
ity to  the  limitations  and  restrictions,  or  by  enjoining  them 
from  violating  such  limitations  and  restrictions.  We  have 
reached  the  further  conclusion  that  a  Court  of  law  has  no 
jurisdiction  to  grant  the  relief  sought  in  and  by  this  suit 
and  that  plaintiffs'  remedy  is  in  a  Court  of  Chancery. 
For  these  reasons  the  judgment  of  the  lower  Court  is 
affirmed. 


12 
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Thomas  Moobe  v.  Gt.  G.  Bbnson  bt  al. 

Writ  of  certiorari  denied  by  Supreme  Court,  1915, 

1.  Illegal  Contbaots.    Oontrad  hy  layman  to  aid  in  procuring 

pardon, 

A  contract  whereby  parties  who  are  not  lawyers  agree  to  exert 
influence  with  the  goyemor  and  pardoning  board  to  secure 
the  pardon  of  a  son  of  the  promissor  is  void  as  against  pub- 
lic policy. 

2.  Sake.    Contracts  which  obligate  parties  to  exert  improper  in* 

fluences  on  others. 

A  contract  whereby  parties  agree  to  influence  witnesses  to  mis- 
represent or  retract  their  testimony,  to  the  end  that  a  par^ 
don  shall  be  obtained,  is  illegaL 

8.  Sams.    Rescision  and  cancellation. 

In  such  case  the  promissor  who  has  been  imposed  upon  or  who 
has  been  taken  advantage  of  in  his  distress  and  anxiety, 
may  recede  from  such  contract,  and  have  the  same  cancelled 
and  a  mortgage  made  to  secure  the  obligation  declared  void 
and  remored  as  a  cloud. 

4.  IMPBOVEHENTS.    Right  to  hy  party  who  is  in  as  sub-vendee, 

A  party  who  is  not  able  to  defend  against  the  demand  of  the 
rightful  owners  for  possession,  and  who  is  yet  in  a  manner 
innocent,  is  entitled  to  re-imbursement  for  improvements 
which  he  has  placed  upon  the  land;  but  this  right  is  limited 
to  the  permanent  enhancement  of  the  value  of  the  land,  and 
is  not  governed  by  the  cost  of  the  improvements. 


From  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 


k. 
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E.  E.  Blake  and  Charles  Gilbert  for  Compainant. 

KiOHABD  West  for  Defendants. 

Me.  Justice  Mooee  delivered  the  opinion  of  the  Court. 

The  legal  question  involved  in  this  suit  is  whether  a 
contract  between  complainant  and  the  defendants  to  secure 
from  the  Governor  of  Tennessee  a  pardon  of  complainant's 
son  in  consideration  of  his  conveying  to  defendants  some 
lots  he  owned  in  North  Nashville,  is  contrary  to  public 
policy  void,  or  is  such  contract  binding  upon  the  parties 
to  it. 

It  appears  that  compainant's  son  had  been  convicted  of 
the  crime  of  rape  upon  a  young  girl,  in  the  'Criminal  Court 
of  Davidson  County,  and  sentenced  to  be  hung,  and  after- 
wards his  sentence  was  commuted  to  life  imprisonment 
in  the  penitentiary.  After  being  in  prison  some  time,  just 
how  long  the  record  is  silent,  and  about  the  15th  of  No- 
vember, 1907,  the  complainant  asked  the  defendant,  Ben- 
son, to  secure  a  pardon  of  his  son  from  the  then  Governor 
of  the  State.  Benson  being  an  old  man,  advised  complain- 
ant to  employ  the  defendant,  Crawley,  to  aid  him  in  secur- 
ing the  pardon.  After  some  negotiations  between  Benson 
and  Crawley  on  the  one  side,  and  complainant  on  the  other, 
it  was  finally  agreed  between  them  that  they  would  go  to 
work  in  their  own  way  to  secure  a  pardon  for  complain- 
ant's son.  Defendant  Benson  insists  that  he  agreed  to 
make  this  effort  simply  because  he  thought  it  a  case  de- 
serving such  effort,  and  made  the  effort  out  of  feelings  of 
humanity,  and  with  a  desire  and  purpose  to  secure  the 
pardon  because  of  the  mental  condition  of  the  boy,  and  did 
not  agree  to  receive  any  compensation  for  his  labor,  and 
did  not  demand  any  money  payment  for  what  he  did.  He 
admits  that  he  induced  complainant  to  employ  the  de- 
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fendant,  Crawley,  to  do  the  work,  get  up  the  necessary 
papers,  petitions  and  proof  needed  to  present  to  the  Par- 
doning Board  and  the  Grovemor,  and  that,  in  consideration 
of  Crawley's  labors  in  this  respect,  complainant  conveyed 
to  him,  Benson,  one  lot,  and  to  the  defendant,  Crawley, 
the  other  lot  involved  in  this  suit.  He  says  that  the  con- 
veyance of  one  of  the  lots  was  made  to  him  as  security 
for  money  that  he  was  to  advance  while  they  were  trying 
to  get  the  pardon,  which  was  necessary  to  be  expended  in 
these  efforts.  It  is  clear  from  this  record  that  defendant, 
Crawley,  undertook  to  secure  a  pardon  from  the  Governor 
for  complainant's  son  in  consideration  of  his  conveying 
the  two  lots  in  question,  one  to  defendant  Benson  for  his 
benefit,  and  the  other  to  himself  in  fee.  Complainant's 
theory  and  statement  is  that  they  not  only  agreed  to  try 
to  get  the  pardon  for  his  son,  but  to  take  him  before  the 
Governor  so  he  could  explain  the  transaction  to  him,  and 
also  to  employ  Mr.  Baxter  Smith,  an  old  and  respectable 
attorney  in  Nashville,  to  assist  in  obtaining  the  pardon. 
Complainant  charges  in  his  bill  that  defendants  did  not 
employ  Mr.  Smith  nor  take  him  before  the  Governor  to 
make  his  explanations,  and  in  fact  did  little,  if  anything, 
to  secure  a  pardon  for  his  son.  He  insists  that  he  con- 
veyed the  lots  as  we  have  stated,  in  payment  of  services 
they  both  rendered,  or  were  to  render,  in  obtaining  a  par- 
don for  his  boy,  and  he  prays  that  these  conveyances  be 
set  aside  and  the  title  to  his  lots  reinvested  in  him  for 
three  reasons.  It  is  insisted  the  contract  was  contrary  to 
public  policy,  and  void;  second,  it  is  insisted  that  de- 
fendants did  not  obtain  a  pardon  for  his  son,  and  in  fact 
made  but  little  efforts  to  secure  one,  and  for  that  reason 
the  consideration  for  the  conveyances  has  failed.  He  ii^- 
sists  further  that  he  was,  at  the  time,  a  very  ignorant  old 
negro  man,  that  he  could  neither  read  nor  write,  had  no 
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knowledge  or  experience  in  matters  of  this  kind,  and  did 
not  know  how  to  proceed  or  what  to  do  to  obtain  a  pardon 
for  his  son ;  that  having  known  the  defendant  Benson  for 
a  great  many  years,  and  having  done  much  work  for  him 
during  that  time,  he  had  always  gone  to  him  in  his  troubles 
for  advice,  and  that  he  had  unlimited  confidence  in  him, 
and  was  willing  to  do  whatever  Dr.  Benson  advised  him 
to  do.  In  this  matter  he  insists  that  defendants  took  ad- 
vantage of  his  confidence  in  Dr.  Benson,  and  imposed 
upon  him  to  the  extent  of  getting  his  two  lots  for  prac- 
tically nothing,  and  for  these  reasons  he  files  this  bill  seek- 
ing to  have  the  conveyances  both  set  aside  and  the  title  to 
the  property  placed  back  in  him. 

The  Chancellor  dismissed  his  bill  and  refused  him  any 
relief.  From  that  decree  he  has  appealed  to  this  Court, 
and  insists  that  the  Chancellor  was  in  error  in  refusing  to 
grant  him  the  relief  asked  in  his  bill,  and  that  he  is  en- 
titled to  be  granted  the  relief  prayed  for  therein. 

This  record  shows,  as  one  of  the  witnesses  testified,  that 
complainant  is  an  old  negro  man,  past  sixty  years  old, 
"Densely  ignorant,"  and  the  witness  says,  "Intensely  hon- 
est," and  that  he  is  a  hard  working,  industrious  n^ro  man, 
and  confided  greatly  in  the  defendant  Benson,  believing 
he  was  his  friend,  and  would  take  care  of  his  interest  and 
secure  a  pardon  for  his  son. 

According  to  Benson's  testimony,  the  negro  boy  was 
evidently  very  weak  minded,  if  not  altogether  an  imbecile. 
At  least  that  was  what  Dr.  Benson  thought  of  him,  and 
thinking  this  was  his  mental  condition,  he  interested  him- 
self in  securing  a  commutation  of  the  sentence  imposed 
upon  the  boy  from  death  to  imprisonment  for  life.  This 
he  secured  from  Governor  Taylor  during  his  last  term 
as  Grovemor  of  Tennessee.  Some  years  after  this  commu- 
tation, complainant  wanted  to  get  a  pardon  for  his  son. 
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and  believing  that  Dr.  Benson  could  secure  it,  applied  to 
him  to  help  get  the  pardon.  Benson  agreed  to  do  what  he 
could  for  the  old  man,  but  we  do  not  think  he  intended  or 
expected  complainant  to  pay  him  for  his  services  in  this 
respect.  On  the  contrary,  we  are  of  the  opinion  that  what- 
ever the  doctor  agreed  to  do,  and  did  do,  was  from  a  hu- 
manitarian standpoint,  and  because  he  believed  the  negro 
boy  was  so  near  an  imbecile  as  to  be  incapable  of  com- 
mitting a  crime,  and  for  that  reason  should  be  pardoned 
by  the  Governor.  When  approached  by  complainant  to 
get  a  pardon  for  his  son.  Dr.  Benson  informed  him  that 
he  was  old  and  could  not  do  much  running  around,  and 
advised  him  to  employ  the  defendant  Crawley  to  do  the 
active  work,  and  brought  complainant  and  Crawley  to- 
gether, when  they  made  an  agreement  that  complainant 
would  convey  to  Crawley  the  two  lots  involved  in  this  suit 
in  payment  of  his  services  in  trying  to  secure  the  pardon. 
Thereupon,  complainant  made  a  deed  to  one  of  the  lots 
to  Dr.  Benson,  and  of  the  other  to  the  defendant  Crawley. 
Complainant  insists  these  lots  were  worth  at  that  time 
between  $500.00  and  $650.00,  while  defendants  insists 
that  they  valued  them  at  the  date  of  these  conveyances,  at 
only  $130.00.  There  is  proof  in  the  record,  made  by  a 
disinterested  real  estate  man,  that  they  were  worth  from 
$550.00  to  $600.00,  and  we  are  inclined  to  believe  that 
their  real  value  was  somewhere  about  that  amount. 

If  either  of  these  men  ever  performed  any  service  for 
complainant  before  the  Pardoning  Board,  or  before  the 
Governor,  in  trying  to  secure  a  pardon,  this  record  fails 
to  show  it.  The  deposition  of  one  of  the  prison  commis- 
sioners was  taken,  and  he  testified  as  to  the  manner  and 
method  of  making  applications  for  pardon,  and  how  his 
Board  dealt  with  and  disposed  of  such  application.  He 
states  he  has  no  recollection  of  defendant  Crawley  having 
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ever  appeared  before  the  Board^  and  that  there  is  no  record 
so  far  as  he  knows,  of  any  application  for  pardon  ever 
having  been  made  to  his  Board.  It  is  admitted  by  de- 
fendants that  no  application  was  ever  made  to  the 
Governor,  and  that  it  was  not  mentioned  to  him,  except 
defendant  Crawley  states  that  he  casually  spoke  to  the 
Governor  about  it  on  the  streets  or  in  the  capitol  at  one 
time.  They  failed  to  produce  any  papers,  petitions  or 
other  records  to  show  that  they  ever  did  anything  to  secure 
the  pardon  of  complainant's  son,  and  while  it  may  be  true, 
and  doubtless  is  true,  that  defendant  Benson  at  one  time 
went  before  the  Pardoning  Board  in  the  interest  of  com- 
plainant's son,  it  does  not  appear  what  he  did  at  that  time 
or  what  papers  he  took  with  him  and  presented  to  the 
Board,  if  any.  Defendants  daim  that  they  had  circulated 
petitions  for  persons  to  sign,  asking  the  Governor  to  par- 
don this  boy,  but  how  many  petitions  were  circulated,  or 
whether  they  were  ever  signed,  or  how  many  signatures 
were  obtained,  the  record  does  not  show.  It  does  appear 
that  the  defendant  Crawley  did  but  very  little  to  secure 
a  pardon  for  this  unfortunate  negro  boy.  He  claims  to 
have  made  one  trip  to  'Cheatham  County,  which  does  not 
appear  to  have  been  necessary,  and  he  accomplished  noth- 
ing by  this  trip.  After  they  had  investigated  the  record 
of  the  trial  of  the  boy,  they  reached  the  conclusion  that 
it  was  a  'T)loody  record",  and  Crawley  says  that  he  found 
it  was  a  hopeless  case.  After  learning  it  was  a  bloody 
record,  and  a  hopeless  case,  he  went  to  St.  Louis,  Mo.,  to 
see  the  girl  on  whose  person  the  crime  was  committed.  It 
seems  to  have  been  his  idea  to  get  a  statement  from  her  at 
variance  with  her  testimony  in  Court.  He  seems  to  have 
felt  that  that  was  the  only  chance  to  get  a  pardon.  It 
seems  that  defendants  both  went  about  securing  this  par- 
don in  a  secret,  quiet  way,  and  evidently  did  not  want  the 
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prosecutor  or  those  interested  in  the  prosecution  to  know 
anything  about  their  efforts  to  secure  a  pardon,  doubtless 
feeling  that  if  the  prosecutor  learned  of  their  efforts  he 
would  make  counter-efforts  to  prevent  their  accomplishing 
anything.  When  Mr.  Crawley  went  to  St.  Louis,  he  was 
unable  to  see  the  girl,  because  the  man  with  whom  she  was 
living  refused  to  let  him  see  her  or  to  allow  her  to  make  a 
statement.  Just  what  statement  Crawley  expected  to  get 
from  this  girl  he  does  not  say,  but  evidently  he  had  in 
mind  to  get  a  statement  from  her  different  from  that 
she  had  made  in  Court.  He  must  have  so  intended  and 
desired,  because  he  was  bound  to  know  if  she  made  the 
same  statement  to  him  that  she  made  in  Court,  that  it 
would  be  worthless  in  the  application  for  pardon.  So 
that,  we  think  it  clear  that  he  intended  to  try  to  induce 
her  in  some  way  or  other,  to  modify  and  perhaps  materi- 
ally change  her  testimony  from  that  given  by  her  in  Court, 
and  in  this  way  secure  the  boy's  pardon.  Finding  he 
could  not  obtain  access  to  the  girl  in  St.  Louis,  he  states 
that  he  employed  a  policeman  in  that  city  to  get  a  state- 
ment from  her.  He  does  not  say  what  kind  of  a  statement 
he  desired  the  policeman  to  get,  but  it  evidently  was  a 
statement  materially  differing  from  the  one  the  girl  had 
made  on  oath  during  the  trial  of  this  negro  boy.  He 
claims  to  have  made  two  trips  to  St.  Louis  for  this  pur- 
pose, but  accomplished  nothing  on  either  trip.  This  is  the 
sum  and  substance  of  all  Mr.  Crawley  testified  he  did  in 
the  way  of  securing  a  pardon  for  this  boy. 

In  6th  Volume  of  Ruling  Case  Law,  741,  the  principle 
is  stated  that,  "All  agreements  that  tend  to  introduce 
personal  influence  and  solicitation  as  elements  in  influenc- 
ing action  by  any  department  of  the  government,  are 
against  public  policy,  as  contrary  to  sound  motals  and 
tending  to  inefficiency  in  the  public  service.     Although  a 
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contract  to  pay  for  professional  services  in  fairly  placing 
the  facts  of  a  case  before  the  officials  of  a  government  is 
valid,  the  promise  to  pay  money  in  consideration  of  the 
employment  of  solicitation  to  influence  or  secure  official 
action  in  any  form  whatever,  other  than  by  the  use  of  open 
and  legitimate  evidence  or  argument,  is  opposed  to  public 
policy."  On  page  761  of  this  Volume,  the  author  says: 
"Another  class  of  contracts  in  variance  to  which  the 
Courts  are  agreed  that  they  are  contrary  to  public  policy, 
are  contracts  which  have  a  tendency  to  obstruct  or  inter- 
fere with  the  administration  of  justice."  On  pages  766 
and  767  of  this  Volume,  in  speaking  of  contracts  or  agree- 
ments to  obtain  pardons,  it  is  said:  "There  is,  however, 
some  difference  of  opinion  as  to  the  legality  of  a  contract 
to  pay  a  third  person  for  attempting  to  procure  a  pardon 
for  a  convict.  Much  would  no  doubt  depend  on  the  nature 
of  the  services  to  be  rendered.  .  .  .  Such  a  contract, 
if  the  parties  contemplated  only  a  resort  to  legal  and 
proper  measures,  is  free  from  any  just  exceptions  and 
binding  upon  the  parties."  It  is  said  that  it  is  lawful  to 
employ  an  attorney  at  law  to  examine  the  case  upon  which 
conviction  was  based,  and  see  if  it  is  of  such  a  nature  as  to 
justify  the  exercise  of  the  pardoning  power,  and  such  an 
attorney  may  make  such  investigations  as  are  necessary 
to  discover  the  facts  bearing  upon  the  question  of  guilt, 
facts  not  discoverable  at  the  time  of  the  trial,  and  that  the 
attention  of  the  prosecution  and  the  judges  who  tried  the 
cause  may  then  be  directed  to  such  newly-discovered  evi- 
dence or  to  any  circumstance,  and  their  recommendation 
for  such  pardon  may  be  sought,  and  the  services  in  these 
respects  the  attorney  may  recover  the  sum  agreed  to  be 
paid.  It  seems,  however,  that  some  Courts  have  held  void 
a  contract  founded  upon  a  promise  to  procure  signatures 
and  obtain  a  pardon  from  the  Governor  for  one  convicted 
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of  a  criminal  offense  and  sentenced  to  imprisonment^  and 
that  such  agreements  cannot  be  enforced,  the  Courts  hold- 
ing in  such  cases  that  where  a  person  interposes  his  in- 
terest and  good  offices  to  procure  a  pardon,  it  ought  to  be 
done  gratuitiously  and  not  for  money,  and  the  doing  of 
an  act  should  proceed  from  pure  motives,  and  not  from 
pecuniary  ones.  The  author  of  this  article  in  Ruling  Case 
Law,  says:  "This  conclusion  is  designed  to  protect  the 
exercise  of  the  pardoning  power  from  abuse  through  the 
intervention  of  designing  persons.  Although  in  the  par- 
ticidar  instance  no  improper  method  may  have  been  re- 
sorted to,  the  public  interest  in  such  questions  requires 
that  the  principle  should  be  enforced  in  all  cases.'^  It  is 
then  said :  "It  may  sometimes  between  the  parties,  be  un- 
just to  claimant  who  has  rendered  valuable  service  to  an- 
other in  distress,  but  rules  of  law  founded  on  public  policy 
and  the  safety  of  society  will  not  be  set  aside  to  sustain 
such  individual  demand." 

The  Courts  of  Pennsylvania  have  placed  themselves  on 
record  in  favor  of  holding  all  such  contracts  void  as  against 
public  policy.  In  Hatz field  v.  Oulden,  7  Watts  (Pa.), 
152,  32  Am.  Dec,  750,  it  appears  that  Hatzfield  was  in 
the  penitentiary  and  asked  Gulden  to  obtain  a  pardon  for 
him,  and  in  order  to  do  so  to  use  fair  and  honorable  means 
to  obtain  it,  and  for  doing  this  Hatzfield  promised  to  pay 
$1,000.00  to  Gulden.  He  was  pardoned,  but  refused  to 
pay  Gulden  the  money,  and  he  brought  suit  to  recover  it. 
The  Court  said :  "The  power  to  pardon  is  a  constitutional 
power;  to  alleviate  or  remit  punishment  where  perhaps 
there  is  a  doubt  of  guilt,  or  where  the  offense  was  com- 
mitted under  circumstances  extenuating  the  crime.  The 
power  to  pardon  may  be  considered  as  a  part  of  the  penal 
code  of  the  State ;  it  is  as  important  that  it  should  be  free 
from  bias  or  prejudice  as  that  the  trial  should  be.    It  was 
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,  not  necessary  to  say  whether  after  the  whole  transaction  is 
dosed^  a  person  who  incidentally  paid  some  postage  or  who 
under  special  circumstances  carried  a  petition  the  signa- 
tures to  which  were  spontaneously  made,  may  not  receive 
his  actual  expenses  and  daily  pay.  I  would  say  it  must 
be  a  very  special  case,  however,  to  justify  this.  We  do 
not  wish  to  see  advertisements  that  pardons  will  be  ob- 
tained at  the  lowest  price  or  anything  that  approaches  it, 
and  generally  all  contracts  to  change  the  course  of  trials, 
or  the  effect  of  trials,  whether  to  obtain  the  liberation  of  a 
prisoner  by  money  to  the  jailor  or  to  obtain  a  pardon  by 
the  use  of  money  directly  or  indirectly  must  be  void." 

In  the  old  English  case  of  Norman  v.  Coleman,  3  Esp., 
353,  Lord  Elden  said:  "Where  a  person  interposes  his 
interest  and  good  offices  to  procure  a  pardon,  it  ought  to 
be  done  gratuitously  and  not  for  money ;  the  doing  of  an 
act  of  that  description  should  proceed  from  pure  motives, 
and  not  pecuniary  ones." 

In  Marshall  v.  B.  <&  0,  Railroad,  16  Howard,  314,  the 
Supreme  Court  of  the  United  States,  in  dealing  with  a 
question  of  this  kind,  said :  "It  is  an  undoubted  principle 
of  the  common  law,  that  it  will  not  lend  its  aid  to  enforce 
a  contract  to  do  an  act  that  is  illegal;  or  that  is  incon- 
sistent with  sound  morals  or  with  public  policy,  all  of 
which  tend  to  corrupt  or  contaminate  by  improper  influ- 
ences the  integrity  of  our  social  or  political  institutions. 
The  pardoning  power  committed  to  the  executive  should  be 
exercised  as  free  from  any  improper  bias  or  influence  as 
the  trial  of  the  convict  before  the  Court ;  conseqently,  the 
law  will  not  enforce  a  contract  to  pay  money  for  soliciting 
petitions  or  using  influence  to  obtain  pardons." 

In  Hatzfield  v.  Gulden,  supra,  the  Court  said :  "It  must 
be  the  duties  of  the  Courts  to  take  a  firm  stand  and  dis- 
coimtenence  as  against  public  policy  any  and  all  contracts 
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which  may  tend  to  introduce  the  offense  prohibited.  When-  , 
ever  similar  cases  have  been  brought  to  the  attention  of  the 
Court  they  will  receive  the  same  decision.  Secrecy  as  to 
the  character  under  which  the  agent  or  solicitor  acts,  tends 
to  deception,  and  is  immoral  and  fraudulent,  and  where 
the  agent  contracts  to  use  secret  influences,  or  voluntarily 
without  contract  with  this  principle  uses  such  means,  he 
cannot  have  the  assistance  of  the  Court  to  recover  compen- 
sation." 

The  Supreme  Court  of  Maryland,  in  Wildley  v.  Collier ^ 
7  Md.,  273,  61  Am.  Dec,  346,  when  passing  upon  a  con- 
tract of  the  nature  herein  involved,  said:  "Courts  of 
justice  are  generally  open  to  suitors  for  the  recovery  of 
just  claims,  but  considerations  of  public  policy  are  often 
deemed  paramount  to  private  rights,  and  where  they  are 
opposed,  the  latter  must  yield.  There  is  no  doctrine  better 
settled  than  that  agreements  to  obtain  executive  clemency 
by  means  of  pardon  or  otherwise,  cannot  be  enforced.  The 
reasons  are  obvious.  They  are  designed  to  protect  the 
exercise  of  this  power  from  abuse  through  the  intervention 
of  designing  persons,  and  although  in  the  particular  in- 
stance no  improper  influences  may  have  been  resorted  to, 
the  public  interest  in  such  questions  requires  that  the 
principles  should  be  enforced  in  all  cases.  It  may  some- 
times as  between  the  parties,  be  imjust  to  a  claimant  who 
has  rendered  valuable  services  to  another  in  his  distress, 
but  the  rules  of  law  founded  on  public  policy  and  safety 
of  society  will  not  be  set  aside  to  sustain  such  individual 
demands. 

We  have  not  been  cited  to  any  case  by  learned  counsel 
for  defendants  that  upholds  and  sustains  an  agreement  or 
contract  to  obtain  a  pardon  for  a  money  consideration. 
The  case  of  Railway  Co.  v.  Railway  Co.,  decided  by  the 
Supreme  Court  of  Wisconsin  and  reported  in  6  L.  R.  A. 
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(O.  S.),  601,  is  in  line,  in  principle,  though  the  facts  are 
somewhat  different,  with  the  rule  as  stated  in  Ruling  Case 
Law. 

The  case  of  Spaulding  v.  Ewmg,  decided  by  the  Su- 
preme Court  of  Pennsylvania,  and  reported  in  16  L.  R. 
A.  (O.  S.),  727,  is  where  that  Court  held  void  as  against 
public  policy  a  contract  to,  give  a  certain  percentage  of  a 
claim  against  the  government  for  services  in  collecting  it, 
where  the  services  performed  consisted  largely  in  procur- 
ing from  Congress  legislation  under  which  the  postoffice 
department  was  required  to  pay  the  daim.  The  principle 
decided  in  that  case  is  the  same  as  that  invoked  in  the 
case  now  being  considered.  The  same  principle  was  an- 
nounced in  the  case  of  HouUon  v.  Dunrtj  by  the  Supreme 
Court  of  Minnesota,  and  reported  in  30  L.  R.  A.  (O.  S.), 
737.  In  Hoviton  v.  Nichal,  the  Supreme  Court  of  Wis- 
consin, as  reported  in  33  L.  R.  A.,  166,  decided  the  same 
principle  as  applicable  to  payment  for  service  in  procuring 
legislation  to  be  passed  by  the  Congress  of  the  United 
States.  In  the  course  of  the  opinion  Mr.  Justice  Marshall 
said:  '^All  agreements  which  tend  to  introduce  personal 
influence  and  solicitation  as  elements  in  procuring  and 
influencing  legislative  action,  or  action  by  any  department 
of  the  government,  are  contrary  to  sound  morals,  lead  to 
inefficiency  in  the  public  service  and  come  under  the  con- 
demnation of  the  rule  here  under  consideration,"  that  is, 
the  rule  that  holds  void  as  against  public  policy  all  agree- 
ments which,  by  their  terms  or  by  necessary  implication 
stipulate  corrupt  action  or  personal  solicitation  in  the  na- 
ture of  lobbying,  or  tend  directly  to  such  results. 

There  have  been  but  few  cases  before  the  Courts  in- 
volving the  validity  of  contracts  or  agreements  to  secure 
pardons  for  one  in  prison.  We  think  it  might  be  safely 
said  that  an  attorney  at  law  may  make  a  l^al  contract 
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with  a  convict  to  examine  the  record  upon  which  he  was 
convicted  and  such  newly-discovered  evidence  as  it  is 
claimed  has  been  found,  and  to  present  the  same  to  the 
prosecuting  officer  and  judge,  and  seek  their  recommenda- 
tion for  pardons.  We  think  such  attorney  may  legally 
contract  to  present  an  application  for  pardon  to  the  Par- 
doning Powers,  whether  to  the  Governor  of  the  State  or  a 
Board  of  Pardon,  and  to  make  an  oral  or  written*  argu- 
ment before  such  power  and  make  contract  for  compensa- 
tion for  performing  such  services. 

But  in  this  case  there  is  no  pretense  that  Dr.  Benson 
or  Mr.  Crawley  are  attorneys  at  law,  or  that  the  services 
they  contracted  to  perf rom  were  to  be  performed  by  them 
as  such  an  attorney.  One  was  a  doctor  retired  from  the 
practice,  and  the  other  was  an  officer  of  the  State  of  Ten- 
nessee, and  also  a  private  detective.  While  it  is  not  so 
stated  by  Dr.  Benson,  it  seems  evident  that  he  thought  that 
Crawley,  on  account  of  his  official  position  and  his  business 
as  a  private  detective,  would  be  more  efficient  in  preparing 
the  record  to  be  presented  to  the  pardoning  powers,  and 
more  efficient  and  influential  in  presenting  the  application 
to  the  Pardoning  Board,  and  it  was  for  these  reasons,  as 
it  appears  to  us,  that  Crawley  was  employed  and  for  which 
services  these  lots  were  conveyed.  There  was  no  humani- 
tarian idea  involved  in  Crawley's  employment.  It  was  a 
purely  selfish,  pecuniary  purpose  with  him,  and  nothing 
else  actuated  him  to  make  this  contract  with  complainant. 
The  fact  that  these  proceedings  were  to  be  secret,  and  that 
these  defendants  so  advised  compainant,  is  si,  strong  cir- 
cumstance militating  against  the  propriety  of  this  appli- 
cation. Secrecy  no  doubt  was  necessary  in  order  to  keep 
the  friends  of  the  prosecution  from  learning  the  efforts 
that  were  being  put  forward  to  secure  a  pardon  for  this 
negro  boy.     If  such  application  was  made,  or  intended  to 
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be  made^  the  prosecution  had  a  right  to  know  of  it  so  as 
to  be  present  to  offer  objections  and  to  show  reasons  why 
the  pardon  should  not  be  granted.  Again,  we  think  it 
clear  from  Orawley^s  determined  purpose  to  get  a  state- 
ment from  the  victim  of  the  crime  then  in  St.  Louis,  that 
it  was  his  desire  to  have  her  materially,  and  perhaps  rad- 
ically change  her  evidence  so  as  to  make  it  appear  to  the 
pardoning  power  that  her  testimony  was.  not  what  it  ap- 
peared to  be  at  the  trial  of  the  cause,  and  therefby  impose 
upon  such  power  and  secure  the  pardon.  Such  means  was 
not  only  unlawful  but  highly  reprehensible  in  that,  their 
object  was  to  induce  the  girl  to  admit  she  had  perjured 
herself  at  the  trial. 

This  Court  is  not  ready  to  make  a  decision  which  car- 
ries with  it  a  justification  and  endorsement  of  the  means 
attempted  by  this  man  Crawley  to  obtain  this  pardon.  We 
think  that  the  contract  between  complainant  and  these  de- 
fendants whereby  they  were  to  secure  a  pardon  for  his  son 
for  a  conveyance  of  these  lots,  one  to  defendant  Benson  and 
the  other  to  defendant  Crawley,  was  clearly  void  as  against 
public  policy  and  should  be  so  held  by  this  or  any  other 
Court.  But,  it  is  said  that  complainant  is  as  much  in 
fault  as  the  defendants  are,  that  is,  that  he  was  and  is  a 
party  to  the  illegal  contract  that  violated  public  policy, 
and  does  not  for  that  reason  come  into  Court  with  clean 
hands,  and,  hence,  is  not  entitled  to  the  relief  asked  in  his 
bill.  It  is  insisted  that  in  such  case,  where  the  parties  are 
in  part  delicto,  the  Courts  will  grant  neither  any  relief 
from  such  contract,  but  will  leave  them  where  it  found 
them. 

Complainant's  learned  counsel,  admitting  the  existence 
and  justice  of  such  rule,  denies  that  he  is  equally  at  fault 
with  the  defendants.  He  insists  that  this  is  an  illiterate, 
densely  ignorant  negro,  who  could  neither  read  nor  write, 
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was  in  great  distress  on  account  of  the  imprisonment  of 
his  son,  and  being  anxious  for  his  release  and  having  full 
and  complete  confidence  in  Dr.  Benson,  he  did  not  know, 
and  it  was  impossible  for  him  to  know  that  the  contract 
was  illegal  and  contrary  to  public  policy,  and  for  these 
reasons  the  parties  were  not  on  an  equal  footing.  As  stated, 
Dr.  Benson  was  a  learned,  retired  physician,  who  had  ac- 
quired considerable  fortune  by  the  practice  of  his  profes- 
sion and  reached  that  age  when  further  activity  in  that 
line  was  unnecessary.  It  is  said  that  Crawley  was  an 
officer  of  the  State,  a  shrewd,  scheming,  cunning  detective, 
and  that  they  took  advantage  of  the  old  negro's  dense  igno- 
rance and  want  of  knowledge  of  the  methods  necessary  to 
secure  a  pardon,  and  required  the  conveyance  to  them  of 
all  the  property  he  owned  to  pay  them  for  their  services 
in  the  matter. 

It  is  said  in  Life  Insura/nce  Co.  v.  Merchants'  Life  In- 
surance  Co.,  11  Humph.,  14:  "If  a  party  acting  under 
circumstances  of  necessity  or  hardship  or  imposition  or 
great  inequality  of  conditions,  enters  into  a  contract  in 
violation  of  a  rule  of  public  policy  intended  for  his  ad- 
vantage and  protection,  it  is  to  be  understood,  that  al- 
though he  is  in  delicto,  he  is  not  in  pari  delicto,  and  in 
such  case  he  will  be  entitled  to  recover  back  what  he  may 
have  paid  to  the  other  party  or  he  may  have  his  contract 
canceled,  as  the  case  may  require." 

We  think  this  old  negro  man  comes  within  the  facts 
stated  by  Mr.  Justice  Totten  in  the  case  just  cited.  He 
was  acting  under  circumstances  of  great  necessity.  He 
desired  the  freedom  of  his  son  and  had  no  means  of  secur- 
ing it  except  to  transfer  his  all  to  these  men  in  payment 
of  their  services.  There  was  a  great  inequality  in  the  con- 
ditions of  the  complainant  and  of  these  defendants,  and 
it  was  easy  for  them  to  obtain  from  him  what  has  proved 
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to  be  a  very  hard  bargain  to  him.  It  seems  that  without 
any  hesitation  or  reluctance,  the  old  darkey  made  the  con- 
veyances required  by  defendants,  and  thus  forever  parted 
with  all  the  landed  property  he  owned,  so  far  as  this  rec- 
ord discloses,  in  the  hope  and  expectation  of  thereby  secur- 
ing a  pardon  for  his  son.  In  such  case,  while  he  was  at 
fault  in  so  contracting,  he  was  not  equally  at  fault  with 
the  defendants,  and  for  that  reason  we  think  he  is  entitled 
to  the  relief  asked  in  his  bill. 

Defendants  claim  they  have  placed  some  improvements 
on  this  property  since  the  deeds  were  made  to  them.  It 
is  not  certain  whether  they  made  the  improvements  on  it, 
or  whether  Dungar  made  these  improvements  after  the 
conveyances  were  made  to  him.  From  Dungar's  testimony 
it  seems  that  he  made  all  the  improvements  on  the  property. 
He  expresses  a  perfect  willingness  to  give  up  any  claim  he 
has  on  it  in  favor  of  complainant.  Defendant  Crawley 
claims  to  have  put  a  barn  or  stable  on  one  piece  of  the 
property,  and  complainant  expresses  a  willingness  that, 
if  the  Court  will  give  him  back  his  lots,  Crawley  may  re- 
move this  bam  from  the  lot  on  which  it  was  built. 

The  decree  of  the  Chancellor  must  be  reversed,  and  a 
decree  will  be  entered  here  declaring  this  entire  transaction 
void  bcause  it  is  contrary  to  public  policy,  and  a  decree 
will  be  entered  divesting  the  title  to  these  two  lots  out  of 
the  defendant  Dunger  and  the  defendants  Benson  and 
Crawley,  and  vesting  the  title  in  the  complainant  Moore. 

If  the  defendant  Crawley  placed  any  permanent  im- 
provements on  either  of  these  lots,  which  have  permanent- 
ly enhanced  their  value  after  they  were  conveyed  to  him 
and  before  his  conveyance  to  Dungar,  then  he  is  entitled 
to  be  repaid  the  value  of  such  improvements  as  permanently 
enhanced  their  value.    But  he  will  be  permitted  to  remove 
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the  bam  from  the  lot  on  which  it  was  built,  and  will  not 
be  entitled  to  any  compensation  for  its  value. 

The  cause  will  be  remanded  to  the  Chancery  Court  of 
Davidson  County  to  the  end  that  a  reference  be  made  to 
the  Clerk  and  Master  of  that  Court,  to  take  proof  and  re- 
port what  improvements  were  placed  on  either  or  both  of 
these  lots  by  the  defendants  Benson  and  Crawley,  or  either 
of  them,  after  the  date  of  the  deed  made  by  complainant 
conveying  them  to  the  defendants,  or  either  of  them,  and 
before  such  lot  or  lots  were  conveyed  to  the  defendant 
Dungar.  The  Master  will  then  inquire  whether  or  not 
such  improvements  permanently  enhanced  the  value  of 
such  lot  or  lots,  and  if  so  the  amount  of  such  enhanced 
value,  and  such  amount,  when  confirmed  by  the  Chancellor, 
will  be  declared  a  lien  on  the  lot  on  which  such  improve- 
ments were  made.  But  it  must  not  be  understood  that  de- 
fendants are  entitled  to  the  value  of  improvements  made 
whether  they  enhanced  the  value  of  the  realty  or  not.  They 
are  only  entitled  to  the  value  of  improvements  that  per- 
manently enhanced  the  value  of  the  lots  or  lot 

The  defendants  will  pay  the  costs  of  this  cause,  as  well 
as  the  cost  of  the  appeal  to  this  Court,  and  a  decree  will  be 
so  accordingly  entered. 
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Maby  p.  Cabtbb  bt  als.  v.  Childbess  Pointeb  Bbady 

ET  AL. 

Affirmed  by  Supreme  Court,  1915. 

1.  Wills.    Ascertainment  of  intention.    Propriety  of  disposition 

not  a  qttestion. 

It  is  the  duty  of  a  Ck>urt  to  ascertain  first  the  intention  of  a 
testator,  and  if  it  he  lawful  to  give  it  effect  notwithstanding 
it  may  have  heen  unjust  and  unwise. 

2.  Same.     Class  doctrine.     Contingent  remainder.     Disposition 

at  termination  of  life  estate. 

A  testator  hy  provision  in  his  will  gave  an  interest  in  certain 
property  to  a  daughter  to  her  sole  use  during  her  natural 
life  and  then  to  her  child  or  children  if  she  have  any;  if  not, 
then  to  the  surviving  sisters  and  the  child  or  children  or 
deceased's  sisters.  Held  that  this  provision  made  necessary 
the  application  of  the  class  doctrine;  that  the  remainders 
outstanding  and  preceding  the  death  of  the  daughter  were 
contingent;  and  that  those  only  of  the  named  class  who  were 
in  existence  at  the  death  of  the  daughter  would  take;  and 
that  this  would  exclude  grandchildren;  so  that  there  heing 
in  existence  only  two  persons  who  filled  the  description,  they 
took  notwithstanding  living  issue  of  others  who  were  prior 
thereto  of  the  same  class  with  those  who  were  adjudged  to 
take. 

3.  Class  Dootbiite.    When  it  arises. 

In  every  case  where  a  time  of  distribution  or  vesting  is  fixed 
beyond  the  death  of  the  testator  and  the  number  of  individ- 
uals to  whom  the  gift  then  to  take  effect  is  capable  of  in- 
crease or  diminution  by  death,  the  class  doctrine  applies. 


Fbom  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
Jas,  B.  Newman,  Chancellor. 
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Keeble  &  Seay  and  A,  W.  Stookell  for  Appellants. 

Clabenoe  T.  Boyd  for  Appellees. 

Mb.  Justice  Mooee  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  to  have  construed  certain 
parts  of  the  will  of  John  H.  Pointer,  deceased,  which  was 
executed  on  the  30th  of  July,  1866,  and  to  which  was  at- 
tached a  codicil  made  on  the  19th  of  August,  1866.  The 
record  does  not  show  the  date  of  the  death  of  Mr.  Pointer, 
but  his  will  was  probated  at  the  October  term  of  the 
County  Court  of  Giles  County,  in  1866,  which  indicates 
that  he  died  some  time  between  the  date  of  the  codicil  and 
the  probate  of  his  will.  At  his  death,  he  left  surviving 
him  a  widow,  one  granddaughter,  the  complainant,  Mary 
P.  Carter,  and  three  daughters,  Amanda  Childress,  then 
the  wife  of  Marion  Childress ;  Martha  J.  Ewing,  then  the 
wife  of  Hugh  F.  Ewing,  and  Harriett  E.  Pointer,  then  an 
unmarried  daughter.  The  portions  of  said  will  calling 
for  construction  in  this  case  are  as  follows: 

"Item  Four.  The  residue  of  my  estate,  (exclusive  of 
the  Pillow  debt,)  I  direct  shall  be  reasonably  used  and  ex- 
pended for  the  support  of  my  family  for  the  two  years 
after  my  death,  unless  the  Pillow  debt  should  sooner  than 
that  be  collected,  and  at  the  end  of  two  years  from  my 
death,  I  desire  my  estate  then  remaining  divided  as  fol- 
lows, to-wit :  I  give  to  Mary  P.  Carter,  my  granddaughter, 
one  twelfth,  and  to  my  wife,  Martha  A.  Pointer,  and  to  my 
daughters,  Amanda  Childress,  Martha  J.  Ewing,  wife  of 
Hugh  F.  Ewing,  and  to  Harriett  E.  Pointer,  each  one  full 
share,  the  same  to  be  equally  divided  among  them,  after 
the  said  Mary  P.  Carter  shall  receive  one  twelfth — ^pro- 
vided, nevertheless,  that  if  either  of  my  said  daughters 
should,  before  the  distribution,  be  dead,  said  child  or  chil- 
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dren  of  said  daughter  shall  take  the  share  of  the  mother 
— and  if  my  wife  shall  before  such  time  die — then  the 
share  intended  for  her  shall  be  ratably  divided  among  mq 
said  surviving  children,  and  my  said  granddaughter,  Mary 
P.  Carter — and  if  either  of  ray  said  daughters  or  my  grand- 
daughter, Mary  P.  Carter,  should  leave  no  child  or  chil- 
dren to  take  the  benefit  of  the  bequest  under  this  item,  then 
the  share  intended  for  such  daughter  shall  be  ratably  di- 
vided among  the  other  daughters  and  said  grandchild,  all 
subject  to  the  limitations  hereinafter  to  be  set  forth. 

"Item  Five.  It  is  my  will  and  desire,  and  I  do  hereby 
direct,  that  in  paying  over  legacies  and  bequests  under  this 
will,  that  my  executor  hereinafter  named,  shall  convey  one- 
half  of  the  legacies  and  bequests  in  favor  of  my  daughters 
to  the  sole  and  separate  use  of  the  legatee  or  devisee  to  be 
used  by  her  during  life,  and  at  the  death  of  such  legatee 
or  devisee,  the  said  one-half  to  be  paid  or  given  to  the 
children  of  such  legatee  or  devisee,  if  such  survives  the 
parent,  and  if  no  child  or  children  survive  the  parent,  the 
said  one-half  of  the  legacy  or  bequest  shall  belong  to  the 
surviving  sisters  or  sister,  and  to  the  child  or  children  of 
deceased  sisters,  the  other  haK  of  the  legacy  and  bequest 
to  be  paid  over  absolutely  without  limitations  or  restric- 
tions, and  the  first  named  half  given  for  life  shall  be  free 
from  the  debts,  contracts,  liabilities  of  the  husbands  of  such 
legatees  or  devisees;  and  I  further  direct  that  the  devises 
and  bequests  herein  contained,  in  favor  of  Mary  P.  Carter, 
shall  be  to  her  for  and  during  her  natural  life,  free  from 
the  debts  and  contracts  of  any  husband  she  may  have,  and 
for  her  sole  and  separate  use,  and  at  her  death,  the  same 
to  belong  to  her  children,  should  any  such  survive  her,  and 
if  not,  then  it  shall  belong  to  my  three  daughters  afore- 
said, her  father,  the  said  Daniel  C.  Carter  shall  in  no  event 
control  or  receive  any  part  of  this  bequest. 
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"Item  Six.  My  executors  hereinafter  named,  are  au- 
thorized to  sell  any  property  when  by  the  terms  of  this  will 
it  should  be  distributed,  and  they  are  likewise  authorized 
and  empowered  to  make  any  compromise  and  settlement 
of  any  unsettled  or  litigated  business  connected  with  my 
estate,  which  in  the  exercise  of  a  sound  discretion  they  be- 
lieve is  demanded,  for  the  best  interest  of  my  estate,  and 
if  the  Pillow  debt,  or  any  considerable  portion  of  it,  shall 
be  collected  before  the  expiration  of  two  years  after  my 
death,  then  such  amount,  as  well  as  the  balance  of  my 
estate,  shall  then  be  distributed  and  not  delayed  to  the  end 
of  the  two  years,  but  of  course  with  the  limitations  as  be- 
fore provided,  except  that  the  period  of  distribution  shall 
thereby  be  changed." 

No  construction  is  sought  in  the  bill  of  the  seventh  item 
of  the  vsrill,  and  for  that  reason  it  is  not  copied  herein.  In 
the  last  item  of  his  will,  the  testator  appoints  his  son-in- 
law,  Marion  Childress,  and  John  C.  Brown  executors  of 
the  will  without  bond.  On  the  19th  of  August,  after  the 
date  of  the  will,  a  codicil  was  executed  by  Mr.  Pointer, 
which  modified  and  changed  the  legacy  named  in  the 
second  item,  to  the  youngest  daughter  Harriet  E.  Pointer ; 
but  as  this  codicil  is  not  involved  in  this  case,  it  is  not 
necessary  to  further  notice  it. 

His  daughter,  Martha  J.  Ewing,  mentioned  in  the  fourth 
item  of  the  will  and  referred  to  as  one  of  his  daughters  in 
the  fifth  item,  died  17th  of  December,  1868,  a  little  more 
than  two  years  after  the  will  was  probated.  She  left  no 
children,  or  descendants  of  children,  surviving  her  at  her 
death.  It  is  apparent  from  the  record  that  Amanda  Child- 
ress survived  the  testator  and  was  living  in  1885,  but  just 
when  she  died  we  are  unable  to  find  in  the  record.  She 
•bad  nine  children  during  her  married  life,  four  of  whom 
died  without  issue  before  her  death,  and  five  of  whom  sur- 
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vived  her.  These  five  children  lived  to  maturity,  and  were 
as  follows:  Sarah  P.  Childress,  Martha  A.  Childress, 
Lavinia  A.  Childress,  Marion  F.  Childress  and  Demarcus 
L.  Childress.  There  were  only  two  of  these  five  children 
living  at  the  time  this  bill  was  filed,  to  wit :  Complainants 
Marion  F.  Childress  and  Demarcus  L.  Childress.     Sarah 

B.  Childress  married  one  Mark  C.  Brady,  but  she  died 
many  years  ago,  leaving  surviving  her  two  sons,  the  de- 
fendants Childress  Pointer  Brady  and  John  Brady,  both 
of  whom  were  more  than  twenty  years  old  when  the  bill 
was  filed.  Another  daughter,  to  wit,  Martha  A.  Childress, 
married  one  T.  F.  Lindsay,  and  died  many  years  ago,  leav- 
ing the  following  children  surviving  her:  the  defendants 
Nannie  Lindsay  Howell,  Sadie  Lindsay  Kelso,  and  Mark 

C.  Lindsay,  all  of  whom  are  more  than  twenty-one  years 
old.  The  other  and  remaining  daughter  of  Amanda  Chil- 
dress, to  wit,  Lavinia  A.  Childress,  married  one  F.  G.  Bu- 
ford,  and  died  many  years  ago,  leaving  surviving  her  only 
one  child,  to  wit:  Amanda  Buford,  the  wife  of  J.  W.  Ma- 
jor, and  she  is  now  more  than  twenty-one  years  old  and  is 
a  party  defendant  to  this  suit.  The  daughter  Harriet  P. 
Pointer,  afterwards  married  one  Mr.  Burrus,  and  died 
19th  of  April,  1913,  leaving  no  children  surviving  her, 
or  descendants  of  any  deceased  children.  Her  husband 
died  some  time  before  she  did.  At  and  before  her  death, 
to  wit,  on  the  21st  of  July,  1909,  the  daughter,  Harriet 
P.  Burris,  called  in  this  record  Hattie  P.  Burrus,  made 
and  published  her  last  will  and  testament,  and  after  giv- 
ing certain  specific  bequests,  in  the  fourth  item  thereof, 
she  gives  and  bequeathes  all  other  property  of  which  she 
may  die  possessed,  to  the  complainant  Nannie  P.  Carter, 
and  to  the  defendant  Nannie  Lindsay  Howell,  to  be  equally 
divided  between  them,  to  wit,  her  Arkansas  land,  notes  or 
mdnev. 
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Sometime  in  1885,  or  earlier,  the  executors  of  the  will 
filed  a  bill  in  the  Chancery  Court  of  Giles  County,  'Tor 
the  construction  of  the  will  and  settlement  of  John  H. 
Pointer,  deceased,"  and  for  a  partition  or  division  of  the 
estate  of  John  H.  Pointer  among  and  between  his  widow 
and  children  then  alive,  Mrs.  Ewing  having  died  some  years 
before  that  date.  In  that  proceeding  the  Chancery  Court 
in  passing  upon  the  fifth  item  of  the  will,  held  and  decreed 
that  the  daughter,  Mrs.  Burrus,  who  was  then  matried  to 
P.  R.  Burrus,  and  Amanda  Childress,  the  widow  of  Mar- 
ion Childress,  who  at  that  time  was  dead,  had  the  right, 
under  this  item  of  the  will,  to  sell  in  fee  one-half  of  the 
lands  in  Arkansas  conveyed  by  General  Pillow  to  the  execu- 
tors in  payment  of  his  debt  to  the  estate,  and  inasmuch 
as  one  J.  W.  Clopton  had  agreed  to  buy  the  one-half  in- 
terest in  said  lands,  the  Chancery  Court  authorized  a  con- 
veyance to  be  made  by  these  two  daughters  to  said  Clopton 
<of  such  interest  in  said  lands  in  Arkansas  on  certain  con- 
siderations stated  in  an  agreement  filed  in  said  Court  and 
made  a  part  of  its  decree.  It  appears  that  such  conveyance 
was  made  by  these  two  daughters,  together  with  the  hus- 
band of  Mrs.  Burrus,  to  Mr.  Clopton,  and  he  became  the 
owner  thereafter  of  such  interest  in  these  Arkansas  lands. 
The  remaining  undivided  interest  of  11/96  in  value  of 
«aid  Arkansas  lands,  was  vested  by  the  decree  of  the  Court 
in  these  two  daughters,  and  an  undivided  8/96  in  value 
was  vested  in  complainant,  Mary  P.  Carter,  "According 
to  the  terms  of  the  will  of  John  H.  Pointer,  to  the  sole 
and  separate  use  of  each  of  said  legatees  or  devisees,  to  be 
used  by  her  during  life  and  at  her  death  to  go  to  the  chil- 
dren of  such  legatee  or  devisee  if  such  survived  the  parent 
and  if  no  child  or  children  survived  such  parent,  then  the 
l^acy  or  devise  shall  belong  to  the  surviving  sister  or  sis^ 
ters  and  to  the  child  or  children  of  the  deceased  sister, 
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the  said  legacies  or  devises  to  be  free  from  the  debts  or  con- 
trol of  any  hue^band  either  of  said  legatees  or  devisees  may 
have,  and  the  share  of  said  Mary  P.  Carter,  upon  her  death 
v^ithout  child  or  children  shall  belong  to  said  Amanda 
Childress  and  Hattie  P.  Burrus,  according  to  the  terms 
of  the  will  of  John  H.  Pointer,"  etc. 

The  question  before  this  Court  for  its  determination  is 
v^hat  estate  Hattie  P.  Burrus  took  under  the  will  of  her 
father,  John  H.  Pointer,  whether  she  took  the  fee  in  such 
estate,  including  the  Arkansas  lands,  or  only  a  life  estate. 
So  far  as  the  will  of  Mrs.  Burrus  is  concerned,  we  under- 

■ 

stand  the  Arkansas  lands  mentioned  and  described  in  the 
bill  as  belonging  to  her  are  the  only  property  of  which  she 
was  possessed  at  her  death  that  came  to  her  under  her 
father's  will,  and  we  are  to  determine  whether  she  had 
a  life  estate  in  such  lands,  or  a  fee  simple  title  therein,  or 
a  defeasible  fee  determinable  upon  her  death  without  chil- 
dren or  representatives  of  deceased  children.  Complain- 
ants state  in  their  bill  that  "The  said  Hattie  P.  Burrus  .was 
vested  only  with  a  life  estate  in  said  property,  and  there- 
fore no  interest  in  said  property  passed  to  complainant 
Mary  P.  Carter  or  to  defendant  Nannie  Lindsay  Howell 
by  virtue  of  the  will  of  said  Hattie  P.  Burrus.  But  com- 
plainant is  advised  that  the  remainder  interest  or  fee  estate 
in  such  property  held  by  the  said  Hattie  P.  Burrus  for  her 
life,  passed  to  those  who  take  the  remainder  interest  by 
virtue  of  the  will  of  said  John  H.  Pointer,  deceased."  Com- 
plainants  insist  that,  as  Mrs.  Childress,  the  sister  of  Mrs. 
Burrus,  was  dead  at  the  time  the  latter  died,  the  fee  in  the 
Arkansas  lands  at  the  falling  in  oi  the  life  estate  of  Mrs. 
Burrus,  passed  to  the  then  living  children  of  Mrs.  Amanda 
Childress,  to  wit,  the  complainant  Marion  F.  Childress  and 
Demarcus  L.  Childress,  and  that  they  took  the  entire 
estate  in  said  lands  at  the  death  of  their  aunt,  Mrs.  Burnip, 
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and  that  nothing  passed  under  her  will  to  complainant^ 
Miss  Carter,  or  to  defendant,  Mrs.  Howell. 

Since  Mrs.  Martha  Ewing  died  before  Mrs.  Hattie  P. 
Burrus  did,  and  left  no  children  or  descendants  of  chil- 
dren surviving  her,  and  since  Mrs.  Amanda  Childress  died 
prior  to  the  death  of  Mrs.  Burrus,  leaving  only  the  com- 
plainants, D.  L.  Childress  and  M.  F.  Childress,  her  sur- 
viving children,  they  insist  that,  under  the  will  of  John 
H.  Pointer,  these  two  surviving  children  of  Mrs.  Childress 
take  the  remainder  interest  in  the  Arkansas  lands,  at  the 
death  of  Mrs.  Burrus,  to  the  exclusion  of  the  children  of 
any  deceased,  children  of  Mrs.  Amanda  Childress.  Or, 
in  other  words,  the  limitations  in  the  fifth  item  of  the 
will,  of  the  half  given  to  Mrs.  Burrus  for  and  during  life 
and  at  her  death  to  her  children,  if  such  survived  her,  and 
if  none  survived  her,  then  said  legacy  or  bequest  to  be- 
long to  the  surviving  sister  or  sisters  and  to  the  child  or 
children  of  deceased  sisters,  limits  such  remainder  in  the 
event  of  the  death  of  both  sisters,  to  the  children  of  either 
sister  living  at  the  time  of  the  death  of  Mrs.  Burrus,  and 
such  limitation  being  to  such  children  as  a  class,  and  those 
of  the  class  living  at  the  time  of  the  death  of  Mrs.  Burrus, 
take  the  whole  estate  in  remainder  to  the  exclusion  of  the 
descendants  of  the  deceased  children  of  either  child. 

The  defendants  controvert  this  construction  of  the  will, 
and  it  must  not  be  forgotten  that  only  Mrs.  Nannie  Lind- 
say Howell,  Mrs.  Sadie  Landsay  Kelso  and  Mark  C.  Lind- 
say answer  complainants'  bill.  The  other  defendants  do 
not,  and  a  jtidgment  pro  confesso  w&s  taken  against  them. 
In  their  answer  they  seem  to  concede  that  Mrs.  Burnis  took 
only  a  life  estate  to  half  of  the  propetty  given  to  her  by 
the  will  of  her  father,  John  H.  Pointer,  and  it  may  be 
said  in  passing,  that  in  the  brief  of  teamed  counsel  filed 
for  these  defendants  who  atiswer  the  bill,  it  is  conceded 
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that  Mrs.  Burma  took  only  such  life  estate,  but  defend- 
ants insist,  "That  the  proper  and  legal  construction  of 
said  will  as  to  the  title  of  the  estate,  or  interest,  so  devised 
to  said  Hattie  P.  Burrus,  is  that  the  estate  or  interest 
vested  immediately  upon  the  death  of  the  said  John  H. 
Pointer,  in  his  daughter,  Hattie  P.  Burrus,  and  which, 
being  transmissible  by  descent,  passed  under  the  Statute 
of  Descent  and  Distribution  of  this  State,  to  her  legal 
heirs,  who  are  named  in  the  bill  the  children  and  grand- 
children of  her  sister,  Amanda  Childress." 

Defendants  deny  that  the  class  doctrine  applies  in  the 
construction  of  the  Pointer  will,  but  state  in  their  answer 
that  if  the  Court  should  hold  that  it  does  apply,  under  a 
proper  construction  of  said  will,  "Then,  in  this  event,  the 
remainder  estate  going  to  the  said  Hattie  P.  Burrus  there- 
under would  vest  in  her  sister,  Amanda  Childress,  and 
complainant,  Mary  P.  Carter,  at  the  end  of  the  period  of 
two  years  after  the  death  of  said  John  H.  Pointer,  because 
his  said  will  so  fixed  the  time  of  division  and  distribution 
of  that  part  of  his  estate  going  to  Mrs.  Burrus,  and  which, 
under  the  decisions  of  Tennessee,  was  transmissible  bv  de- 
scent." 

In  other  words,  it  is  insisted  as  we  understand  the  lan- 
guage used  in  the  answer,  that  Mrs.  Burrus  took  a  life 
estate,  and  the  remainder  in  fee  vested  in  Mrs.  Childress 
at  the  end  of  the  period  of  two  years  after  the  death  of 
Mr.  Pointer,  and  when  Mrs.  Burrus  died,  Mrs.  Childress 
being  then  dead,  this  remainder  in  fee  then  vested,  under 
the  Statute  of  Descent  and  Distribution,  not  only  in  the 
then  living  children  of  Mrs.  Childress,  but  also  in  her 
grandchildren. 

In  the  brief  of  learned  counsel  for  respondents,  after 
stating  the  insistence  of  complainants,  the  appellees'  con- 
tention is  stated  in  this  way : 
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"It  is  contended  by  appellees  that  the  proper  construe- 
tion  of  said  will  of  John  H.  Pointer,  is  that  his  two 
daughters  to- wit:  Amanda  Childress  and  Martha  J.  Ew- 
ing,  took  a  vested  estate  in  fee  in  remainder  of  this  Arkan- 
sas property,  defeasible  upon  a  child  or  children  bom  to 
Harriet  E.  Burrus  before  the  period  of  distribution  and 
then  living ;  and  Mrs.  Martha  J.  Ewing  having  died  with- 
out issue  or  children,  as  well  as  the  life  tenant,  Hattie  P. 
Burrus,  the  entire  remainder  estate  vested  in  fee  in  Mra 
Amanda  Childress,  which  was  transmissible  by  descent  to 
complainants,  her  two  living  sons,  and  defendants,  the 
children  of  her  three  daughters  per  stirpes/^ 

It  is  further  insisted  in  the  brief  that  the  class  doctrine 
does  not  apply  in  the  construction  of  the  will  of  John  H. 
Pointer  in  regard  to  the  interest  in  his  estate  given  to  his 
daughter  Harriet  E.  Pointer,  for  the  reason  that  the  will 
gives  the  estate  "To  Harriet  E.  Pointer  for  life  and  at  her 
death,  should  she  leave  no  child  or  children  surviving,  to 
her  sister  Amanda  Childress  and  Martha  J.  Ewing  equally, 
the  testator  having  specifically  named  these  two  sisters," 
and  because  he  specifically  named  the  two  sisters  as  taking 
this  remainder  interest,  it  is  argued  that  the  class  doctrine 
is,  in  the  language  of  Mr.  Justice  Neil,  disintegrated,  and, 
therefore,  is  not  controlling  in  the  construction  of  the  will. 

In  the  brief  it  is  then  said,  if  this  Court  should  hold 
that  the  class  doctrine  does  apply,  "Under  a  proper  con- 
struction of  the  will  in  question,  it  is  respectfully  insisted 
that  the  determination  of  who  shall  constitute  the  class  to 
take  must  be  made  at  the  period  fixed  or  designated  as  the 
time  for  the  distribution  to  take  place,"  and  that  period 
it  is  argued  was  fixed  in  the  will  as  the  end  of  two  years 
after  the  death  of  the  testator.  After  stating  counsel's 
reasons  for  insisting  that  the  two-year  period  was  the  time 
for  distribution,  and  when  the  estate  in  remainder  became 
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vested,  the  brief  then  says:  "It  is  respectfully  submitted 
that  the  class  to  whom  the  devise  in  remainder  must  go, 
would  be  the  two  daughters,  or  sisters  of  Mrs.  Burrus, 
living  at  the  period  of  distribution  so  fixed."  In  the  brief 
it  is  said  that  Mrs.  Ewing  died  before  this  period  of  dis- 
tribution took  place,  but  counsel  must  be  in  error  about 
that,  for  the  record  shows  that  she  died  the  17  th  of  De- 
cember, 1868,  while  Mr.  Pointer  must  have  died  before 
the  October  term  of  the  County  Court,  in  1866 ;  and  this 
would  make  the  death  of  Mrs.  Ewing  more  than  two  years 
after  the  death  of  Mr.  Pointer,  which  as  argued  by  coun- 
sel is  the  distribution  period.  If  she  died  at  the  time 
stated  in  the  record,  then  she  certainly  died  after  the 
alleged  distribution  period — about  two  months  thereafter, 
and  was  alive  at  the  date  of  such  distribution  period,  if  the 
two-years'  time  was  the  distribution  period  when  the  rights 
of  the  parties  under  the  will  became  fixed. 

It  appears  that  the  Chancellor  did  not  agree  with  coun- 
sel for  either  side  in  the  construction  of  the  Pointer  will, 
and  held  that  Mrs.  Burrus,  under  the  will,  took  an  absolute 
estate  in  fee  to  the  Arkansas  lands,  and  that  she  could  dis- 
pose of  it  in  her  lifetime  in  any  way  she  thought  proper. 
Having  made  her  last  will,  in  which  she  devised  it  to  com- 
plainant Mary  P.  Carter  and  defendant  Nannie  Lindsay 
Howell,  they  took  the  property  under  this  will,  and  that 
the  other  parties  to  the  suit  had  no  interest  in  it  of  any 
character.  Just  how  the  Chancellor  reached  that  conclu- 
sion we  have  no  means  of  knowing,  and  counsel  for  neither 
complainants  nor  defendants  suggest  in  their  briefs  how 
the  Chancellor  reached  such  conclusion.  In  fact,  neither 
counsel  make  any  reference  to  the  decree  of  the  ^Chancellor, 
further  than  appellants'  counsel  assigns  it  as  error. 

The  complainant.  Miss  Carter,  qualified  as  the  execu- 
trix of  Mrs.  Burrus'  will,  and  collected  some  rents  due  on 
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the  Arkansas  lands  at  the  death  of  Mrs.  Burrus,  and  had 
continued  to  collect  rents  therefrom  after  her  death,  and 
one  purpose  of  the  bill  was  to  have  a  construction  of  the 
will  so  that  she  might  know  to  whom  such  rents  were  pay- 
able, and  the  Chancellor  decreed  that  such  rents  as  she 
collected  "during  the  year  1913,  and  subsequent  years,  be 
held  and  paid  out  by  the  said  Mary  P.  Carter,  executrix," 
etc.,  in  accordance  with  the  terms  of  the  said  will  of  Hattie 
P.  Burrus,  as  personal  property  passing  under  said  will. 

The  complainants  excepted  to  the  decree  of  the  Chan- 
cellor, and  appealed  to  this  Court  and  assigned  his  decree 
as  error,  while  the  defendants  neither  excepted  to  his  de- 
cree, nor  have  they  appealed  to  this  Court.  So  that,  the 
question  is  here  alone  on  the  appeal  of  complainants  and 
their  assignment  of  error  in  this  Court  as  to  the  proper 
construction  of  the  Pointer  will. 

In  the  construction  of  wills,  the  cardinal  rule  is  to  find 
what  the  intention  of  the  testator  was,  which  is  to  be 
gathered  from  the  words  used,  from  the  context  of  the 
will  and  from  the  general  scope  and  purpose  of  the  instru- 
ment ;  and  when  such  intention  is  discovered,  it  must  pre- 
vail and  have  effect.  It  is  not  for  us  to  say  whether  the 
testator  acted  wisely  or  unwisely  in  the  distribution  of  his 
property.  This  is  a  question  with  which  we  have  nothing 
to  do.  Our  business  is  to  find  out  what  his  intentions 
were,  and  such  intentions  are  gathered  from  the  language 
he  used  and  the  four  comers  of  the  will,  and  when  his  in- 
tention is  discovered  to  declare  what  they  are,  and  such 
intentions  are  then  to  govern  in  carrying  into  effect  the 
provisions  of  the  will  of  the  testator. 

We  will  first  consider  the  fourth  item  of  the  will,  and  in 
doing  so,  it  is  apparent  that  the  testator  intended  all  of 
the  residue  of  his  estate,  except  the  Pillow  debt,  to  be  used 
for  a  period  of  two  years  in  the  support  of  his  family, 
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unless  the  Pillow  debt  was  collected  before  the  expiration 
•of  that  period.  At  the  end  of  two  years  from  his  death, 
it  was  his  desire  that  the  remainder  of  his  property  be 
then  divided  and  allotted  in  severalty  to  his  wife,  three 
<5hildren  and  granddaughter.  Considering  in  this  connec- 
tion, a  provision  in  the  sixth  item,  which  directs  whatever 
is  collected  on  the  Pillow  debt  before  the  two  years  expires, 
it  was  the  intention  of  the  testator  to  give  one-twelfth  of 
the  remainder  of  his  estate,  including  what  had  been  col- 
lected on  the  Pillow  debt,  to  his  granddaughter,  Mary  P. 
'Carter.  He  intended  she  should  have  one-twelfth  of  such 
remainder  before  a  division  took  place  between  his  wife 
and  three  daughters.  After  the  grandchild  had  been  al- 
lotted her  one-twelfth  of  the  remainder,  the  testator  then 
intended  what  then  remained  to  be  equally  divided  between 
his  wife  and  three  daughters  then  living.  This  item  of 
the  will  simply  provides  for  a  division  of  his  estate  among 
the  beneficiaries  therein  named,  at  the  end  of  two  years 
from  his  death,  and  does  not  vest  in  any  of  them  an  estate 
in  his  property,  but  does  that  in  the  fifth  item  of  the  will, 
as  we  shall  presently  see.  Under  the  fourth  item  the 
testator  provides  for  an  allotment  or  division  of  the  prop- 
erty at  the  end  of  the  two-year  period,  but  says  nothing 
about  whether  the  beneficiaries  are  to  hold  in  fee  or  for 
life,  or  what  estate  they  acquire  thereby,  leaving  the  estate 
they  take  under  the  will  to  be  fixed  under  the  fifth  item. 
The  proviso  in  the  fourth  item  was  placed  there  by  him 
to  direct  how  the  property  should  be  allotted  or  divided 
in  the  event  either  his  wife  or  any  of  his  daughters,  or 
•granddaughter,  should  die  before  this  division  took  place, 
that  is,  before  the  two-year  period  expired,  and  so  he  di- 
rects that  if  either  his  daughters  should,  before  the  two 
jears  mentioned,  be  dead,  then  the  child  or  children  of 
:such  daughter  is  to  take  the  share  of  the  mother  so  dying. 
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To  make  his  meaning  and  intention  clear,  it  appears  that, 
if  the  daughter,  Martha  Ewing,  should  die  between  the 
date  of  his  death  and  the  end  of  the  two-year  period,  then 
her  child  or  children  were  to  take  the  share  of  their  mother. 
The  same  is  true  of  either  of  the  other  two  daughters,  and 
if  either  of  them  should  die  between  the  date  of  the  death 
of  the  testator,  and  the  expiration  of  the  two-year  period, 
then  the  child  or  children  of  such  daughter  so  dying  is  to 
have  the  share  of  its  or  their  mother.  This  intention  is 
expressed  in  the  will,  but  the  testator  did  not  expressly 
provide  for  the  death  of  the  granddaughter,  Mary  P.  Car- 
ter, during  that  period  and  leaving  a  child  or  children,  but 
does  make  provision  in  a  subsequent  part  of  this  item  for 
her  dying  during  that  period  and  leaving  no  child  or  chil- 
dren, which  provision  will  be  noticed  presently. 

The  testator  evidently  thought  it  possible  that  his  wife 
might  die  before  the  division  of  the  property  took  place, 
that  is,  between  the  date  of  his  death  and  the  end  of  the 
two-year  period,  and  he  provides  in  case  of  her  death  with- 
in such  time,  that  the  share  intended  for  her  was  to  be 
equally  divided  among  his  surviving  children  and  grand- 
daughter, Mary  P.  Carter,  that  is,  the  share  intended  for 
his  wife  was,  in  the  event  of  her  death  within  the  two-year 
period,  to  be  equally  divided  between  the  grandchild  and 
the  three  daughters.  The  testator  thought  it  might  be  that 
one  or  more  of  his  daughters,  or  the  grandchild,  might  die 
during  this  two-year  period,  leaving  no  child  or  children, 
and  in  the  event  such  death  should  happen  it  was  his  in- 
tention that  the  share  intended  for  such  daughter  dying 
without  children  surviving  her,  or  if  the  granddaughter 
should  die  without  children  surviving  her,  should  be  equal- 
ly divided  among  the  surviving  daughters  and  the  grand- 
child, all  as  his  will  expressly  declares,  subject  to  the  limi- 
tations thereinafter  to  be  set  forth  in  the  next  and  succeed- 
ing item. 
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In  the  fourth  item  the  testator  had  placed  no  restric- 
tions or  limitations  on  the  property  given  to  his  wife  or 
daughters^  that  is,  he  had  not  provided  whether  they  should 
hold  such  property  as  a  fee  simple  estate,  or  as  a  life 
estate,  or  how  they  should  hold  it  after  the  division  was 
made  and  during  the  lifetime  of  the  beneficiaries,  and, 
hence,  he  says  at  the  closing  part  of  such  item,  that  the 
provisions  thereinabove  made,  are,  "All  subject  to  the  limi- 
tations hereinafter  to  be  set  forth,"  and  then  proceeds,  in 
the  fifth  item,  to  state  what  such  limitations  are  and  what 
estate  he  intended  the  beneficiaries  to  take  under  the  will. 

When  we  come  to  consider  this  fifth  item,  it  appears 
that  it  was  clearly  the  intention  of  the  testator  that  his 
daughters  should  hold  half  of  the  property  given  them  as 
an  estate  in  fee,  absolutely  to  dispose  of  as  they  desired, 
and  the  remaining  half  of  it  to  be  held  by  each  of  them 
for  and  during  their  natural  lives,  and  to  the  sole  and 
separate  use  of  each  of  them,  free  from  the  debts,  contracts 
and  liabilities  of  the  husbands  of  said  daughters.  No  ques- 
tion arises  on  the  construction  of  this  will  about  that  part 
of  the  property  given  to  Mrs.  Burrus  in  fee,  for  she  dis- 
posed of  that  part  of  the  Arkansas  property  given  to  her  in 
fee,  to  Mr.  Clopton,  and  held  the  other  half  of  said  prop- 
erty, in  which  she  had  only  a  life  estate,  until  her  death. 
The  fifth  item  directs  the  executors  of  the  will,  in  paying 
over  the  legacies  and  bequests  thereunder,  to  "Convey  one- 
half  of  the  legacies  and  bequests  in  favor  of  my  daughters 
to  the  sold  and  separate  use  of  the  legatee  or  devisee  to  be 
used  by  her  during  life,"  thus  creating  a  technical,  separate 
estate  in  the  legatees  or  devisees  for  and  during  the  life 
of  such  legatee  or  devisee.  Then  follows  the  provision  that 
"At  the  death  of  such  legatee  or  devisee,  th  said  one-half 
to  be  paid  or  given  to  the  children  of  such  legatee  or  devi- 
see, if  such  survive  the  parent."     Under  this  provision  it 
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is  clear  that  the  testator  intended,  when  either  of  his  daugh- 
ters died,  the  property  given  to  either  of  them  as  a  tech- 
nical, separate  estate  for  life,  should  pass  at  the  death  of 
such  devisee  or  legatee  to  her  child  or  children.  Mani- 
festly it  was  his  intention  to  first  give  a  life  estate  to  each 
of  his  daughters  in  half  of  the  property  devised  or  be- 
queathed to  them,  and  at  the  death  of  either  of  said  daugh- 
ters, the  property  thus  given  to  her  was  to  pass  to  her  chil- 
dren. 

It  next  occurred  to  the  testator  that  some  one  or  more 
of  his  daughters  might  die,  leaving  no  child  or  children 
surviving  her,  and  that  he  had,  in  such  event,  made  no  pro- 
vision as  to  how  the  half  given  for  life  was  then  to  be  dis- 
posed of,  or  to  whom  it  was  then  to  pass;  and  to  meet  a 
contingency  of  that  kind,  he  next  provided  in  the  will  that, 
if  either  of  his  daughters  died  leaving  no  child  or  children 
surviving  her,  then  in  such  event,  the  property  given  for 
life  to  such  daughter  so  dying  without  child  or  children, 
''Shall  belong  to  the  surviving  sister  or  sisters,  and  to  the 
child  or  children  of  deceased  sisters." 

To  apply  the  will  to  Mrs.  Burrus'  estate,  and  construe 
it  as  if  she  were  the  only  daughter  mentioned  in  it,  the 
evident  meaning  and  intention  of  the  testator  was  to  give 
Mrs.  Burrus  a  technical,  separate  estate  for  life  in  half  of 
the  property  mentioned  in  the  fourth  item  of  the  will,  and 
at  her  death,  such  half  was  to  go  to  such  of  her  children  as 
may  then  survive  her ;  and  if  at  her  death  she  left  no  child 
or  children  surviving  her,  then  the  property  given  to  her 
for  life  was  to  go  to  her  surviving  sister  or  sisters,  and  to 
the  child  or  children  of  her  deceased  sisters.  Under  this 
construction,  we  think  Mrs.  Burrus  took  only  a  life  estate 
in  the  half  of  the  property  given  to  her  as  a  technical,  sepa- 
rate estate.  If  she  had  had  children  at  her  death,  then 
the  property  given  to  her  for  life  would,  under  the  will, 
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have  passed  to  such  children  in  fee;  but  dying  without 
leaving  any  children  surviving  her,  then  the  question  for 
our  determination  is,  to  whom  did  such  property  given 
to  her  for  life,  pass  ? 

At  the  time  Mrs.  Burrus  died,  Mrs.  Ewing  had  long 
been  dead,  leaving  no  child  or  children  surviving  her.  Mrs. 
Childress  had  long  been  dead,  leaving  children  surviving 
her.  The  record  fails  to  show  how  many  children  of  Mrs. 
Childress  were  living  at  the  time  she  died,  but  it  does 
show  that  only  two  of  her  children  were  living  at  the  time 
of  the  death  of  Mrs.  Burrus,  and  they  insist,  and  their  coun- 
sel ably  argues,  that,  being  the  only  surviving  children  of 
Mrs.  Childress  living  at  the  time  of  Mrs.  Burrus'  death, 
the  property  devised  to  the  latter  passed  to  them  in  fee,  to 
the  exclusion  of  the  grandchildren  of  Mrs.  Childress ;  while 
counsel  for  defendants  insist,  and  with  equal  ability  argues 
that,  under  the  will,  Mrs.  Burrus  was  only  given  a  life 
estate  in  half  of  the  property  devised  to  her,  that  Mrs. 
Childress  took  a  vested  remainder  in  fee  to  such  property 
given  to  Mrs.  Burrus  for  life,  and  that,  at  the  death  of  the 
latter,  the  property  given  Mrs.  Burrus  for  life  then  passed 
in  fee  to  the  living  children  of  Mrs.  Childress,  and  to  her 
grandchildren  perstvrpes. 

The  next  question  for  our  determination  is,  what  estate 
did  Mrs.  Childress  take  in  this  half  of  the  property  devised 
to  Mrs.  Burrus?  Did  she  take  a  vested  remainder  estate 
in  fee  ?  or  did  she  take  a  contingent  remainder  in  fee,  or 
what  estate  did  she  take  therein  ?  Had  she  been  living 
when  Mrs.  Burrus  died,  Mrs.  Ewing  being  then  dead,  leav- 
ing no  children,  it  is  clear  that  she  would  have  taken  the 
remainder  interest  in  fee.  It  seems  to  us,  though  the  ques- 
tion is  not  free  from  doubt,  that  Mrs.  Childress  only  had  a 
contingent  remainder  interest,  during  her  lifetime,  in  that 
part  of  the  land  given  to  Mrs.  Burrus  for  life. 
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A  contingent  remainder  is  one  which  is  limited  to  un- 
certain or  dubious  person,  or  which  is  to  take  effect  on  an 
event  or  condition  which  may  never  happen  or  be  per- 
formed, or  where  the  remainder  depends  on  a  contingent 
determination  of  the  preceding  estate  and  it  remains  un- 
certain whether  the  use  or  estate  limited  in  future  will 
ever  vest. 

Blackstone  divides  contingent  remainders  into  two  kinds, 
one,  remainders  limited  to  take  effect  to  dubious  and  un- 
certain persons,  and,  second,  upon  a  dubious  or  uncertain 
event,  as  where  the  person  to  whom  the  remainder  is  lim- 
ited is  in  not  esse. 

The  will  limits  the  remainder  over  to  take  effect  at  the 
death  of  Mrs.  Burrus,  to  her  two  sisters  if  then  living. 
These  sisters  are  named  in  the  bill,  and  were  Mrs.  Ewing 
and  Mrs:  Childress.  But  their  taking  depended  on  Mrs. 
Burrus  dying  leaving  no  children  surviving  her,  that  is, 
to  take  effect  on  an  event  which  might  not  happen  or  be 
performed ;  that  is,  the  death  of  Mrs.  Burrus  without  chil- 
dren surviving  her  might  not  happen.  The  testator  did  not 
know,  nor  could  he  know  when  he  executed  his  will,  that 
Mrs.  Burrus  would  die  leaving  no  children  surviving  her. 
If  she  left  children  surviving  her,  it  is  clear  they  took  the 
remainder  interest,  and  not  Mrs.  Burrus'  sisters.  In  that 
case,  it  was  uncertain  whether  the  use  of  the  estate  limited 
to  the  sisters,  would  ever  vest.  It  would  not  if  Mrs.  Burrus 
died  leaving  children  surviving  her,  but  such  remainder 
would  vest  in  such  children,  and  the  sisters  then  living, 
would  take  nothing  of  the  estate  devised  to  Mrs.  Burrus. 
So  that,  we  think  it  clear  that  neither  Mrs.  Ewing  nor 
Mrs.  Childress,  or  both  of  them,  ever  had  a  vested  re- 
mainder in  fee  in  the  estate  given  to  Mrs.  Burrus  for  life, 
but  that  the  most  they  did  have,  if  they  had  that,  was  a 
contingent  remainder,  dependent  upon*  Mrs.  Burrus  dying 
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without  leaving  children  surviving  her.  Mrs.  Childress 
having  predeceased  Mrs.  Burrus,  how  long  before  the  rec- 
ord fails  to  disclose^  the  remainder  in  the  estate  given  Mrs. 
Burrus  then,  at  her  death,  goes  to  the  child  or  children 
of  such  deceased  sister,  that  is,  in  this  case,  to  the  child 
or  children  of  Mrs.  Childress,  because  she  was  the  only 
sister  that  had  any  child  or  children  living  at  the  time 
Mrs.  Burrus  died. 

The  provision  in  the  will  that  this  remainder  ^'Belong 
to  .  .  .  the  child  or  children  of  deceased  sisters,"  evi- 
dently meant  something  in  the  mind  of  the  testator.  He 
evidently  did  not  intend  the  remainder  to  vest  in  the  sisters 
at  the  time  of  his  death,  or  at  the  time  the  property  was 
divided ;  for  if  he  did,  this  provision  would  not  have  been 
placed  by  him  in  his  will,  for  he  must  have  known  that,  if 
the  sisters  took  a  vested  remainder  in  fee,  at  the  death  of 
Mrs.  Burrus,  it  would  then  pass  to  the  child  or  children 
of  her  deceased  sisters.  This  provision  indicates  that  he 
did  not  intend  that  Mrs.  Childress  and  Mrs.  Ewing,  or 
either  of  them,  should  take  a  vested  remainder  to  take  effect 
in  possession  upon  the  death  of  Mrs.  Burrus  without  chil- 
dren surviving  her.  If  he  had  so  intended,  the  above 
quoted  provision  in  his  will  would  not  have  found  a  place 
therein,  because  the  testator  knew,  in  such  event,  that  the 
children  of  the  deceased  sisters  would  take  the  remainder 
interest  upon  the  death  of  Mrs.  Burrns  without  child  or 
children  surviving  her,  without  so  stating  in  his  will. 

In  FvXkerson  v.  Bullard,  3  Sneed,  261,  the  testator  pro- 
vided that  his  negroes  should  be  hired  out  for  five  years, 
and  at  the  expiration  of  the  five  years  he  directed  his 
executors  to  divide  them  equally  among  all  his  children, 
and  then  provided,  "in  case  of  any  of  my  children  should 
die  before  the  time  aforesaid,  leaving  lawful  children,  said 
last  mentioned  children  shall  take  the  share  of  their  parents 
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in  said  negroes,"  and  the  Supreme  Court  held  that  the 
testator  intended  the  legacy  should  vest  in  such  of  his  chil- 
dren as  might  be  living  at  the  time  of  his  death ;  and  in 
the  course  of  the  opinion,  Mr.  Justice  Harris  said:  "If 
the  legacy  had  vested  at  the  death  of  the  testator,  as  com- 
plainant insists  it  did,  then  if  either  of  his  children  had 
died,  having  a  vested  right  to  the  legacy,  leaving  children, 
they  would  have  Ix^en  entitled  to  the  legacy  of  their  par- 
ent, as  distributees,  without  this  clause.  But,  as  we  think, 
because  he  did  not  intend  the  legacy  to  vest  until  the  ex- 
piration of  the  live  years  after  his  death,  he  thought  proper 
to  give  it  then  to  such  children  as  he  might  have  living  at 
that  time ;"  and  for  the  very  same  reason,  we  think,  in  this 
case,  the  testator  did  not  intend  the  property  devised  to 
Mrs.  Burrus  for  life  to  vest  a  remainder  in  the  sisters  at 
his  death,  and  to  pass  in  fee  to  them  at  her  death,  but 
thought  proper  to  give  this  property  to  the  child,  or  chil- 
dren of  the  sister  living  at  the  time  Mrs.  Burrus  died.  We 
are,  therefore,  of  the  opinion  that  all  Mrs.  Childress  or 
Mrs.  Ewing  took  under  the  will,  was  a  contingent  re- 
mainder interest  in  the  property  devised  to  Mrs.  Burrus, 
to  take  effect  in  possesJ^ion  upon  the  lattor's  dying  without 
cliild  or  children  surviving  her  and  the  sisters  both  living 
and  before  Mrs.  Burrus  and  she  having  died  without  such 
child  or  children  surviving  her,  the  question  then  arises, 
who  takes  this  property  at  her  death,  when  it  passes  under 
the  class  doctrine  to  the  children  of  Mrs.  Childress  then 
living,  or-  does  it  pass  to  not  only  such  children  then  liv- 
ing, but  to  them  and  the  grandchildren  of  Mrs.  Childress, 
pe7\^tirpe.9. 

Where  the  devise  or  gift  is  to  a  class,  and  that  class  is 
subject  to  fluctuation,  that  is,  where  the  class  may  increase 
or  diminish  by  deaths  or  births,  and  the  time  of  distribu- 
tion of  the  property  is  fixed  at  a  period  subsequent  to  the 
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time  when  the  will  goes  into  effect,  then,  in  every  such  case, 
the  class  doctrine  applies.  112  Tenn.,  472;  126  Tenn., 
176,  and  the  numerous  cases  there  cited. 

If  the  devise  is  to  a  class,  subject  to  fluctuation,  and  is 
to  take  effect  at  the  death  of  a  life  tenant,  as  was  held  iti 
1  Tenn.  Chy.,  581 ;  2  Head,  192 ;  100  Tenn.,  391 ;  2  Tenn. 
Chy.,  190;  7  Yer.,  606;  11  Hump.,  58;  112  Tenn.,  472, 
and  126  Tenn.,  170,  then,  in  such  a  case,  the  class  doctrine 
applies  and  controls,  and  determines  to  whom  the  prop- 
erty passes  at  the  death  of  the  life  tenant. 

We  think  this  will  provides  for  the  final  distribution  of 
half  of  the  estate  given  Mrs.  Burrus,  at  her  death,  and 
is  then  to  go  to  her  children,  if  she  has  anj  surviving  her, 
and  if  none  survive  her,  then  to  her  surviving  sister  or 
sisters,  and  if  no  sister  survive  her,  then  the  child  or  chil- 
dren of  her  deceased  sisters.  We  think,  inasmuch  as  both 
of  her  sisters  were  dead  at  the  time  of  her  death,  and  inas- 
much as  she  left  no  child  or  children  surviving  her,  and  in- 
asmuch as  Mrs.  Ewing  had  no  children  living  at  the  time 
of  Mrs.  Burrus'  death,  and  inasmuch  as  Mrs.  Childre^ss  was 
then  dead,  leaving  children  alive  when  ilrs.  Burrus  diod^ 
that  the  class  doctrine  does  apply,  and  that  the  land  devised 
to  Mrs.  Burrus  for  life,  then  passed  to  the  children  of  Mrs. 
Childress  living  at  the  time  of  Mrs.  Burrus'  death,  and 
that  Mrs.  Childress'  grandchildren  take  no  interest  there- 
in and  have  no  estate  in  the  property,  but  that  it  all  passes 
and  vests  in  the  children  of  Mrs.  Childress  living  at  the 
time  of  the  death  of  Mrs.  Burrus.  The  will  exjiressly  so 
provides.  It  makes  provision  for  just  such  contingency 
as  happened  in  this  case,  in  that,  it  is  expressly  stated  that 
if  Mrs.  Burrus  dies  without  any  children  surviving  her, 
the  property  is  then  to  pass  to  her  sisters;  and  if  the  sis- 
ters are  both  dead,  and  they  are  in  this  case,  the  will  then 
directs  that  the  property  shall  go  to  the  child  or  childron 
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of  such  of  the  deceased  sisters  as  are  children  living  at  the 
time  of  Mrs.  Burrus'  death.  The  children  mentioned  are 
designated  as  a  class.  The  class  is  subject  to  fluctuation 
by  deaths  and  births,  and  had  so  fluctuated  as  to  be  re- 
duced in  number  from  nine  that  were  bom  to  Mrs.  Chil- 
dress, to  only  two  that  were  liring  at  the  time  Mrs.  Burrus 
died.  We  here  have  two  of  the  elements  of  the  class  doc- 
trine, and  the  remaining  element,  that  is,  the  distribution 
period,  is  fixed  at  the  time  Mrs.  Burrus  died,  as  was  done 
in  the  cases  cited,  supra.  So  that,  the  conclusion  we  have 
reached  in  the  construction  of  this  will  is  that,  at  the  death 
of  Mrs.  Burrus,  the  remainder  in  the  estate  devised  to  her 
under  the  will,  passed  to  the  complainants,  D.  L.  Chil- 
dress and  M.  F.  Childress,  and  that  they  are  entitled  in 
fee  to  the  Arkansas  lands  described  in  the  bill,  and  to  such 
rents  and  profits  as  the  complainant  Mary  P.  Carter  has 
collected  thereon  and  therefrom,  since  the  date  of  the  death 
of  Mrs.  Burrus,  and  a  decree  will  be  entered  in  this  Court 
in  conformity  to  this  opinion,  and  so  adjudging  the  rights 
of  the  parties,  decreeing  that  the  other  parties  to  this  suit 
have  and  took  no  interest  of  any  kind  or  character  in  the 
Arkansas  lands,  at  the  death  of  Mrs.  Burrus,  and  in  the 
rents  and  profits  arising  therefrom  since  the  date  of  her 
death. 

The  defendants  will  pay  one-half  of  the  cost  of  this 
cause,  and  the  complainants  will  pay  the  remaining  half 
tliereof,  and  a  decree  will,  accordingly,  be  so  entered  in 
this  Court. 
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Shabp-Flaniqan-Hamilton  Co.  v.  Cora  Tylee. 

Writ  of  certiorari  denied  by  Supreme  Court,  1915. 

1.  Assignment  of  Ebbob.    That  evidence  preponderates  not  good. 

An  assignment  of  error  that  the  evidence  preponderates  against 
the  verdict  presents  no  issue  in  an  Appellate  Court  in  Ten- 
nessee. 

2.  Same.    Assignment  for  refusal  to  give  special  request. 

An  assignment  that  the  Court  erred  in  refusing  a  special  re- 
quest must  embody  the  request  which  was  declined. 

3.  Same.    Assignments  upon  the  charge  of  the  Court. 

An  assignment  upon  the  charge  of  the  Court  must  contain  the 
words  or  at  least  the  full  substance  of  the  portion  criticized. 

4.  Replevin.    Counter  replevin.    When. 

An  owner  of  personal  property  whose  property  has  been  taken 
by  an  officer  who  effected  an  entrance  into  the  owner's  house 
in  his  absence  and  carried  away  the  property  and  never  at- 
tempted to  serve  any  process  upon  the  owner  nor  give  him 
notice  of  trial,  may  himself  institute  a  replevin  suit  to  re- 
cover back  the  property  from  the  officer,  notwithstanding  the 
general  rule  that  counter  replevin  is  not  permissible. 


From  Davidson  County. 

Appeal  in  error  from  Circuit  Court  of  Davidson  County. 
M.  H.  Meeks,  Judge. 

Sam  N.  Habwood  for  Plaintiff  in  Error. 

W.  H.  Lawrence  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of 
"the  Court. 
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This  suit  was  commenced  before  a  Justice  of  the  Peace 
April  6,  1914,  by  defendant  in  error  to  recover  from  plain- 
tiff in  error  $499.99  for  invading  her  premises  and  taking 
a  lot  of  furniture  she  had  purchased  and  paid  for  from 
plaintiff  in  error. 

The  warrant  issued  by  the  Justice  of  the  Peace  avers 
that  defendant  in  error,  of  legal  age  and  unmarried,  pur- 
chased a  bill  of  household  furniture  from  plaintiffs  in 
error;  that  she  made  the  payments  thereon,  from  time  to 
time  until  March  16,  1914,  on  which  date  she  finished 
paying  for  said  goods  and  received  a  receipt  in  full  from 
plaintiffs  in  error;  that  afterwards,  on  April  13,  1914, 
without  warning  or  notice  to  her,  and  while  she  was  absent 
from  her  house,  plaintiffs  in  error  unlawfully  broke  into 
her  house,  took  her  goods  away,  and  retained  them  to  her 
damage,  inconvenience,  etc.,  in  the  sum  of  $499.99.  The 
Justice  of  the  Peace,  April  9,  1914,  rendered  a  judgment 
in  favor  of  Cora  Tyler  against  plaintiffs  in  error  for 
$200.00  and  the  costs.  From  this  judgment  plaintiffs  in 
error  prayed  an  appeal  which  was  granted  to  the  Circuit 
Court  of  the  County.  They  executed  an  appeal  bond  in 
the  sum  of  twenty-five  dollars  to  be  void  if  plaintiffs  in 
error  prosecuted  their  appeal  successfully,  or  in  case  of 
failure  to  comply  with  and  perform  the  judgment  of  the 
Circuit  Court. 

The  case  was  heard  in  the  Circuit  Court  before  a  jury 
June  14,  1915,  and  the  jury  returned  a  verdict  in  favor 
of  defendant  in  error  against  plaintiffs  in  error  for 
$350.00,  and  on  this  verdict  a  judgment  was  entered 
against  plaintiffs  in  error  for  said  sum  and  the  cost. 

The  motion  for  a  new  trial  was  overruled,  to  which 
action  of  the  Court  exception  was  taken,  and  plaintiffs  in 
error  prayed  an  appeal  in  error  to  this  Court,  which  was 
granted  upon  condition  that  plaintiffs  in  error  execute  and 
file  an  appeal  bond  as  required  by  law. 
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Plaintiffs  in  error  were  given  twenty  days  from  the  date 
of  the  judgment  of  the  'Oircnit  Court  within  which  to  exe- 
cute and  file  an  appeal  bond  and  a  bill  of  exceptions,  and 
otherwise  prepare  and  perfect  their  appeal. 

Appellants  assign  in  this  Court  the  following  errors  in 
substance : 

1.  No  evidence  to  sustain  the  verdict  of  the  jury. 

2.  The  verdict  is  against  the  preponderance  of  the  evi- 
dence. 

3.  The  Court  erred  in  refusing  to  charge  Request  No.  1 
of  appellants. 

4.  Error  in  the  charge  of  the  Court. 

We  observe  that  neither  one  of  these  assignments  of 
error  can  be  considered  by  this  Court,  except  the  first, 
which  is,  that  there  is  no  evidence  to  sustain  the  verdict. 
It  has  long  been  settled  by  this  Court  and  the  Supreme 
Court,  that  an  assignment  of  error  to  the  effect  that  the 
verdict  of  the  jury  is  against  the  preponderance  of  the  evi- 
dence will  not  be  considered. 

The  third  assignment  of  error  is  directed,  it  is  alleged, 
at  the  refusal  of  the  Court  to  charge  Request  No.  1  of 
appellants.  The  request  is  not  embraced  in  the  assign- 
ment of  error,  and  the  charge  of  the  Court  relative  thereto 
is  not  set  out  in  the  assignment  of  error.  Such  an  assign- 
ment of  error  cannot  be  considered  in  this  Court. 

The  fourth  assignment  of  error  is  simply  "error  in 
charge  of  the  Court".  It  does  not  set  out  the  charge  of  the 
Court,  nor  any  part  thereof,  to  which  exception  is  taken, 
and  no  statement  of  the  error  committed  is  contained  in 
the  assignment  of  error. 

We  cannot  consider  such  an  assignment  of  errors.  It  is 
insisted  that  the  trial  Judge  erred  in  refusing  the  appli- 
cation of  appellants  for  a  new  trial,  because, 
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1.  There  is  no  evidence  to  support  the  verdict  of  a  jury 
against  appellants,  in  that  there  is  no  proof  in  the  record 
showing  that  appelle  had  paid  to  appellants  her  account  in 
full,  and,  on  the  contrary,  the  evidence  in  the  record  shows, 
beyond  dispute,  that  she  had  not  paid  her  account  in  full. 

It  is  further  said  that  she  did  not  produce  her  receipt 
which  she  had  in  her  possession. 

In  the  second  place  it  is  insisted,  under  this  supple- 
mental assignment  of  error  that  there  is  no  evidence  to 
sustain  the  verdict  of  the  jury  against  appellants,'  and  that 
the  receipt  which  was  admitted  in  evidence  and  submitted 
to  the  jury,  under  the  erroneous  instruction  of  the  Court, 
constituted  no  evidence,  in  and  of  itself,  to  support  the 
verdict,  in  view  of  the  warrant  sued  out  by  plaintiff,  and 
that  the  receipt  is  a  mere  acknowledgment  of  the  payment 
of  so  much  money  without  more,  and  does  not  even  pur- 
port to  be  in  full  of  account,  and,  in  addition,  said  receipt, 
when  taken  together  with  the  facts  developed  in  the  case, 
especially  the  two  notes  executed  by  plaintiff  below,  and 
held  by  the  defendant  and  never  cancelled  and  surrendered, 
state  no  evidence  to  sustain  the  verdict  rendered  under  the 
warrant,  which  was  sued  out  in  an  action  foi  conversion 
of  certain  personal  property,  and  this  was  especially  so  in 
view  of  showing  that  tre  property  was  delivered  into  the 
possession  of  appellants  under  a  writ  of  replevin,  and  was 
not  converted  as  averred  in  the  warrant. 

The  insistence,  in  this  connection,  is,  that  in  no  sense 
could  the  receipt  be  construed  as  evidence  to  sustain  the 
verdict  which  was  rendered  in  an  action  for  conversion 
of  certain  personal  property,  and  the  insistence  is,  further, 
that  there  is  no  evidence  in  the  record  to  sustain  the  verdict 
upon  the  warrant  for  conversion,  and,  on  the  contrary,  the 
possession  of  the  property  by  appellants  was  fully  justi- 
fied by  the  action  of  replevin. 
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It  is  further  said,  in  the  third  place,  under  this  supple- 
mental assignment  of  error,  that  the  trial  Judge  in  hi& 
charge  excluded  from  the  consideration  of  the  jury  all 
the  evidence  of  appellants.  The  argument  under  this  as- 
signment is,  that  the  receipt  was  only  prima  facie  evidence,, 
but  the  charge  of  the  Court  made  it  conclusive,  and  ex- 
cluded from  the  consideration  of  the  jury  all  of  the  evi- 
dence of  appellants,  and  this  was  clear  and  palpable  error* 

In  the  fourth  place,  it  is  insisted  under  this  supple- 
mental assignment  of  error,  as  it  is  called,  that  even  con- 
ceding that  plaintiff  below  proved  that  the  furniture  was 
all  paid  for,  nevertheless  there  is  no  evidence  whatever  to 
sustain  the  verdict  under  the  warrant  beyond  seventy-four 
dollars,  and  conceding  further  that  the  warrant  embraced 
an  action  for  the  things  broken  up,  yet  there  is  no  evidence 
to  sustain  the  verdict,  in  this  particular,  for  more  than 
thirty-nine  dollars,  and  further  conceding  that  the  evi- 
dence embraced  a  cause  of  action  for  sickness  resulting 
from  the  execution  of  the  writ  of  replevin,  and  conceding 
that  plaintiff  below  had  a  cause  of  action  therefor,  still 
there  is  no  evidence  whatever  to  sustain  the  verdict  in  this 
particular  for  more  than  $121.00,  and,  therefore,  if  all 
these  items  are  recoverable  under  the  warrant  and  in  law^ 
there  is  still  no  evidence  whatever  to  sustain  the  verdict 
for  more  than  $234.00. 

We  have  looked  into  the  evidence  in  this  case  sufficiently^ 
and,  in  fact,  we  have  examined  all  the  evidence  in  the  case. 

Cora  Tyler  testified  that  she  purchased  some  furniture 
from  appellants ;  that  she  purchased  $123.00  worth,  which 
was  the  full  amount  of  the  bill;  that  she  purchased  it  on 
the  installment  plan;  that  after  purchasing  it,  she  made 
payments  on  it  from  time  to  time,  and  paid  by  the  week ; 
that  she  received  receipts  for  the  payments  she  made; 
that  the  bill  of  goods  she  purchased  was  fully  paid  for; 
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that  the  way  she  got  her  last  receipt  was  Mr.  Walker  came 
on  Monday  to  collect;  that  she  said,  "Mr.  Walker,  will 
you  please  go  and  find  out  the  exact  amount  I  owe,  I  want 
to  pay  up  in  full  this  morning,"  and  he  asked  me  where 
was  the  next  telephone,  and  I  told  him,  and  he  went  off 
and  stayed  about  twenty  minutes,  and  he  came  back  and 
told  me,  "I  telephoned  Mr.  Hamilton,  and  they  told  me 
to  give  you  a  receipt  in  full,  that  I  had  paid  everything  I 
owed." 

"I  asked  him  at  that  time  for  the  full  balance  I  owed 
him;  he  said  he  would  go  and  telephone,  and  came  back 
in  a  few  minutes  and  he  told  me  I  had  paid  him  every- 
thing in  full.  I  paid  him  then  two  dollars,  that  was  the 
balance,  and  he  gave  me  a  receipt  in  full.  I  gave  you  that 
receipt,  I  can  read  and  write.  The  receipt  handed  me  by 
the  officer  is  the  receipt  he  gave  me  in  full,  and  reads  as 
follows : 

^^W.  D.  Hamilton  Furniture  Company  311-313 

"Second  Avenue  North^  Nashville,  Tenn.,  3-16-1914 
"Received  of  Cora  Tyler  Two  Dollars  ($2.00)  in  full. 

"W.  D.  Hamilton  Furniture  Company^ 

"Per  Walker." 

It  was  admitted  by  appellants  that  this  was  their  re- 
ceipt. 

It  further  appeared  that  the  firm  of  W.  D.  Hamilton 
&  Co.,  was  taken  over  by  the  Sharp-Flanigan-Hamilton 
Co.,  and  they  just  used  the  old  force.  Plaintiff  below 
testified  that  the  gentleman  with  whom  she  had  dealt  on 
that  date  was  named  Mr.  Walker ;  that  he  represented  the 
Sharp-Flanigan-Hamilton  Company  at  that  time ;  that  she 
did  not  hear  anything  more  from  them  until  the  day  they 
broke  in  her  house  and  took  her  things  away;  that  they 
broke  into  her  house  while  she  was  away  and  took  every- 
thing she  had. 
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She  testified  that  they  had  not  sent  her  any  notice,  and 
she  had  not  been  served  with  any  legal  proceedings.  She 
stated  that  she  was  down  on  Fifth  and  Woodland  washing 
and  ironing ;  that  she  was  coming  back  that  evening,  and 
that  a  lady  who  lived  in  front  of  her  told  her :  "They  are 
taking  your  things  out  of  your  house."  That  she  said: 
^rN'o,  ma'am,  because  I  have  got  my  key  in  my  possession, 
if  s  locked  up,"  and  she  said,  "They  are  in,"  that  when 
she  got  home  she  said,  "Mister,  you  are  in  the  wrong 
house,  I  have  a  receipt  in  full."  And  he  said:  "I  don't 
want  to  see  a  thing  you've  got,  go  away."  That  she  went 
up  to  Mrs.  Goodlett's  and  asked  her  to  telephone  as  to  the 
matter.  She  testified  that  the  officer  would  not  look  at 
the  receipt.  She  testified  that  they  did  not  take  all  of  her 
goods  out  of  her  house ;  that  they  took  out  her  bed,  dresser, 
washstand,  chairs  and  center  table ;  that  they  did  not  leave 
her  anything  but  two  stoves ;  that  she  had  to  sleep  on  the 
floor  that  night ;  that  they  broke  open  her  house ;  that  the 
latch  was  pushed  off  on  the  floor,  and  the  lock  was  broken ; 
that  they  left  the  door  VTide  open ;  that  she  did  not  know 
what  a  replevin  suit  meant ;  that  after  the  gentleman  told 
her  he  did  not  want  to  see  anything  she  had,  and  that  he 
had  a  right  to  take  the  property,  she  just  went  up  to  Mrs. 
Goodlett's  and  had  her  to  telephone  and  see  what  was  the 
matter.  She  testified  that  they  had  never  brought  back 
her  furniture  to  her,  and  they  still  have  it. 

This  is  the  substance  of  her  testimony,  except  that  she 
testified  as  to  the  value  of  the  property. 

She  testified  that  she  lost  some  dishes  and  fruit  and  the 
price  of  the  dishes.  She  testifies  that  they  left  some  dry 
goods  on  the  floor;  that  her  bed  clothes  were  damaged; 
that  they  had  ink  upon  them ;  that  they  were  just  dumped 
down  on  the  floor  with  ink  and  fruit  all  over  them.  She 
testified  as  to  the  value  of  the  bed  clothing.    She  then  testi- 
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fies  about  sleeping  on  the  floor.  In  other  words,  according 
to  her  testimony,  these  appellants  through  their  agenta 
acted  without  any  respect  or  consideration  for  the  rights 
of  plaintiff  below. 

There  is  no  reversible  error  in  the  judgment  of  the  Court 
below,  and  it  will  be  affirmed  with  cost. 


A.  A.  Adams^  Tbustbb^  v.  Stone  Bbothbrs. 

Writ  of  certiorari  denied  by  Supreme  Court,  1915. 

Ljvebt  Stable  Kebfeb's  Lien.    Superiority  to  mortgage.    When, 

A  liyery  stable  keeper  to  whom  a  mortgaged  horse  is  delivered 
for  care  and  feed  may  acquire  lien  thereon  superior  to  that 
of  the  mortgagee  by  giving  the  latter  notice  of  the  fact  that 
the  animal  is  in  his  stable  and  that  he  intends  to  look  to 
the  mortgagor  and  mortgagee  both  for  payment.  His  lien 
will  attach  to  the  animal  for  all  attentions  given  subsequent 
to  this  notice. 


Fbom  Wilson  Oounty. 


Appeal  in  error  from  Circuit  Court  of  Wilson  County. 
John  E.  Kichabbson^  Judge. 

A.  A.  Adams  for  Plaintiff  in  Error. 

F.  P.  McMiLi^AN  and  J.  H.  Campbell  for  Defendant 
in  Error. 

Pbesiding  Justice  Wilson  delivered  the  opinion  of  the 
Court. 
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This  is  a  replevin  suit  originally  instituted  before  a 
Justice  of  the  Peace  of  Wilson  County  by  the  American 
National  Bank  against  defendants  in  error  to  recover  pos- 
session of  one  bay  gelding  horse  three  years  old. 

The  Justice  of  the  Peace  rendered  judgment  in  favor 
of  said  bank,  and  defendants  in  error  appealed  to  the 
Circuit  Court.  The  case  was  heard  by  the  Judge  of  the 
Circuit  Court  without  a  jury,  after  the  warrant  issued  by 
the  justice  .was  amended  by  substituting  A.  A.  Adams, 
Trustee,  as  plaintiff  in  place  of  said  bank. 

The  Circuit  Judge  rendered  judgment  in  favor  of  de- 
fendants in  error  for  the  possession  of  the  horse  described 
in  the  warrant  and  the  costs  of  the  cause. 

Plaintiff  in  error  moved  for  a  new  trial,  which  was 
overruled,  and  he  appealed  in  error  to  this  Court. 

We  do  not  deem  it  necessary  to  take  up  and  discuss  in 
detail  the  various  assignments  of  error  in  this  case.  The 
determinative  question  in  the  case  is,  "Did  the  Trustee 
of  the  American  National  Bank,  or  the  mortgage  in  favor 
of  that  bank  give  a  lien  upon  the  horse  in  question,  superior 
to  the  lien  of  defendants  in  error  as  liveryman  ?" 

It  is  well  settled  in  this  State,  we  take  it,  that  a  party, 
having  a  registered  mortgage  upon  a  horse,  has  a  lien 
superior  to  that  of  the  liveryman  who  keeps  a  horse  left 
with  him  by  the  mortgagor.  The  trust  deed  in  this  case, 
by  providing  for  renewals  to  secure  the  debt  of  the  bank, 
did  not  render  it  void,  as  held  by  the  learned  trial  Judge. 
The  liveryman^s  whole  bill  in  this  case  amounted  to  some- 
thing over  twelve  dollars. 

It  appears  that  some  days  before  the  horse  was  re- 
plevied, the  Trustee  of  the  bank,  Mr.  Adams,  was  notified 
that  the  horse  was  in  the  stable  of  defendants  in  error,  and 
that  defendants  in  error  expected  to  hold  their  lien  upon 
the  horse  to  secure  payment  of  their  bill. 

15 
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Mr.  Adams,  in  his  proof,  stated  that  he  did  not  know 
the  horse  was  there  in  the  stable,  and  that  he  would  send 
the  owner  around  to  take  him  out.  He  was  not  taken  out 
immediately,  or  within  the  next  day  or  two,  and  Mr. 
Adams,  being  informed  that  defendants  in  error  claimed 
a  lien,  for  the  keep  of  the  horse  superior  to  the  lien  stated 
by  the  mortgage  or  trust  deed  to  him,  brought  this  suit  in 
replevin. 

It  appears  that  the  bill,  amounting  to  some  .five  dollars 
for  the  keep  of  the  horse,  accrued  after  Mr.  Adams  was 
notified  of  the  intention  of  the  liveryman  to  assert  their 
lien  as  superior  to  that  of  the  bank. 

We  are  of  opinion  that  defendants  in  error  had  the 
right,  or  had  a  special  lien  upon  the  horse  superior  to  thai 
of  the  bank  for  keep  on  the  horse,  after  defendants  m 
error  notified  Mr.  Adams  that  the  horse  was  in  their  stable, 
and  that  they  would  claim  a  lien. 

Under  this  holding,  defendants  in  error  had  the  right 
to  retain  possession  of  the  horse  until  their  bill  was  paid 
for  his  keep  of  the  horse  after  Mr.  Adams  was  notified  of 
the  fact  that  the  horse  was  in  their  stable. 

The  result  is  that  Mr.  Adams,  as  Trustee,  can  get  pos- 
session of  the  horse  by  paying  the  bill  to  defendants  in 
error,  accrued  after  he  was  notified  that  the  horse  was  in 
the  stable  of  defendants  in  error,  and  that  they  would  in- 
sist upon  their  lien  for  his  keep. 

To  this  extent  the  judgment  of  the  Court  below  is  modi- 
fied. 

The  question  of  the  payment  of  the  cost  in  this  case  has 
given  us  some  trouble.  We  think,  however,  that  the  costs 
should  be  paid  by  the  appellant,  the  Trustee,  and  it  is  so 
ordered. 
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Memphis  Stkbbt  Railway  v.  Lula  Mitchum. 
Writ  of  certiorari  denied  by  Supreme  Court,  1916. 

1.  Gabbier  and  Passenqeb..    Collision,     Question  of  negligence 

for  Court.    When. 

When  a  passenger  upon  a  street  car  is  injured  because  of  an 
unexplained  collision  between  two  street  cars,  It  is  the  duty 
of  the  Court  to  state  to  the  Jury  that  as  a  matter  of  law  plain- 
tiff is  entitled  to  a  recovery. 

2.  Same.    Question  of  injury.    Peremptory  instructions. 

When  from  the  whole  of  the  evidence  one  conclusion  only  with 
respect  to  whether  plaintiff  sustained  injuries  from  a  colli- 
sion  can  be  drawn,  the  only  question  which  the  Court  should 
submit  to  the  jury  is  that  of  the  amount  of  recovery. 


From  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  Two.     Waltee  Malone,  Judge. 

Roane  Waring  for  Plaintiff  in  Error. 

Bell,  Terry  &  Bell  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of 
the  Court. 

This  is  a  suit  to  recover  damages  from  the  Memphis 
Street  Railway  Company  by  Lula  Mitchum  for  personal 
injuries  received  by  her  while  a  passenger  in  one  of  its 
cars. 
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The  declaration  alleges,  in  brief,  that  defendant  in  error 
on  or  about  January  1,  1913,  was  a  passenger  upon  one 
of  the  railway  company's  eastbound  east  end  lines,  and 
while  she  was  in  the  exercise  of  due  care  and  diligence, 
and  when  they  had  reached  a  point  east  of  N'eeley  Street 
the  'Company  negligently,  recklessly,  and  wantonly  ran 
one  of  its  eastbound  cars  into  the  rear  and  in  collision  with 
the  car  upon  which  she  was  riding,  knocking  her  about  in 
the  said  car  and  against  the  seats  and  floor  thereof,  inflict- 
ing serious,  severe,  and  permanent  injuries  upon  her. 

The  negligence,  it  is  alleged,  consisted  in  that  they 
failed  to  have  the  car  in  the  rear  under  control  at  the 
point  stated ;  that  they  were  negligent  in  colliding  the  two 
cars;  that  she  was  injured  in  her  back  and  side  and 
shoulder,  and  in 'the  lower  part  of  her  stomach;  that  she 
was  internally  injured,  and,  also,  in  her  head;  that  she 
suffered  injuries  to  her  female  organs;  that  she  has  suf- 
fered great  physical  pain  and  mental  anguish;  that  her 
earning  capacity  has  been  greatly  diminished;  that  she 
has  lost  much  valuable  time  and  spent  much  money  for 
doctor's  bills  and  in  other  efforts  to  be  cured  of  her  in- 
juries to  her  damage  in  the  sum  of  five  thousand  dollars. 

The  Railway  Company  interposed  a  plea  of  "not 
guilty".  The  case  came  on  for  hearing  before  the  Court 
below  and  a  jury  in  March,  1914.  They  rendered  a  ver- 
dict in  favor  of  defendant  in  error  against  the  Street  Rail- 
way Company  for  $1,500.00,  and  upon  this  verdict  a 
judgment  was  entered. 

The  Street  Railway  Company  moved  for  a  new  trial, 
which  was  overruled,  and  it  appealed  in  error  to  this  Court. 
It  assigns  two  errors  before  us.  The  first  is  directed  to  the 
following  excerpt  taken  from  the  charge  of  the  Judge  to 
the  jury : 
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"Gentlemen  of  the  Jury: 

"You  will  be  bound  to  find  in  favor  of  the  plaintiff  here 
because  the  undisputed  proof  shows  that  there  was  a  col- 
lision, and  that  this  plaintiff  was  injured.  The  only  ques- 
tion here  is  the  nature  and  extent  of  her  injuries.  The 
burden  of  proof  is  upon  her  to  show  the  nature  and  the 
extent  of  those  injuries;  however,  it  is  your  duty  to  sift 
the  testimony  and  weigh  it  in  accordance  with  the  rules 
which  I  have  already  given  you. 

"Now,  gentlemen  of  the  jury,  it  would  be  your  duty, 
under  the  proof,  to  assess  the  damages  of  the  plaintiff.  In 
assessing  those  damages,  take  into  consideration  her  age; 
take  into  consideration  the  state  of  her  health  before  the 
casualty;  take  into  consideration  her  mental  and  physical 
pain  and  anguish ;  take  into  consideration  her  loss  of  time ; 
take  into  consideration  her  earning  capacity  before  and 
after  the  casualty ;  take  into  consideration  the  loss  of  earn- 
ings, if  any,  the  plaintiff  has  showed  in  the  proof;  take 
into  consideration  all  medical  expenses  incurred  by  her 
in  her  efforts  to  be  cured." 

The  second  error  assigned  is,  that  the  Court  should 
have  set  aside  the  verdict  of  the  jury,  because  grossly  out- 
rageous and  excessive,  and  because  it  evinced  passion  and 
caprice  upon  the  part  of  the  jury. 

The  contention  of  the  Railway  Company  imder  its  first 
assignment  of  error  is,  that,  in  the  part  of  the  charge 
quoted,  the  Court  assumed  that  the  plaintiff  was  injured 
in  the  accident,  whereas  this  was  a  controverted  issue  in 
the  case.  If  it  was  a  controverted  issue  in  the  case,  of 
course  the  charge  of  the  Court  complained  of  was  errone- 
ous, and  would  necessitate  a  reversal  of  the  case,  and  its 
remand  for  a  new  trial. 
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An  examination  of  the  evidence  in  the  record  satisfies 
us  that  the  plaintiff  below  did  sustain  some  injuries  for 
which  she  was  entitled  to  recover  some  damages.  The 
only  conceivable  dispute  in  the  evidence,  as  disclosed  by 
the  record,  is  as  to  the  nature  and  extent  of  the  injuries  of 
plaintiff  below. 

m 

It  is  perfectly  apparent  from  it,  that  there  was,  and 
could  be  no  question  as  to  the  fact  that  the  plaintiff  below 
was  injured  to  some  extent  by  the  collision  of  the  cars  on 
which  she  was  riding.  It  was  an  unmistakable  and  un- 
disputed case  of  liability  on  the  part  of  the  Street  Rail- 
way Company,  and  the  trial  Judge,  squarely  and  plainly, 
told  the  jury  that  the  question  for  them  to  consider  was 
the  nature  and  extent  of  her  injuries,  and  that  they  could 
not  assess  any  damages  except  compensatory  damages  for 
the  injuries  that  she  sustained,  as  the  direct  result  of  the 
collision. 

The  trial  Judge  and  the  jury  saw  the  witnesses  who 
were  examined  in  this  case,  and  if  this  woman  was  injured, 
as  the  evidence  tends  to  show  she  was,  it  can  hardly  be  said 
that  this  verdict  is  excessive. 

There  is  no  reversible  error  in  the  judgment  of  the 
Court  below,  and  it  will  be  affirmed  with  cost. 
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R.  B.  Sexton  v.  B.  B.  Griffin  et  als. 
Affirmed  by  Supreme  Court,  1916. 

1.  DoouMENTABT  BviDENGE.    Judgments  and  decrees. 

Judgments  and  decrees  when  offered  in  evidence  must  be  sup- 
ported by  copies  of  the  records  of  which  they  form  a  part. 

2.  Same.     Exception  as  to  bankruptcy.     Evidence    of    title    of 

trustee. 

By  virtue  of  certain  provisions  of  the  bankruptcy  Act  the  above 
rule  is  not  applicable  to  certain  parts  of  proceedings  in  bank- 
ruptcy. It  is  especially  provided  that  a  certified  copy  of  the 
bond  of  a  trustee  in  bankruptcy  shall  be  sufficient  evidence 
of  his  appointment  and  of  his  title  to  the  assets  of  his  bank- 
rupt; and  in  suits  by  him  it  is  not  incumbent  upon  him  to 
produce  copies  of  the  whole  bankruptcy  proceedings. 


Fbom  Scott  County. 


Appeal  from  the  Chancery  Court  of  Scott  County. 
H.  G.  Kyle^  Chancellor. 

J.  C.  J.  Williams  for  Complainant. 

Hughett  &  HuGHETT  for  Defendants. 

Special  Justice  John  W.  Gbeen  delivered  the  opinion 
of  the  Court. 

This  is  a  bill  filed  April  30,  1915,  in  the  Chancery 
Court  of  Scott  County  by  R.  B.  Sexton  against  B.  B.  Grif- 
fith, A.  M.  Griffith  and  E.  C.  Settles  to  recover  of  B.  B. 
Griffith  on  an  account  of  $535.12.     The  bill  alleges  that 
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defendant  B.  B.  Griffith,  on  the  17th  day  of  September, 

1914,  filed  a  petition  in  bankruptcy,  but  that  he  did  not 
list  a  saw  mill  and  certain  other  property  in  the  schedule 
of  assets,  but  that  he  has  fraudulently  concealed  the  same 
and  has  disposed  of  them  to  his  co-defendants  in  order  to 
defraud  his  creditors.  Complainant  prays  that  the  saw 
mill  and  other  property  set  out  in  the  bill  be  attached  for 
the  satisfaction  of  complainant's  debt.     On  August  12, 

1915,  L.  Riseden  filed  a  petition  in  the  case,  alleging  that 
the  mill  and  other  property  attached  was  not  subject  to 
seizure  because  it  was  an  asset  of  the  estate  of  the  defend- 
ant Griffith,  and  subject  alone  to  the  administration  by  the 
petition  as  trustee  in  bankruptcy  under  the  orders  of  the 
bankruptcy  Courts  of  the  United  States  for  the  Eastern 
Division  of  Tennessee  at  Knoxville,  and  a  copy  of  the  ad- 
judication is  filed  as  an  exhibit  to  the  petition.  The  peti- 
tioner alleges  that  he  was  duly  appointed  trustee  of  the 
defendant  Griffith  on  June  21,  1915,  and  that  he  had  duly 
qualified  as  such,  and  what  is  alleged  to  be  a  certified  copy 
of  his  appointment  as  trustee  is  also  filed  as  an  exhibit  to 
the  bill.  The  prayer  of  Risedan's  petition  is  that  the  bill 
filed  by  R.  B.  Sexton  against  B.  B.  Griffith  and  others  be 
dismissed  and  that  they  and  their  sureties  be  taxed  with 
the  costs.  Exhibit  A  to  Riseden's  petition  is  a  copy  of 
the  entry  of  the  United  States  District  Court  at  Knox- 
ville adjudging  Griffith  to  be  a  bankrupt,  and  the  certifi- 
cate to  said  copy  complies  with  all  the  forms  of  law.  Ex- 
hibit B  to  the  petition  is  as  follows:  *'In  this  cause  no 
trustee  was  appointed  at  the  first  meeting  of  creditors  be- 
cause the  schedules  showed  no  non-exempt  assets  of  value 
and  no  creditors  were  present  and  no  claims  were  filed. 
The  cause  has  been  referred  to  the  Referee,  however,  and 
a  motion  of  the  bankrupt  has  been  allowed  that  he  be  per- 
mitted to  amend  his  schedules  setting  out  a  saw  mill  and 
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other  property  as  assets  of  his  estate.  It  is  accordingly 
now  hereby  ordered  that  L.  Riseden  of  Wartbui^,  Ten- 
nessee^ be  appointed  trustee  by  the  Eeferee,  and  the  penalty 
of  his  bond  is  fixd  in  the  sum  of  $1,000.00,  which  he  will 
make  with  two  or  more  good  and  solvent  personal  sureties 
thereon  subject  to  the  approval  of  the  referee.  W.  J.  Don- 
aldson, Referee  in  Bankruptcy." 

Exhibit  C  to  Riseden's  petition  purports  to  set  out  the 
bond  given  by  Riseden  as  trustee  in  bankruptcy,  and  the 
order  of  the  referee  approving  said  bond.  The  exhibit 
further  sets  out  the  order  of  the  United  States  District 
Court  at  KnoxvuUe,  appointing  W.  J.  Donaldson  referee 
in  bankruptcy,  and  recites  that  Donaldson  appeared  in 
open  Court  and  gave  bond,  which  was  approved,  and  that 
he  took  the  oath  of  office.  Horace  VanDeventer,  Clerk  of 
the  United  States  District  Court  at  Knoxville,  certifies 
that  Exhibit  C  is  a  full  and  correct  copy  of  the  bond  of 
the  trustee,  the  order  of  the  referee  approving  the  same, 
and  also  a  copy  of  the  original  order  of  the  Court  appoint- 
ing Donaldson  referee  and  approving  his  bond.  The  next 
entry  on  Exhibit  C  is  a  certification  by  the  United  States 
District  Judge  that  Horace  VanDeventer  is  clerk  of  the 
said  Court,  and  it  then  concludes  with  the  certificate  of 
Horace  VanDeventer,  Clerk  of  the  United  States  District 
Court,  certifying  that  Edward  T.  Sanford  is  Judge  of 
«aid  Court. 

On  August  17,  1915,  the  record  recites  that  the  cause 
came  on  to  be  heard  before  the  Hon.  H.-^.  Kyle,  Chan- 
cellor, upon  the  original  bill  and  intervening  petition  of  L. 
Riseden,  trustee  of  B.  B.  Griffith,  and  that  thereupon  the 
Chancellor  decreed  that  the  suit  was  improperly  brought 
because  the  Court  was  without  jurisdiction  of  the  de- 
fendant B.  B.  Griffith,  or  any  property  o^^Tied  by  him  at 
the  time,  and  complainant's  bill  was  accordingly  dismissed, 
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and  the  attachment  issued  was  cancelled  and  for  nothing 
held.  Complainant  excepted  to  the  order  of  dismissal,  and 
said  exceptions  were  overruled,  whereupon  he  has  ap- 
pealed to  this  Court  and  has  assigned  the  following  errors : 

1.  In  allowing  said  petition  and  exhibits  to  be  filed 
and  in  dismissing  said  cause. 

2.  He  was  in  error  in  permitting  detached  portions  of 
the  record  in  the  United  States  District  Court  at  Kiiox- 
ville  in  the  case  of  B.  B.  Griffith,  bankrupt,  to  be  treated 
as  a  full  and  complete  record. 

3.  Said  detached  portions  of  proceeding  in  the  United 
States  District  Court  at  Ejioxville  in  the  cause  of  B.  B. 
Griffith,  bankrupt,  are  not  in  compliance  and  within  our 
Statute — Sec.  5580  of  the  Code  of  Tennessee,  and  hence 
it  was  error  to  base  a  decree  of  dismissal  thereon. 

4.  Because  there  was  no  legal  evidence  submitted  along 
with  said  petition,  that  the  petitioner  had  ever  been  ap- 
pointed trustee  of  B.  B.  Griffith,  bankrupt,  and  it  was 
error  to  have  so  held. 

It  will  be  thus  seen  that  the  only  question  for  the  de- 
termination of  this  Court  is  whether  or  not  L.  Riseden's 
official  character  as  tinistee  in  bankruptcy  has  been  suffi- 
ciently and  technically  shown.  If  it  has,  the  Chancellor's 
decree  is  correct.  If  it  has  not,  the  Chancellor's  decree  is 
erroneous. 

In  the  case  of  Ramon  v.  Fouat,  127  Tenn.,  32,  it  was 
held  that  a  disdiarge  in  bankruptcy  must  be  proved  in  the 
same  manner  as  any  other  judgment  or  decree,  and  that 
where  such  discharge  was  merely  certified  by  the  Clerk 
of  the  Federal  Court  granting  the  same,  without  the  cer- 
tificate of  the  Judge,  it  was  properly  excluded,  and  that  a 
judgment  or  decree  of  the  Federal  Court  sitting  within 
this  State  must  be  certified  as  required  by  Section  5580 
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of  Shannon's  Code.  It  is  claimed  for  complainants  that 
this  decision  is  conclusive  of  the  case,  and  that  the  certifi- 
cates to  Riseden's  petition  are  fatally  defective.  Section 
5580  is  as  follows: 

"A  judicial  record  of  a  sister  State,  or  of  any  of  the 
Federal  Courts  of  the  United  States,  may  be  proved  by  a 
copy  thereof,  attested  by  the  Clerk,  under  his  seal  of  office, 
if  he  have  one,  together  with  a  certificate  of  a  Judge, 
Chief  Justice,  or  presiding  magistrate,  that  the  attesta- 
tion is  in  due  form  of  law." 

The  three  exhibits,  the  substance  of  which  we  have 
quoted  above,  if  taken  singly,  each  by  itself,  might  not  be 
sufficient  to  substantiate  the  status  of  the  petitioner  Rise- 
den,  but  we  think  there  is  such  mechanical  unity  between 
them  as  to  require  us  to  consider  them  as  one  document. 
While  this  is  true,  it  is  evident  that  they  do  not  constitute 
the  entire  record  of  the  bankruptcy  proceeding,  as  for  in- 
stance the  petition  in  bankruptcy  is  lacking,  as  are  the 
minutes  showing  the  meeting  of  creditors  to  elect  a  trustee, 
and  neither  does  it  appear  that  the  majority  in  number 
and  amount  of  creditors  participated  in  said  meeting,  nor 
does  it  appear  that  the  trustee  was  directed  by  the  Federal 
Court  to  intervene  in  this  proceeding.  In  other  words,  it 
is  not  a  complete  record. 

It  was  held  by  the  Supreme  Court  of  this  State  in  the 
case  of  Willis  v.  Lauderback,  5  Lea,  561,  to  be  error  to 
permit  a  decree  in  another  cause  to  be  read  in  evidence 
when  objection  is  made  upon  the  ground  that  the  entire 
record  should  be  produced,  especially  when  the  record  is 
essential  to  make  out  plaintiff's  case. 

Again  in  the  case  of  Smith  v.  Hutchison,  104  Tenn., 
page  394,  it  was  held  that  where  a  Court  partition  of  land 
constitutes  a  link  in  title,  it  cannot  be  proved  by  the  pro- 
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duction  of  a  copy  of  the  final  decree  alone,  but  must  be 
proved  by  the  production  of  a  copy  of  all  essential  parts 
of  the  record. 

This  doctrine  was  reaffirmed  in  the  case  of  Russell  v. 
Houston,  116  Tenn.,  page  541,  where  it  is  held  that  the 
rule  is  general  that  the  whole  record  must  be  produced 
when  it  is  in  existence. 

In  the  case  of  Railway  v.  Seymour,  113  Tenn.,  523,  it 
appeared  that  one  Arminda  Seymour  first  brought  her 
suit  in  the  Circuit  Court  of  Union  County,  and  that  this 
suit  was  removed  by  the  Railway  Company  to  the  Circuit 
Court  of  the  United  States,  where  she  dismissed  it  more 
than  a  year  after  the  action  accrued.  Thereupon  Arminda 
Seymour  brought  another  suit,  averring  in  her  declaration, 
in  order  to  avoid  the  statute  of  limitations,  that  the  present 
suit  was  brought  within  one  year  after  the  dismissal  of 
the  suit  in  the  Federal  ourt,  and  filed  in  support  thereof 
a  copy  of  the  judgment  dismissing  the  case  in  the  Federal 
Court.  The  Supreme  Court  held  that  there  is  no  rule  of 
the  common  law  or  statute  providing  for  the  certification 
of  portions  of  a  record  by  Clerks  of  the  different  Courts 
in  which  a  case  has  pended,  and  that  the  transcript  of  the 
judgment  of  the  Federal  Court  was  incompetent  because 
it  was  only  a  part  of  the  record. 

Exception  was  duly  made  in  the  Court  below  to  the  in- 
completeness of  the  record,  and  in  our  opinion  the  excep- 
tion was  well  taken  unless  the  bankruptcy  act  itself  has 
made  provision  for  proving  the  fact  of  trusteeship  which 
has  been  complied  with  by  the  trustee  in  this  case. 

Section  21  of  the  bankruptcy  act  provides  that  certified 
copies  of  proceedings  before  a  referee,  or  of  papers  issued 
by  the  Clerk  or  referee  shall  be  admitted  as  evidence  with 
like  force  and  effect  as  certified  copies  of  records  of  the 
District  Courts  of  the  United  States  are  now,  or  may  here- 
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after  be  admitted  as  evidence,  and  that  certified  copies  of 
the  order  approving  the  bond  of  the  trustee  shall  consti- 
tute conclusive  evidence  vesting  in  him  the  title  of  the 
bankrupt. 

Undoubtedly  Exhibit  C  to  Eiseden's  petition  does  show 
the  trustee's  bond  and  the  order  of  the  referee  approving 
the  same  and  this  exhibit  is  duly  certified  to  by  the  Clerk 
of  the  United  States  Court  and  the  official  character  of  the 
Clerk  is  certified  to  by  the  United  States  Judge  and  the 
official  character  of  the  Judge  is  certified  to  by  the  Clerk. 
This  certificate  is  in  the  form  prescribed  by  Section  5680 
of  Shannon's  Code. 

We  see  no  reason  why  the  act  of  Congress  may  not  law- 
fully prescribe  what  shall  be  sufficient  proof  of  the 
trustee's  official  character.  It  has  undertaken  to  do  so, 
and  its  provisions  have  been  complied  with,  and  we  know 
of  no  law  which  authorizes  us  to  ignore  these  provisions. 

The  result  is  we  hold  that  the  Chancellor  was  correct, 
and  affirm  his  decree  with  costs. 
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T.  C.  Railway  Company  v.  Db.  Sam  Denton. 

Writ  of  certiorari  denied  by  Supreme  Court,  1915. 

Railroads.    Fencing  Act,    Gate  at  private  crossing.    Negligence 
of  owner  of  animal  killed. 

Where  an  animal  killed  by  a  moving  train  was  upon  the  track 
because  of  the  negligence  of  the  owner  in  leaving  open  a 
gate  at  a  private  crossing  erected  by  the  railway  company 
for  his  benefit,  there  is  no  liability  therefor,  the  contributory 
negligence  of  the  owner  defeating  his  right  of  recovery. 


Feom  Putnam  County. 


Appeal  in  error  from  the  Circuit  Court  of  Putnam 
County.     C.  E.  Snodoeass^  Judge. 

Algood  &  FiNLEY  for  Plaintiff  in  Error. 

O.  K.  HoLLADAY  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of 
the  Court. 

This  suit  was  coiiinieneed  by  defendant  in  error  May  1, 
1914,  before  a  Justice  of  the  Peace  to  recover  damages 
from  plaintiffs  in  error  as  receivers  of  the  Tennessee  Cen- 
tral Railroad  Company  for  negligently  killing  one  of  his 
horses  by  one  of  its  moving  trains. 

The  Justice  of  the  Peace,  May  9,  1914,  rendered  judg- 
ment against  plaintiffs  in  error  in  favor  of  defendant  in 
error  for  $190.00  and  the  cost. 
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An  appeal  was  taken  by  the  receivers  to  the  Circuit 
Court  of  the  county. 

In  the  Circuit  Court  the  warrant  issued  by  the  Justice 
of  the  Peace  was  amended  by  permission  of  the  Court  by 
inserting  in  the  warrant  after  the  word  "trains"  in  the 
next  to  the  last  line  in  the  warrant,  the  following,  "And 
on  this  unfenced  track,  and  without  observing  the  statu- 
tory precautions,  on  May  4,  1912,  about  one-fourth  mile 
east  of  Buffalo  Valley  Station,  in  the  Xinth  Civil  Dis- 
trict of  Putnam  County,  Tennessee." 

The  Circuit  Judge  tried  the  case  without  a  jury  and 
rendered  judgment  against  the  receivers  for  $200.00  and 
the  costs. 

They  moved  for  a  new  trial  and  in  arrest  of  judgment, 
which  motions  were  overruled,  and  they  appealed  in  error 
to  this  Court. 

All  the  assignments  of  error  may  be  disposed  of  under 
the  first  and  third  errors  assigned,  and,  in  fact,  legally 
considered,  the  case  might  be  disposed  of  under  the  first 
assignment. 

The  learned  trial  Judge,  in  his  opinion,  filed  in  the  case, 
found  that  the  statutory  precautions  were  complied  with 
by  those  in  charge  of  the  train  as  soon  as  the  horse  ap- 
peared on  the  track,  and  he  did  not  rest  his  decision  upon 
the  ground  of  a  non-compliance  with  the  statutory  precau- 
tions. He  predicated  his  decision  upon  the  ground,  that 
the  fence  enclosing  the  premises  of  defendant  in  error  was 
not  a  lawful  fence,  and  he  held  that  although  the  horse  may 
have  gone  through  a  gate  left  open  by  defendant  in  error, 
himself,  still,  as  the  fence  was  not  a  lawful  fence,  the  com- 
pany was  liable. 

It  appears  that  Dr.  Denton  had  his  residence  adjoining 
the  right  of  way  of  the  railway  company,  and  that  the  right 
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of  way  separated  his  premises  and  residence  from  the  pub- 
lic road  and  that  there  was  a  private  crossing  from  the  pub- 
lic road,  or  from  the  side  of  the  right  of  way  next  the  pub- 
lic road  across  the  right  of  way,  to  the  premises  of  defend- 
ant in  error. 

It  further  appears  that  there  was  a  gate  across  this  pri- 
vate crossing  alone  for  the  benefit  of  Dr.  Denton  at  each 
side  of  the  right  of  way. 

It  appears  that  the  railway  company,  originally,  erected 
gates  at  each  side  of  its  right  of  way  at  this  private  cross- 
ing, but  they  were  iron  gates,  and  it  seems  were  heavy  and 
sagged,  and  Dr.  Denton  himself  placed  two  gates  in  the 
place  of  those  erected  by  the  company. 

One  of  these  gates,  the  one  on  the  side  of  the  right  of 
w^ay  next  to  the  public  road,  was  a  self-closing  gate,  and 
the  one  on  the  side  of  the  right  of  way  next  to  his  prem- 
ises had  to  be  closed  and  fastened  by  persons  going  through 
it. 

It  further  appears  that  Dr.  Denton  came  in  late  in  the 
evening,  possibly  about  dark,  before  the  horse  was  found 
injured  the  next  morning. 

When  the  doctor  arose  next  morning  about  daylight  he 
found  his  horse  out  of  his  pound  or  lot  in  which  he  had 
placed  him,  and  that  the  gate  to  this  pound  or  lot  was  un- 
fastened. According  to  the  undisputed  testimony,  the  horse 
passed  out  of  this  lot  or  pound  in  which  the  doctor  put 
him  when  he  arrived  home  late  in  the  evening  before. 

It  is  manifestly  clear  and  undisputed  from  the  evidence 
in  this  record,  that  some  one  turned  this  horse  out  of  the 
lot  or  pound  in  which  the  defendant  in  error  placed  him 
when  he  returned  home  late  the  evening  before,  or  that 
the  horse,  in  some  way,  opened  the  gate  to  said  lot  or  pound, 
and  walkd  out  of  it,  and  then  through  the  gate  at  the  right 
of  way  left  open  by  defendant  in  error  when  he  came  home 
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the  evening  before,  and  in  this  way  entered  upon  the  right 
of  way  of  the  railway  company. 

The  railroad  section,  men,  or  some  of  them,  passed  along 
there  late  in  the  evening,  or  some  time  in  the  evening,  be- 
fore the  horse  was  found  dead  the  next  morning,  and  the 
gates  across  this  private  crossing  were  closed;  but,  as  be- 
fore stated,  Dr.  Denton  testified  that  when  he  came  home 
that  evening,  the  gate  on  the  right  of  way,  or  at  the  edge 
of  the  right  of  way,  next  his  residence,  was  open,  and  that 
he  left  it  open  and  never  closed  it,  that  is,  the  gate  that 
opened  upon  the  right  of  way  through  his  premises. 

As  before  stated,  the  section  foreman  of  the  railway 
company,  according  to  his  testimony,  passed  there  that 
evening  and  that  gate  was  closed.  It  is  clear,  therefore, 
that  it  must  have  been  left  open  that  evening  by  some  one 
before  Dr.  Denton  came  home.  There  is  no  pretense  in 
the  evidence  in  this  case.  That  the  gate  was  left  open  for 
a  sufficient  length  of  time  to  effect  the  company  with 
knowledge,  or  constructive  notice,  that  it  was  open,  and, 
hence,  that  they  were  negligent  in  not  having  closed  it. 
Qreer  v.  R.  R.  Co.,  20  Pick.,  242 ;  3  Elliott  on  Railroads, 
Sec.  1200. 

Now,  the  learned  trial  Judge  never  predicated  his  de- 
cision upon  the  fact,  that  the  gate  was  left  open  by  any  of 
the  servants  of  the  Company,  or  that  it  had  been  left  open 
a  sufficient  length  of  time  to  fasten  notice  upon  the  Com- 
pany that  it  was  open. 

Now,  as  before  stated,  these  gates  across  this  private 
right  of  way  at  the  respective  edges  of  the  right  of  way 
was  placed  there  by  Dr.  Denton  himself.  The  learned 
Judge  said  in  his  findings :  "That  the  proof  in  the  case  as 
to  the  fence  that  forms  a  part  of  this  enclosure  of  the 
premises  of  Dr.  Denton  otherwise  than  the  gate,  is  that  it 
is  not  a  sufficient  fence,  the  law  requiring  the  fence  to  be 
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of  a  certain  height,  five  feet  high,  and  providing  what 
shall  be  a  lawful  fence,  and  the  proof  shows,  and  it  is  not 
contradicted,  that  this  fence  is  not  five  feet  high,  that  is  is 
about  four  feet  high,  and  that  the  posts  are  in  some  places 
sixteen  feet  apart,  some  a  little  further  apart,  and  some  a 
little  closer  together,  and  it  is  not  the  kind  of  fence  that 
the  law  denominated  a  lawful  fence,  and  I  think,  in  legal 
contemplation,  equivalent  to  no  fence." 

It  was  insisted  by  the  railroad  company  that  the  place 
where  this  horse  went  upon  the  railroad's  right  of  way 
was  a  place  where  the  fence  met  the  lawful  requirements ; 
that  is,  that  the  horse  went  through  the  gate  left  open  by 
Dr.  Denton,  and  that  his  negligence  in  leaving  the  gate 
open  was  the  proximate  cause  of  the  collision,  and  that  it 
thus  affirmatively  appearing,  the  fact  that  the  fence  along 
the  right  of  way  dividing  the  right  of  way  from  the  prem- 
ises of  Dr.  Denton  at  other  places,  was  not  up  to  the  stand- 
ard did  not  make  it  liable. 

His  Honor  repudiated  this  contention  and  held  that 
the  place  referred  to  with  respect  to  a  lawful  fence  means 
the  premises  enclosed.  In  other  words,  he  held  that  the 
railroad  company  fencing  its  right  of  way  and  which  forms 
a  part  of  the  fencing  off  of  the  right  of  way  from  a  man's 
premises,  must  be  kept  up  to  the  full  height  all  the  way 
across  the  man's  premises,  and  if  it  fails  in  this  respect,  if 
an  animal  gets  through  a  gate  left  open  by  the  owTier  of 
the  premises,  when  the  gate  is  a  lawful  gate,  the  railroad 
company  is  nevertheless  liable. 

We  think  the  death  or  injury  to  this  horse  was  the  direct 
result  of  the  gate  at  this  private  crossing  next  the  prem- 
ises of  Dr.  Denton  being  left  open  by  him  late  the  even- 
ing before,  and  as  the  result  of  the  horse  getting  out  of 
the  pound  or  lot  in  which  Dr.  Denton  placed  him  when  he 
arrived  at  home  late  the  evening  before. 
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Manifestly,  if  the  gate  to  the  pound  was  not  negligently 
fastened,  someone  not  connected  with  the  railway  company 
turned  the  horse  out  of  the  lot  or  pound,  and  that  left  him 
free  to  go  on  the  railroad  right  of  way  through  a  lawful 
gate  at  the  right  of  way  left  open  by  Dr.  Denton. 

Tinder  such  a  state  of  facts,  and  they  are  practically  un- 
disputed, we  think  the  railroad  company  is  not  liable,  and 
the  judgment  of  the  Court  below  must  be  reversed  and  the 
case  dismissed. 


J.  W.  Pekry  v.  Knoxville  Railway  &  Light  Company. 

Affirmed  by  Supreme  Court,  1916. 

1.  Cabrieb  and  Pabsengeb  .  Street  cars.    Mounting  overcrowded 

car.    Assumption  of  risk. 

A  party  who  knowingly  mounts  an  overcrowded  street  car  and 
takes  a  position  among  the  passengers  on  the  platform  as- 
sumes the  ordinary  and  usual  risks  of  such  situation;  and 
he  must  exercise  such  reasonable  care  for  his  own  safety  as 
the  circumstances  would  suggest  to  an  ordinarily  prudent 
person. 

2.  Same.     Accepting  passengers  after  car  full.     Not  negligence 

as  a  matter  of  law. 

*A  street  car  company  Is  not  guilty  of  negligence  in  making  the 
passengers  after  its  seating  capacity  has  been  reached  is  not 
guilty  of  negligence  as  a  matter  of  law. 

3.  Same.    Starting  of  car.    Jerking  and  lurching* 

A  street  car  company  is  not  guilty  of  negligence  In  making  the 
jerks  and  lurches  unavoidable  In  the  necessary  stopping  and 
starting  of  its  cars;  and  when  a  passenger  is  injured  because 
of  jerks  and  lurches.  It  Is  Incumbent  on  him  to  show  that 
these  movements  were  unnecessary  or  Improper  In  the  prac- 
tical operation  of  the  car. 
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4.  Samk.    Degree  of  care. 

A  carrier  of  passengers  Is  bound  to  exercise  the  highest  degree 
of  care  In  Its  equipment,  and  Is  bound  to  exercise  the  same 
degree  of  care  with  respect  to  use  consistently  with  the  prac- 
tical operation  of  Its  Instrumentalities.  But  notwithstanding 
this  high  degree  of  care,  the  passenger  must  himself  exercise 
ordinary  care  to  preserve  himself  from  Injury. 


Feom  KJNox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Von  a.  Huffaker,  Judge. 

Harry  Hall  for  Plaintiff  in  Error. 

Chas.  H.  Smith  for  Defendant  in  Error. 

Special  Justice  R.  H.  Sanson  delivered  the  opinion 
of  the  Court. 

This  is  an  action  for  damages  for  alleged  personal  in- 
juries, laid  in  the  sum  of  $5,000.00.  The  declaration 
avers  that  the  defendant  in  the  operation  of  its  line  of 
street  railway  in  Knoxville  accepted  the  plaintiff  in  error 
as  a  passenger  upon  one  of  the  Company^s  cars  going  to 
Fountain  City,  a  suburb  of  Knoxville.  It  further  avers 
that  the  defendant  was  guilty  of  negligence  and  wrong 
resulting  in  damages  to  plaintiff,  by  reason  of  the  fact 
that  the  car  was  overcrowded  at  the  time  plaintiff  was  ac- 
cepted as  a  passenger  thereon,  as  a  result  of  which  he  was 
injured ;  that  the  car  in  its  operation  by  the  servants  and 
agents  of  the  company  was  started  with  a  jerk,  so  that 
plaintiff  was  thrown  against  an  obstniction  in  the  rear 
of  the  car  and  received  injuries  by  other  passengers  press- 
ing him  against  or  upon  this  obstruction ;  that  the  servants 


STATE  OF  TENNESSEE.  245 

Perry  v,  Railwily  &  Light  Co. 

and  operatives  of  the  car  were  incompetent,  and  that  the 
company  was  negligent  in  accepting  as  passengers  upon 
the  car  parties  having  parcels  in  their  hands,  so  that  in 
the  crowded  condition,  the  jostling  among  each  other  of 
the  passengers  had  a  tendency  to  injure  and  did  contribute 
to  plaintiff's  injury.  To  the  declaration  the  defendant 
company  plead  not  guilty,  and  upon  these  issues  the  case 
went  to  the  jury. 

The  facts,  very  briefly  stated,  are  that  on  the  evening 
of  the  25th  of  February,  1912,  at  6  o'clock  in  the  evening, 
and  when  it  was  very  cold  and  snowing,  the  defendant 
sought  and  secured  passage  upon  one  of  the  large  cars  of 
the  defendant,  entering  the  car  and  paying  his  fare  at 
Newcomer's  on  Gay  Street  in  Kiioxville;  that  at  the  time 
he  entered  the  car,  which  had  a  seating  capacity  of  thirty- 
eight  passengers,  the  car  was  crowded,  and  all  the  seats 
filled,  the  entire  aisle  of  the  car  filled  with  standing  pas- 
sengers, and  a  large  part  of  the  rear  platform  of  the  car 
was  then  full  with  passengers  standing.  The  plaintiff  in 
error  took  his  position  on  the  rear  platform  of  the  car  at 
or  near  the  controller,  which  seems  to  be  explained  in  the 
record  as  being  a  metallic  appliance  some  three  feet  in 
height  and  perhaps  six  or  eight  inches  in  diameter,  solidly 
fixed  on  the  rear  platform  and  used  as  one  of  the  appli- 
ances in  operating  the  car.  It  further  appears  as  a  fact 
that  this  car  at  that  hour  was  always,  or  practically  al- 
ways, in  this  crowded  condition ;  that  that  was  the  popular 
hour  for  the  suburban  residents  of  Fountain  City  to  take 
the  car  to  convey  them  to  their  homes.  The  plaintiff  in 
error  was  a  resident  of  Fountain  City  and  knew  this  fact, 
as  he  frequently  used  the  car.  It  further  appears  that  as 
the  car  proceeded  on  its  way  it  took  on  board  some  few 
passengers,  two  or  three,  at  Vine  Street,  and  then  pro- 
ceeded on  down  to  Jackson  Avenue,  where  perhaps  two  or 
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three  more  people  were  admitted.  It  further  appears  that 
the  defendant  was  injured  hy  being  pressed  against  the 
controller,  by  or  against  which  he  was  standing,  or  that 
someone  with  a  dinner  pail  or  other  parcel  who  had  entered 
the  car  as  a  passenger  was  jostled  against  plaintiff,  and 
he  received  the  alleged  injuries  as  a  result  thereof.  Before 
reaching  Jackson  Avenue  the  plaintiff  had  stated  to  the 
conductor  of  the  car  that  it  was  crowded  and  that  he  ought 
not  to  receive  further  passengers,  and  was  told  it  was  his 
orders  to  receive  passengers  as  long  as  they  demanded 
entrance  and  there  was  standing  room  for  them»  Where- 
upon plaintiff  in  error  stated  to  the  conductor  that  if  he 
would  give  him  his  fare  back  he  would  retire  from  the 
car,  this  the  conductor  told  him  he  could  not  do.  The 
plaintiff  did  alight  from  the  car  at  Depot  Street,  perhaps 
the  next  station  after  Jackson  Avenue,  and  waited  over 
and  took  the  next  outgoing  car  from  Fountain  City. 

After  the  introduction  of  testimony  in  the  Court  below 
the  Court  charged  the  jury,  who  rendered  a  verdict  against 
plaintiff  in  error  and  in  favor  of  defendant  in  error  the 
Knoxville  Eailway  &  Light  Company.  Judgment  was 
pronounced  upon  this  verdict,  and  from  that  judgment  of 
dismissal  this  appeal  is  prosecuted  and  errors  assigned. 

The  first  four  grounds  of  error  assigned  need  be  given 
no  extended  consideration.  The  errors  follow  in  sub- 
stance: (a)  That  there  is  no  evidence  to  support  the 
verdict,  (b)  That  the  evidence  preponderates  against  the 
verdict  rendered,  (c)  That  the  verdict  is  against  the  law 
as  charged  by  the  Court,  (d)  That  the  verdict  indicates 
partiality,  passion,  caprice  and  prejudice  on  the  part  of 
the  jury  in  favor  of  defendant  Knoxville  Railway  &  Light 
Company,  and  against  plaintiff  in  error.  The  rules  of  law 
appertaining  to  assignments  of  error  are  so  well  estab- 
lished that  they  need  not  be  repeated.     By  the  terms  of 
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these  rules  the  insufficincy  of  these  assignments  is  so  clear 
and  apparent  as  that  they  cannot  be  taken  into  considera- 
tion, and  are  accordingly  overruled. 

It  is  next  assigned  as  error  that  the  Court  charged  the 
jury  as  follows: 

"It  was  its  duty  to  furnish  him  with  a  reasonably  safe 
place  in  which  to  ride.  As  a  passenger  he  had  a  right  to 
ride  upon  the  platform,  and  the  defendant  company  if  the 
car  was  crowded  had  a  right  to  allow  him  to  ride  upon  the 
platform,  and  the  plaintiff,  if  he  wanted  to,  had  a  right 
to  be  there,  but  if  he  did  ride  upon  the  platform,  if  he 
got  upon  the  car  when  there  was  no  other  place,  than  the 
platform  where  he  could  ride  and  saw  and  knew  it,  he  puts 
himself  in  that  situation  subject  to  the  known  conditions 
that  exist,  and  he  is  required  to  exercise  the  reasonable 
and  ordinary  degree  of  care,  caution  and  prudence,  as  to 
whether  or  not  he  is  placing  himself  in  a  dangerous  or  safe 
situation,  and  he  would  be  guilty  of  negligence  or  not 
according  as  the  situation  presents  itself  as  dangerous  or 
otherwise.  Wow  if  either  the  plaintiff  or  defendant  failed 
to  discharge  the  duties  thus  explained  to  you,  the  duties 
imposed  upon  them  by  law,  the  party  thus  failing  would 
be  guilty  of  negligence." 

It  is  to  be  observed  that  this  is  but  an  excerpt  from  the 
charge  of  the  Court,  and  while  it  is  questionable  if  there 
be  serious  error  in  this  clause  of  the  charge  taken  sepa- 
rately, yet  by  reference  to  the  charge  taken  as  a  whole 
it  is  entirely  clear  that  the  trial  Judge  committed  no  rever- 
sible error  in  his  instructions  to  the  jury  upon  the  ques- 
tion constituting  the  subject  matter  of  this  excerpt,  and 
this  aj^signment  is  overruled. 

It  is  next  assigned  as  error  that  the  Court  charged  the 
jury  as  follows: 
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^^As  stated  a  moment  ago,  gentlemen,  you  must  deter- 
mine in  view  of  the  existing  conditions  and  situation  that 
confronted  the  plaintiff  at  the  time  he  boarded  this  car, 
its  crowded  condition,  the  position  he  would  have  to  take, 
that  is,  standing  upon  the  platform,  or  otherwise;  you 
would  have  to  look  to  all  of  these  things  and  determine 
whether  or  not  the  plaintiff  exercised  the  reasonable  and 
ordinary  prudence  for  his  own  safety  in  boarding  the  car 
under  such  conditions,  and  according  as  you  determine 
that  question,  his  action  will  or  not  effect  this  case  and  his 
right  of  recovery  as  I  have  already  explained  to  you." 

It  is  next  assigned  as  error  that  the  Court  charged  the 
jury  as  follows : 

"Gtentlemen,  you  will  take  into  consideration  the  fact 
that  a  car  cannot  be  started  without  more  or  less  jerk  or 
motion,  you  can't  start  from  a  standstill  to  a  motion 
without  more  or  less  jerking.  Now,  such  jerking  or  lurch- 
ing, as  was  necessary  in  the  starting  of  the  car  was  per- 
missible and  it  makes  no  difference  what  the  consequences 
were,  there  could  be  no  recovery  because  the  defendant  was 
permittd  to  operate  its  cars.  They  had  to  stop  to  let  pas- 
sengers off  and  on,  and  they  had  to  start  again,  and  they 
are  permitted  to  do  that  which  is  necessary  to  start  them, 
and  there  could  be  no  recovery  for  that,  and  if  you  find 
that  was  all  that  was  done  in  this  case,  then  the  plaintiff's 
case  must  fail  upon  that  view,  and  there  could  be  no  re- 
covery for  failure  to  properly  operate  the  car."  • 

It  is  next  assigned  as  error  that  the  trial  Judge  erred 
in  overruling  11,  12,  13,  14  and  15  ^^assignments  of  error*^ 
in  plaintiff's  motion  for  a  new  trial,  by  assignments  of 
error  here  is  meant  plaintiff's  requests  for  special  instruc- 
tions to  the  jury  which  were  declined.     These  are: 
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"I  instruct  you,  gentlemen  of  the  jury,  that  if  you  find 
from  the  evidence  in  this  case,  that  at  the  time  of  the  al- 
leged accident,  to  plaintiff,  if  you  find  from  the  evidence 
that  such  accident  did  occur,  that  defendant's  car  was 
overcrowded,  and  that  plaintiff  was  compelled  to  stand 
while  riding  as  a  passenger,  and  that  the  defendant  in  the 
operation  of  its  cars,  caused  same  to  lurch  and  jerk  un- 
necessarily, thereby  throwing  plaintiff  against  parts  of  said 
car,  the  jerking  or  lurching  of  said  car  unnecessarily  and 
the  throwing  of  passengers  against  him,  thereby  injuring 
him,  and  you  find  from  the  evidence  that  such  facts  above 
mentioned,  were  the  prime,  proximate  and  efficient  cause 
of  the  injury  inflicted  on  plaintiff,  then  the  defendant 
company  is  liable  in  damages  to  the  plaintiff  and  you  ought 
to  so  find." 

"I  charge  you,  that  if  you  find  from  the  evidence  in  this 
case,  at  the  time  of  the  alleged  accident  here  complained 
of,  and  while  plaintiff  was  aboard  said  car  as  a  passenger ; 
that  said  defendant  company  undertook  to  and  was  carry- 
ing a  number  of  persons  in  excess  of  the  car's  capacity  so 
that  passengers  were  compelled  to  stand  upon  the  platform 
of  said  car,  if  such  be  a  fact  in  such  facts  and  circum- 
stances from  which  the  jury  may  infer  negligence  or  is 
evidence  of  n^ligence  on  the  part  of  said  defendant  com- 
pany." 

"I  charge  you,  gentlemen  of  the  jury,  if  you  find  from 
the  evidence  in  this  case  that  the  defendant  company,  while 
the  plaintiff  was  a  passenger  thereon,  allowed  and  per- 
mitted its  cars  to  become  overcrowded,  so  that  plaintiff  was 
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compelled  to  ride  standing  up,  either  in  the  aisle,  on  plat- 
form or  steps  of  said  car,  if  these  facts  be  proven  in  evi- 
dence in  this  case,  then  under  such  circumstances  the  de- 
fendant company  was  onerated  with  the  duty  of  exercis- 
ing a  high  degree  of  care  for  the  safety  of  said  plaintiff, 
and  said  company  is  bound  to  take  such  additional  precau- 
tions as  may  be  necessary  to  protect  its  passengers  from  the 
results  of  such  overcrowding." 

"I  charge  you  that  if  you  find  from  the  evidence  in  this 
case,  that  the  plaintiff  while  a  passenger  upon  the  defend- 
ant company's  car,  and  as  such  passenger  he  was  compelled 
to  ride  upon  the  platform  or  other  exposed  position  by  rea- 
son of  the  seats,  aisles,  and  other  parts  of  .said  car  being 
crowded  and  occupied,  the  fact  if  it  be  a  fact,  that  plain- 
tiff rides  in  such  position,  is  not  negligence  upon  the  part 
of  the  plaintiff.  I  charge  you  that  if  such  be  a  fact  from 
the  evidence,  and  you  believe  such  to  be  a  fact  from  the  evi- 
dence he  is  lawfully  under  such  circumstances  on  the  plat- 
form or  other  exposed  parts  of  said  car  voluntarily,  and 
from  that  fact-  alone,  plaintiff  would  not  be  guilty  of  con- 
tributory negligence." 

"I  charge  you  that  if  you  find  from  the  evidence  in  this 
case,  that  if  the  evidence  shows  that  said  car  was  over- 
crowded, or  crowded,  and  said  defendant  received  plaintiff 
as  a  passenger,  it  would  be  negligence  on  the  part  of  said 
plaintiff  to  board  said  car." 

We  are  constrained  to  hold  that  those  assignments,  if 
they  can  be  treated  of  at  all  under  the  rule,  in  the  form 
presented,  and  wp  sliall  treat  of  them  as  though  they  were 
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in  proper  conformity  to  the  rule,  are  insufficient.  The 
excerpt  'A"  cannot  be  considered  as  a  sound  proposition 
because  there  is  no  liability  upon  the  part  of  the  railroad 
company  to  be  predicated  upon  the  overcrowded  condition 
of  the  car  or  the  fact  that  passengers  were  compelled  to 
stand.  If  the  passengers  saw  proper  to  take  passage  under 
those  conditions,  the  risk  of  the  overcrowded  and  standing 
condition  was  a  risk  assumed  by  him;  the  request  being 
that  the  plaintiff  in  error  would  have  been  entitled  to  re- 
cover if  the  defendant  in  error  undertook  to  and  was  carry- 
ing a  number  of  persons  in  excess  of  the  oar's  capacity,  so 
that  passengers  were  compelled  to  stand  upon  the  platform ; 
that  if  such  were  the  facts  the  jury  might  infer  negligence 
on  the  part  of  the  company  therefrom.  This  is  not  the  law 
and  the  refusal  to  charge  same  was  entirely  proper  on  the 
part  of  the  Court.  This  request  by  necessary  construction 
implies  that  it  would  be  negligence  for  which  the  company 
would  be  liable  if  it  accepted  passengers  in  excess  of  the 
seating  capacity  of  the  car  and  such  proposition  does  not 
come  within  the  purview  of  reason  or  the  law.  The  re- 
quest "C"  had  already  been  correctly  covered  by  the 
Court's  charge  and  was  properly  declined.  The  request 
''D"  is  not  the  law  as  stated  in  the  request,  because  the 
principle  of  assumed  risk  is  entirely  eliminated,  and  it 
would  have  been  error  for  the  Court  to  have  charged  the 
law,  as  requested,  eliminating  that  element,  and  the  same 
is  true  in  respect  of  the  special  request  "E",  which  does 
not  take  into  consideration  the  question  of  assumed  risk. 
The  law  seems  to  be  clearly  settled  that  a  company  using 
electricity  as  a  motive  power  is  charged  with  the  highest 
degree  of  care  and  prudence  as  touching  the  question  of  its 
appliances,  and  this  is  eminently  proper,  because,  when 
dealing  in  and  utilizing  so  powerful  and  dangerous  an 
a2:pncv  as  electricity,  it  should  be  properly  caged  and  safely 
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bound  within  such  limits  by  such  means  as  will  protect  pas- 
sengers from  contact  therewith  and  the  extreme  element  of 
danger  resulting  from  such  contact.  In  respect  to  the 
<>peration  of  cars  themselves  it  is  charged  with  that  degree 
of  care  and  diligence  necessary  for  the  proper  protection 
and  avoidance  of  risk  and  hazard  on  the  part  of  passen- 
gers, but  passengers  are  likewise  charged  with  the  duty  of 
observing  conditions  and  protecting  themselves  from  the 
ordinary  risks  and  hazards  subject  to  travel,  and  if  a  street 
car  propelled  by  electricity  has  all  its  appliances  in  proper 
condition,  as  seems  to  have  been  the  fact  in  this  case,  no 
charge  of  defect  having  been  made  in  the  declaration  or 
iisserted  in  the  proof,  suffer  and  permit  passengers  to  enter 
same  so  that  not  only  the  seating  capacity  is  entirely  ex- 
hausfted,  but  the  aisles  and  platforms  are  filled  with  stand- 
ing passengers,  and  if  that  condition  of  affairs  be  apparent 
to  passengers  desiring  to  enter  the  car,  and  they  do  enter 
with  these  conditions  open  and  apparent,  then  they  assume 
the  ordinary  risks  incident  to  such  conditions.  The  averment 
based  upon  which  a  reversal  is  most  seriously  contended 
for  in  this  case  is  that  there  was  a  lurch  or  jerk  of  the  car 
when  started,  after  it  had  stopped  at  Jackson  Avenue,  two 
or  three  blocks  from  the  point  of  entry  by  plaintiff  in  error 
as  a  passenger  thereon,  and  that  he  received  injuries  as  a 
result  of  this  lurch,  and  jerk,  by  being  thrown  against  the 
•controller  or  stricken  with  a  package  in  the  possession  of 
other  passengers  standing  with  him  in  the  crowded  plat- 
form. There  is  some  evidence  in  the  record  to  support  the 
idea  that  there  was  a  jerk  as  the  car  started  at  this  point. 
Reasonable  men  must  take  cognizance  of  the  fact  that  any 
vehicle,  propelled  by  any  sort  of  power  cannot  be  put  in 
motion  without  more  or  less  of  a  movement  or  jerk,  so  that 
the  question  of  the  lurching  and  jerking  was  a  matter  that 
^^as  necessarily  and  correctly  submitted,  under  the  charge 
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of  the  Court,  to  the  jury  for  its  determination,  and  the 
jury  has  resolved  that  question,  under  proper  charge,  in 
favor  of  the  defendant  in  error.  The  necessary  movement,, 
lurch  or  jerk  incident  to  the  starting  of  cars  at  a  stand- 
still and  the  hazard  incident  to  such  movement  or  jerk  is 
an  assumed  risk  of  all  passengers  entering  a  car.  That 
being  true  and  the  jury  having  said,  by  its  verdict  ren- 
dered under  proper  charge,  that  there  was  no  unnecessary 
or  improper  jerk,  and  having  resolved  the  other  facts  in 
issue  against  the  plaintiff  in  error,  this  Court  is  left  no 
recourse  other  than  to  overrule  the  assignments  of  error 
and  affirm  the  judgment  of  the  lower  Court,  which  is  ac- 
cordingly done. 


Walton-McDowell  Company  v.  W.  F.  Baker, 

Writ  of  certiorari  denied  by  Supreme  Court,  1915. 

1.  Master  and  Servant.     Negligence  of  latter  with  respect  to 

ottvious  dangers.    Assurance  of  safety. 

A  servant  who  continues  to  work  in  a  situation  and  to  use 
instrumentaUties  obviously  dangerous,  cannot  recover  from 
his  master  notwithstanding  an  assurance  of  safety. 

2.  Same.    Special  assurance  of  master  and  promise  as  to  precau- 

tion. 

But  in  such  case  if  the  master  after  complaint  of  the  servant 
of  the  obviously  dangerous  situation  and  defective  instru- 
mentalities, promises  the  servant  that  certain  precautions 
which  will  obviate  the  dangers  will  be  taken,  the  servant  is 
not  guilty  of  negligence  as  a  matter  of  law  in  continuing  in 
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the  senrloe;  and  if  the  master  neglects  to  take  the  promised 
precaution  and  the  servant  is  injured  in  consequence,  lia- 
bility for  his  injuries  attaches. 


From  Davidson  Couxty. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.    Thos.  E.  Matthews^  Judge. 

AusT  &  McGuGiN  and  P.  M.  Estes  for  Plaintiff  in 
Error. 

W.  H.  Washington  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  bv  W.  F.  Baker  to  recover  damages  from 
the  plaintiff  in  error  for  personal  injuries  received  by  him 
while  in  its  service.  The  suit,  as  originally  brought,  was 
against  three  concerns,  two  partnerships,  and  plaintiflF  in 
error,  a  corporation.  It  was  dismissed  as  to  the  partner- 
ship. 

The  declaration  contains  two  counts. 

Plaintiff  in  error  pleaded  "Xot  guilty." 

The  ease  was  heard  in  the  trial  Court  and  resulted  in 
a  verdict  of  the  jury  for  three  thousand  dollars  against 
plaintiff  in  error. 

Tt  moved  for  a  new  trial  upon  numerous  grounds,  and 
its  motion  being  overruled,  it  appealed  in  error  to  this 
Court.     It  assigns  the  following  errors: 

1.  The  Court  erred  in  not  sustaining  its  motion  for  a 
directed  verdict  in  its  favor,  because  the  undisputed  evi- 
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dence  shows  the  danger  of  running  the  engine  and  cars 
down  the  steep  grade  with  broken  brake  beams  on  two 
cArs  and  defective  engine  brakes,  and  this  danger  was 
open,  obvious,  and  glaring,  and  was  such  that  no  prudent 
man  would  have  taken  the  risk,  and  under  such  circiun- 
stances  plaintiff  below  could  not  claim  to  have  relied  upon 
any  indefinite  promises  to  repair  or  general  direction  to 
proceed  with  the  work. 

2.  Because,  in  any  event,  the  damages,  to  wit,  three 
thousand  dollars,  is  excessive,  and  is  the  result  of  passion, 
prejudice,  or  caprice  on  the  part  of  the  jury. 

We  can,  in  a  few  words,  dispose  of  the  second  assign- 
ment of  error.  If  defendant  in  error  was  injured  as  he 
testified  he  was,  and  as  the  evidence  tends  to  establish  by 
others,  and  if  he  suffered  as  he  testified  he  did,  and  does, 
it  is  difficult  to  appreciate  the  argument  that  a  verdict 
of  three  thousand  dollars  is  excessive,  and  so  excessive  as 
to  indicate  passion,  or  prejudice  on  the  part  of  the  jury, 
assuming,  of  course,  that  defendant  was  not  guilty  of  con- 
tributory negligence  materially  affecting  and  lessening  the 
damages  to  which  he  would  otherwise  be  entitled. 

The  real  defense  to  the  maintenance  of  the  verdict  and 
judgment  against  appellant  in  this  case  is  raised  under 
its  first  assignment  of  error.  It  rests  upon  the  proposition 
of  fact,  that  Baker,  the  engineer  in  charge  of  the  dinkey 
engine  pulling  the  three  loaded  cars  from  the  railroad  cut, 
to  be  dumped  through  a  trestle  or  fill  underneath,  do\^Ti 
the  incline  of  the  track  to  the  trevStle,  was  dangerous  work, 
owing  to  the  fact  that  the  engine  and  cars  might  get  beyond 
his  control,  even  if  the  engine  and  attached  cars  were  prop- 
erly equipped  with  perfect  and  up-to-date  brakes,  and  that 
it  was  extremely  dangerous  to  attempt  to  take  the  train 
down  the  said  incline  with  defective  brakes  on  the  engine 
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or  on  one  or  more  loaded  cars,  and  that  in  attempting  to 
do  this  work,  the  danger  being  open  and  obvious,  and 
known  to  him,  he  assumed  the  risks  incident  to  the  work. 

In  this  connection  it  is  insisted  that  he  assumed  this 
open,  obvious  and  known  danger,  although  it  be  shown  in 
the  proof  that  his  immediate  superior  was  informed  of  the 
defective  condition  of  the  brakes,  and  he  was  told  to  go 
ahead,  that  he  would  repair  all  of  the  defects  required. 
In  other  words,  the  argument  is  that  Baker  had  no  right 
to  run  into  and  upon  an  obvious  danger  known  to  him,  even 
upon  the  order  of  his  superior  or  master,  and,  having  done 
so,  in  this  case,  upon  his  own  theory  of  the  evidence,  he 
cannot  now,  having  received  an  injury,  hold  the  master 
liable  in  damages  therefor.  The  rule  of  law  involved  in 
these  contentions  of  counsel  of  appellant,  is,  we  think, 
well  settled  by  our  cases,  as  well  as  by  the  great  weight  of 
authority  in  other  jurisdictions.  An  employe  has  no  right 
to  engage  in  a  work  that  is  openly  and  obviously  dangerous, 
the  danger  of  which  is  fully  known  to  him,  even  if  ordered 
to  do  so  by  his  employer ;  and  he  cannot  rely  upon  the  as- 
sumed superior  knowledge  of  a  superior  in.  charge  of  the 
employe  to  avoid  an  assumption  of  risks  which  are  open, 
patent,  and  known  to  him  and  appreciated  by  him.  The 
general  rule,  of  course,  is,  that  the  employe  assumes  all  the 
risks  properly  incident  to  the  employment  in  which  he  en- 
gages. He  assumes  the  ordinary  risks  and  dangers  of  his 
employment  that  are  known  to  him,  and  those  that  might 
be  known  to  him,  by  the  exercise  of  ordinarv  care  and  fore- 
sight.  Held  v.  Wallace,  109  Tenn.,  346;  Smith  v.  Day- 
ion  Coal,  Etc.,  Co.,  115  Tenn.,  543. 

It  has  been  held  in  numerous  of  our  cases,  that  a  serv- 
ant, who  knows  or  has  means  of  knowledge,  of  obvious  and 
dangerous  defects  in  appliances,  and  continues  in  the  per- 
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formanoe  of  the  work,  assumes  the  risk  thereof.  Authori- 
ties, supra;  Morris  Brothers  v.  Bowers,  105  Tenn.,  59  et 
seq. 

A  half  dozen  other  cases  or  more  might  be  cited. 

So,  it  has  been  held  that  an  employe  assumes  the  risks 
incident  to  the  work  he  is  directed  to  perform,  including 
an  increased  risk  arising  during  the  performance  of  the 
work  in  which  he  is  fully  aware  of  the  danger,  and  does  not 
rely  upon  a  promise  to  repair.  Krvox  v.  Pioneer  Coal  Co., 
99  Tenn.,  546 ;  Corhett  v.  Smith,  101  Tenn.,  308. 

Now,  under  the  evidence  in  this  case,  it  is  quite  clear 
from  the  testimony  of  Mr.  Baker  himself,  that  he  was  fully 
aware  of  the  danger  of  attempting  to  take  this  train  of 
loaded  cars  with  the  dinkey  engine  he  was  controlling  down 
the  incline  on  to  the  trestle  to  be  unloaded  there,  and  if 
there  was  nothing  else  in  the  case,  he  would  be  preluded, 
obviously  under  the  decisions,  from  a  right  to  recover  in 
this  case.    Authorities,  supra. 

G^enerally  speaking,  an  employe  working  knowingly  with 
defective  machinery  or  tools  takes  the  risk  thereof,  and 
when  he  himself  and  his  master  may  both  be  in  fault,  he 
cannot  recover.  We  do  not  deem  it  necessary  to  cite  all 
of  our  authorities  supporting  the  above  proposition.  The 
authorities  before  referred  to  abundantly  sustain  it. 

The  rule  to  be  deduced  from  all  the  authorities,  as  we 
imderstand  them,  is  that  if  a  plaintiflF  in  a  case  is  aware 
of  the  danger  attending  his  work,  or  it  is  so  obvious  and 
apparent  that  a  man  of  ordinary  intelligence  would  have 
seen  it,  then  he  is  taken  to  have  assumed  the  risks  and  haz- 
ards,  and  will  not  be  entitled  to  recover.  Bailey  on  Per- 
sonal Injuries,  sections  501-2,  796 ;  Brown  v.  Electric  Ry. 
Co.,  101  Tenn.,  252;  Ohio  River  R.  Co.  v.  Edwards,  111 
Tenn.,  81. 

17 
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Xow,  as  before  stated,  if  there  was  nothing  else  in  this 
case,  it  is  quite  plain,  we  think,  from  the  authorities  cited, 
that  plaintiff  below  would  not  be  entitled  to  recover  in  this 
case.  In  order,  however,  to  fully  understand  the  situation 
in  which  he  was  placed,  it  is  necessary  to  make  a  short 
statement  of  the  situation  and  location  of  the  territory  and 
the  character  of  work  that  he  was  ordered  to  perform. 

The  plaintiff  below  was  employed  at  the  time  of  his  in- 
jury and  had  been  for  some  time,  as  an  engineer  on  a  train 
of  cars  operated  by  a  dinkey  engine,  hauling  dirt  and  rock 
down  an  incline  to  a  dump.  This  dump  was  an  extended 
trestle  which  was  being  fille<l  in  by  dirt  and  rock  that  was 
hauled  from  a  cut  of  the  Lewisburg  &  Xorthern  Railroad 
Company  for  that  purpose.  After  the  cars  left  the  cut 
a  short  distance,  the  track  upon  which  the  engine  and  cars 
were  being  operated  started  down  a  rather  steep  incline 
to  the  trestle.  Mr.  Baker,  the  plaintiff  below,  it  appears 
from  some  of  the  proof,  complained  to  his  immediate  fore- 
man on  the  day  of  his  injury,  who  was  in  chai^  of  that 
part  of  the  work  and  whose  duty  it  was  to  keep  the  cars 
and  engine  in  good  repair,  this  being  a  Mr.  Lane,  and  he 
promised  to  repair  the  cars,  and  at  the  time  ordered  plain- 
tiff below  to  go  ahead  with  the  work. 

When  this  complaint,  with  respect  to  the  condition  of 
the  brakes  in  the  engine  and  car  was  made,  there  is  some 
evidence  in  the  record,  to  the  effect  that  Lane,  the  foreman 
and  party  in  charge,  inspected  and  examined  the  defects 
in  the  brakes,  and  after  doing  so,  promised  to  have  them 
repaired  and  ordered  plaintiff  below  to  proceed  with  his 
wurk  with  his  train. 

Xow,  it  appears  that  there  was  upon  the  incline  a  de- 
rail switch,  which  was  put  there  for  the  purpose  of  throw- 
ing those  cars  and  the  trains  from  the  track,  in  case  the 
train  £r«>t  bevond  control  coming  down  this  incline.     This 
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derailed  switch,  it  appears,  was  some  100  feet  from  the 
trestle.  The  grade  was  probably  1,0(10  feet  in  length, 
reaching  from  the  steam  shovel  to  the  dump,  that  is,  to 
the  steam  shovel  in  the  railroad  cut. 

Now,  this  derailed  switch  was  in  charge  of  a  servant  of 
the  company,  who,  it  seems  was  a  colored  man.  As  Mr. 
Baker  was  taking  down  his  train  of  three  cars,  soon  after 
he  struck  the  incline,  his  train  got  beyond  his  control,  and 
he  gave  the  signal  whistle  for  the  man  at  the  derailed  switch 
to  open  it,  so  the  train  could  pass  on  it  and  on  to  the  ground 
without  being  wrecked  on  the  trestle.  There  is  evidence 
that  it  was  the  custom  and  the  usage  of  the  business,  known 
to  all  parties,  that  when  the  engineer  in  charge  of  the 
dinkey  engine  pulling  a  train  of  cars  on  to  the  trestle,  if, 
when  he  started  down  the  incline,  the  train  got  beyond  his 
control,  to  give  a  signal  whistle  to  the  man  in  charge  of 
the  derailed  switch,  and  it  was  his  duty  to  open  it  so  the 
cars  could  pass  on  to  it  and  not  into  the  trestle  and  be 
wrecked. 

In  this  case,  there  is  evidence  tending  to  show  that  Mr. 
Baker,  when  this  train  on  the  occasion  of  his  injury 
started  down  the  incline,  he  discovered  that  it  was  getting 
beyond  his  control,  and  his  testimony  is  that  it  got  be- 
yond his  control  because  of  the  defective  condition  of  the 
brakes.  He  gave  the  alarm  whistle  for  the  servant  at  the 
derailed  switch  to  open  it  so  his  train  could  pass  on  to  it. 
The  servant  in  charge  of  the  derailed  switch  neglected  to 
perform  his  duty,  and  the  result  was  that  the  train  passed 
on  out  on  the  trestle,  and  just  before  it  reached  its  end, 
Mr.  Baker,  in  order  to  save  his  life,  jumped  from  the  train 
to  the  ground  below,  some  eighteen  or  twenty  feet,  and  re- 
ceived the  injuries  for  which  he  sues. 

The  train  went  on  over  the  end  of  the  trestle  and  was 
wrecked. 


260  COUET  OF  CIVIL  APPEALS, 

McDowell  Ca  v.  Baker. 

The  lasiBtencey  in  this  connection  is,  that  this  injury  was 
brought  about  and  ooeurred  in  consequence  of  the  n^li- 
genee  of  the  master  in  connection  with  the  defective  brakes, 
and  the  negligence  of  a  fellow-servant,  that  is,  the  man  in 
charge  of  the  derailed  switch,  and,  hence,  in  such  case, 
plaintiff  below  is  not  barred  of  his  right  to  recover.  Emi- 
nent counsel  of  appellant  does  not  dispute  the  proposition 
that  the  negligence  of  a  fellow  servant  cooperating  with 
the  negligence  of  the  master  does  not  defeat  a  right  of  ac- 
tion on  the  part  of  a  servant  receiving  injury  resulting 
therefrom.  This  is  the  sole  ground  in  this  case  upon  which 
this  recovery  can  stand. 

We  are  not  called  upon  to  weigh  and  decide  upon  which 
side  of  the  controversy  the  weight  of  the  evidence  is  to  be 
found  in  the  record.  The  case  stands  upon  the  narrow 
margin,  that  the  plaintiff  below  was  excused,  as  a  matter 
of  law,  primarily,  from  attempting  to  take  his  train  down 
this  incline  with  the  defective  brakes,  because  of  the  exist- 
ence of  this  derailed  switch,  which  could  take  his  train  off 
of  the  main  track,  if  he  discovered  that  his  train  got  beyond 
his  control,  and  that  the  negligence  of  the  man  in  charge 
of  the  derailed  switch  was  not  attributable  to  him.  In 
other  words,  the  case  rests  upon  the  narrow  basis,  that  here 
was  a  defective  brake  in  this  train  of  cars,  and  the  plain- 
tiff below  was  told  to  go  ahead  and  he  had  the  right  to 
assume,  that,  although  it  was  dangerous  and  extremely  so, 
if  the  danger  put  his  train  beyond  his  control,  he  would 
be  protected  by  the  operation  of  the  derailed  switch. 

Upon  this  narrow  basis  we  feel  constrained  to  uphold 
and  sustain  the  verdict  and  judgment  in  this  case,  and  it 
is  so  ordered. 
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G.  P.  Walker  et  al.  v.  S.  H.  Monger  et  als. 

1.  PuBADiiTO  AND  Pbaoticib.    General  avermenta  and  conclusiana. 

It  is  an  Inflexible  rule  of  pleading  that  the  pleader  must  allege 
facts  out  of  which  duties  and  obligations  arise,  and  that 
general  averments  and  conclusions  will  not  suffice. 

2.  PuBLio  School  Officials.     Discretion  as  to  management  of 

schools. 

It  is  the  legislative  intent  in  Tennessee  to  vest  the  manage- 
ment of  county  public  schools  in  the  school  boards  of  the 
State  and  to  give  them  a  wide  discretion  as  to  number  and 
location  of  schools  and  method  of  operation;  and  this  dis- 
cretion cannot  be  interfered  ¥rith  by  the  Courts  in  the  ab- 
sence of  fraud  or  illegal  acts. 


From  Koane  County. 


Appeal  from  the  Chancery  Court  of  Eoane  County. 
Hugh  G.  Kyle^  Chancellor. 

LiNDSLEY^  Young  &  Donaij)son  for  Complainants. 

Wright  &  Jones  and  W.  F.  Holland  for  Defendant. 

Special  Justice  E.  H.  Sanson  delivered  the  opinion 
of  the  Court. 

The  bill  in  this  case  was  filed  by  a  number  of  citizens, 
residents  and  taxpayers  of  the  Third  Civil  District  of 
Eoane  County,  Tennessee,  against  the  defendants,  members 
of  the  High  School  Board  of  Eoane  County.  Its  purpose 
being  to  prevent  the  removal  of  a  certain  school  house  in 
Eoane  County,  and  consolidation  of  one  or  more  of  the 
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schools  in  the  county.  The  averments  of  the  bill  are  nu- 
merous and  lengthy. 

The  prayer  of  the  bill  in  substance  is  that  the  defend- 
ants be  required  to  employ  competent  teachers  and  main- 
tain the  public  school  building  at  Acme  school  house,  and 
that  the  tearing  down  and  removing  of  the  Acme  school 
house  be  enjoined ;  that  on  final  hearing  a  decree  be  pro- 
nounced annulling  any  action  of  the  High  School  Board 
in  abolishing  the  school  district  and  undertaking  to  con- 
solidate the  schools  mentioned  in  the  bill. 

The  bill  was  sworn  to  and  fiat  granted  thereon  for  the 
issuance  of  the  injunction  as  prayed;  bond  was  given  for 
injunction  and  the  same  was  issued.  On  motion  of  the 
defendants  the  injunction  was  dissolved  in  so  far  as  there 
was  any  mandatory  feature  thereof,  and  dissolved  really 
in  all  respects  except  as  to  the  removal  of  the  school  build- 
ing, in  this  it  was  permitted  to  stand.  The  defendants 
then  demurred  to  the  bill,  the  demurrer  being  as  follows : 

"Because  by  said  bill  complainants  seek  to  prevent  a 
change  of  the  location  of  the  public  school  at  Acme,  Roane 
County,  Tennessee,  and  to  require  said  school  board  to 
maintain  a  public  school  at  said  place  and  to  prevent  its 
consolidation  with  the  public  school  at  Bradbury  in  said 
county,  and  to  enjoin  the  disposal  of  said  Acme  school 
property,  when  the  full  power  to  locate,  establish,  abolish, 
consolidate,  maintain,  and  control  the  public  schools  of 
said  county,  including  the  schools  in  question,  is  by  law 
conferred  upon  the  defendant  school  board,  in  the  exercise 
of  said  power  by  said  board,  was  and  is,  a  discretionary 
and  judicial,  not  a  ministerial  function,  and  it  does  not 
appear  from  any  fact  or  facts  alleged  in  the  bill  that  said 
board,  in  the  exercise  of  its  powers  and  functions  acted 
arbitrarily,  capriciously  or  oppressively  with  reference  to 
the  matters  complained  of  or  was  actuated  by  any  other 


STATE  OF  TENNESSEE.  263 

Walker  v.  Monger. 

motive  than  that  of  discharging  its  duties  in  the  usual, 
ordinary  and  proper  manner  as  required  and  authorized 
by  law  in  such  cases,  wherefore,  these  defendants  pray  the 
judgment  of  the  'Court  whether  they  should  be  required 
to  make  further  defense." 

And  the  Court  sustained  this  demurrer  and  dismissed 
the  bill.  From  the  decree  sustaining  the  demurrer  this 
appeal  is  prosecuted  and  errors  are  assigned  to  the  action 
of  the  Court  in  the  sustaining  thereof. 

The  first  question  for  the  Court  to  determine  is  whether 
or  not  the  averments  of  the  bill  are  sufficient  in  and  of 
themselves  in  their  statement  of  facts  to  constitute  a  suffi- 
cient basis  for  action,  or  whether  they  are  limited  too 
largely  to  conclusions  rather  than  facts.    The  bill  charges : 

"That  the  action  of  said  High  School  Board  in  abandon- 
ing and  selling  the  school  building  at  Acme  with  a  view  to 
consolidating  said  school  with  the  proposed  school  at  Brad- 
bury is  an  unreasonable,  arbitrary  and  unjustified  act  on 
the  part  of  said  High  School  Board  against  complainants 
and  patrons  of  said  Acme  school." 

Again  complainants  aver : 

"That  they  are  imder  the  law  entitled  to  have  a  school 
maintained  at  said  Acme  schoolhouse,  the  teachers  of 
which  shall  be  paid  out  of  the  public  school  funds  and  they 
aver  that,  unless  the  defendants  are  enjoined  from  so  do- 
ing, they  will  abandon  said  schoolhouse,  as  a  place  for 
maintaining  a  public  school,  and  that  the  defendant  W.  H. 
Waller,  the  purchaser  of  said  schoolhouse,  may  tear  down 
and  destroy  the  same  or  dispose  of  same  or  put  said  build- 
ing to  uses  other  than  school  purposes  for  which  it  was 
built." 

This  is  about  as  strong  a  statement  of  fact  as  is  con- 
tained in  the  bill  as  the  Court  views  it. 
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In  the  case  of  Drake  v.  Hagan^  reported  in  108  Tenn., 
24  Pickle,  page  265,  the  declaration  alleged  that  the  de- 
fendant Hagan,  as  real  estate  agent,  had  charge  of  a  house 
and  lot  belonging  to  his  co-defendant,  Mrs.  C.  H,  Hagan, 
leasing  the  same  to  tenants  and  collecting  rents ;  and  that 
it  was  the  duty  of  both  the  defendants  to  keep  the  premises 
in  good  repair  and  in  safe  and  habitable  condition,  and 
notify  tenants  of  defective  and  dangerous  places  on  the 
premises ;  that  a  certain  drain  or  sewer  covered  with  planks 
was  out  of  repair  on  the  premises ;  that  defendants  knew, 
or  by  reasonable  care  could  have  known,  of  said  defect, 
and  concealed  the  same  from  plaintiffs  when  they  moved 
into  the  premises,  and  failed  to  notify  them  of  the  same  at 
that  time  or  afterwards;  that  the  plaintiff  Emma  Drake, 
fell  into  the  drain  in  consequence  of  its  defective  condi- 
tion and  sustained  personal  injuries. 

The  defendant  demurred  to  this  declaration  on  the 
ground  that  it  showed  on  its  face  that  Hagan,  the  de- 
fendant, leased  the  premises  to  plaintiff  as  an  agent,  and 
the  bill  failed  to  state  any  facts  showing  it  to  be  the  duty 
of  defendant,  as  agent,  to  keep  said  premises  in  repair,  or 
to  point  out  defects  therein  to  tenants;  that  while  the 
declaration  alleged  the  duty  of  the  agent  to  keep  the  prem- 
ises in  repair,  to  point  out  dangerous  places  to  tenants,  yet 
this  was  merely  the  statement  of  a  legal  conclusion,  and  no 
facts  were  stated  in  the  declaration  charging  the  defendant 
with  any  such  duty,  and,  at  most,  the  facts  stated  simply 
charged  the  agent  with  nonfeasance,  and  not  misfeasance 
or  malfeasance.  The  Court  in  this  case  held  that  the  de- 
murrer was  well  taken  and  sustained  same  and  dismissed 
the  bill. 

The  holding  of  the  Court  in  that  case  was  that  it  is  the 
well-settled  rule  under  the  authorities,  that  it  is  not  suffi- 
cient to  charge  generally  that  it  was  the  defendants  duty 
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to  do  the  things  alleged  to  have  been  omitted,  or  to  omit 
the  things  alleged  to  have  been  done,  but  that  the  facts  or 
circumstances  from  which  the  laiw  will  imply  the  duty 
must  be  stated  in  order  to  constitute  sufficient  averment  to 
avoid  demurrer,  and  this  rule  is  adhered  to  in  White  v! 
Railroad,  108  Tenn.,  24  Pickle,  739.  A  like  rule  is  an- 
nounced in  the  case  of  State  ex  rel.  v.  University,  115 
Tenn.,  7  Gates,  256 ;  also  in  Noel  v.  Eastern  Power  Co., 
130  Tenn.,  3  Thomp.,  p.  245. 

The  last  was  a  case  involving  the  question  of  the  right 
of  eminent  domain  in  one  of  its  phases.  The  petition 
asserted  that  the  Power  Company  was  engaged  in  a  work 
of  internal  improvement.  This  averment  was  general,  no 
facts  were  set  out  to  justify  or  base  it  upon,  and  it  was 
held  to  be  insufficient 

Under  the  rule  announced  in  the  more  recent  holdings 
of  the  Supreme  Court  we  think  the  averments  of  fact  in 
the  bill  in  this  case  are  insufficient. 

This  school  board,  defendants  in  this  case,  was  composed 
of  officials  acting  under  authority  of  the  Acts  of  the  Legis- 
lature of  Tennessee,  Chapter  236  of  the  Acts  of  1907,  and 
Chapter  4  of  the  Acts  of  1913,  amendatory  thereof.  Sub- 
section 4  of  Section  10  of  Chapter  236  of  the  Acts  of  1907 
enumerates  some  of  the  powers  and  duties  of  the  Board 
in  these  words : 

"To  locate  schools  where  deemed  most  convenient,  hav- 
ing due  regard  for  lessening  the  number  in  order  to  im- 
prove the  efficiency  of  the  county  system  of  education. 
Pupils  may  be  permitted  by  the  County  Board  of  Educa- 
tion to  attend  school  in  a  district  other  than  that  in  which 
they  reside  if  more  convenient,  and  they  may  be  permitted 
to  attend  in  another  county,  than  that  of  their  residence 
if  more  convenient ;  provided,  it  be  by  agreement  of  the 
Oounty  Board  of  Education  of  both  counties." 
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Subsection  9  of  Section  10  of  this  Act  continues  this 
enumeration  in  these  words: 

"To  take  care  or,  manage,  and  control  all  school  prop- 
erty ;  buy,  transfer,  or  sell  school  property ;  and  make  and 
take  proper  conveyances  and  perform  all  duties  now  re- 
quired of  District  Directors  under  Section  70  of  Chapter 
25  of  Acts  of  1873,  and  Chapter  44  of  Acts  of  1859-60, 
which  may  not  be  included  in  the  foregoing  subsection." 

Sections  1  and  2  of  Chapter  4  of  the  Acts  of  1913  are 
in  these  words : 

"That  whenever  it  shall  appear  to  the  County  Board  of 
Education,  or  the  County  High  School  Board  of  Educa- 
tion in  any  county  of  the  State,  that  the  efficiency  of  the 
public  schools  would  be  improved  thereby,  said  Boards  of 
Education  shall  have  full  power,  and  are  hereby  granted 

« 

authority  to  consolidate  two  or  more  schools." 

"That  whenever,  by  reason  of  such  consolidation,  a  suffi- 
cient number  of  children  is  situated  too  far  away  from 
such  schools  to  attend  without  transportation,  said  Boards 
of  Education  are  hereby  authorized  and  empowered  to 
make  provisions  for  the  transportation  of  said  pupils  that 
reside  too  far  away  from  said  school  to  attend  without 
transporation,  and  to  pay  for  same  out  of  the  respective 
public  school  funds  of  the  county  in  which  such  children 
reside." 

These  acts  are  both  entitled  Acts  to  improve  the  public 
school  system  of  Tennessee,  by  creating  in  each  county  a 
County  Board  of  Education  and  District  Advisory  Board 
and  prescribing  their  duties  and  authorizing  the  Boards 
of  Education  to  consolidate  schools  and  provide  for  the 
public  transportation  of  pupils,  etc. 

It  is  manifest  to  the  Court,  from  the  purpose  as  ex- 
pressed in  the  capti(m  and  tenor  of  these  Acts,  that  the 


STATE  OF  TENNESSEE.  267 

Walker  v.  Monger. 

Legislature  had  in  mind  and  purpose  in  their  enactment 
the  taking  of  the  school  question  in  counties  out  of  the 
general  county  authority,  and  vesting  same  in  this  specific 
Board  created  for  the  purpose  and  charged  with  the  duty 
of  the  management  of  the  public  schools  of  the  counties. 
It  was  manifestly  the  Legislative  idea  that  in  order  to 
accomplish  this  end  these  Boards  should  have  and  be  given 
a  large  discretion  and  ample  authority  to  accomplish  best 
results,  and  the  Legislature,  dealing  with  this  question  of 
the  education  of  the  masses  and  recognizing  its  import- 
ance, so  shaped  the  legislation  as  that  in  its  legislative 
judgment  the  Board  should  be  unhampered  to  a  large,  if 
not  the  largest,  degree. 

This  Court  can  see  nothing  in  the  averments  of  the  bill, 
in  so  far  as  the  facts  stated  therein  are  concerned,  that  goes 
further  than  an  effort  to  thwart  the  discretionary  powers 
vested  in  the  Board,  and  no  facts  are  stated  based  upon 
which  a  conclusion  can  be  reached  that  the  discretion  and 
power  in  the  Board  imder  the  acts  of  the  Legislature  has 
been  violated.  We  therefore  think  that  the  learned  Special 
Chancellor  who  tried  this  case  below  committed  no  error 
in  his  decree  sustaining  the  demurrer  to  the  bill.  Accord- 
ingly it  is  affirmed,  with  costs. 
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W.  F.  Taylor  v.  Edwin  A.  Tayloe^ 

and 
Mes.  Geoeoia  B.  Taylor  v.  Edwin  A.  Tayloe  et  al. 

« 

Writ  of  certiorari  denied  by  the  supreme  Court,  1915. 

1.  Consolidation  of  Causes.    Divorce  case. 

It  is  not  error  for  a  ChanceUor  to  order  consolidation  of  a 
diyorce  case  and  an  Independent  case  involTing  property  out 
of  which  the  wife  is  seeking  alimony. 

2.  FBAtTDULBNT  CoNWTANGE.    AUmony.    Wife  as  creditor. 

A  wife  seeking  a  divorce  and  alimony  is  a  creditor  of  her  hus- 
band and  may  attack  as  fraudulent  any  conveyance  of  her 
husband  which  embarrasses  her  claims. 

3.  Same.    Conveyance  hy  married  son  to  father  after  separation 

from  wife.    Burden  of  proof. 

The  burden  is  upon  the  father  to  whom  a  son  separated  from 
his  wife  has  conveyed  all  of  his  property,  to  show  that  the 
conveyance  was  free  from  fraud  and  for  a  valid  considera- 
tion where  there  are  developed  circumstances  which  assail 
the  J)ona  fides  of  the  transaction. 

4.  Same.    Acceptance  of  deed  to  property  after  knowledge  of  set- 

tlement upon  the  deserted  wife. 

A  conveyance  by  a  son  to  the  father  of  all  of  his  property  after 
deserting  his  wife  and  settling  property  upon  her  by  oral 
agreement  may  be  adjudged  fraudulent  where  the  father 
knew  of  the  separation  and  settlement  upon  the  wife  and  her 
occupancy  of  the  premises. 

6.  Divorce.    Grounds  of.    Agreement  as  to.    Alim4>ny. 

A  wife  who  takes  possession  of  the  property  of  her  husband 
under  an  agreement  with  him  to  file  a  bill  for  divorce  upon 
the  ground  of  desertion  in  two  years,  is  not  precluded  from 
filing  a  bill  upon  the  ground  of  adultery  as  an  additional 
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ground,  where  she  BubaeQuently  dlscovera  the  adultery  of  her 
husband;  nor  will  her  alleged  violation  of  agreement  aftect 
her  claim  for  alimony. 

6.  BsTomL.    Pleading  and  practice. 

While  estoppel  must  be  especially  pleaded,  it  need  not  be  set 
forth  haec  verba  in  equity.  It  is  sufficient  if  the  facts  calling 
for  the  application  of  the  doctrine  be  clearly  set  forth. 

7.  DivoBGB.    Appeal,    Absence  of  bill  of  exceptions. 

A  decree  of  divorce  pronounced  by  the  lower  Court  upon  oral 
testimony  will  be  presumed  to  have  been  supported  by  the 
evidence  when  there  is  no  bill  of  exceptions. 


Fbom  Shelby  County. 


Appeal  from  the  Chancery  Court  of  Shelby  County, 
Part  I.     F.  H.  Heiskell,  Chancellor. 

WixsoN  &  Armstrong  for  Complainant,  Mrs.  Georgia 
B.  Taylor. 

G.  J.  McSpadden  for  Defendants. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

In  the  first  of  these  causes  complainant  asked  for  sale 
for  division  of  a  house  and  lot  on  East  Moreland  Avenue, 
in  the  city  of  Memphis,  and  for  the  recovery  of  some  hun- 
dred or  more  articles  of  personal  property  averred  to  be 
in  the  house  aforesaid  and  unlawfully  detained  by  Mrs. 
Georgia  B.  Taylor.  The  second  controversy  is  properly 
characterized  as  a  suit  for  divorce  and  alimony  brought 
by  Mrs.  Taylor  against  her  husband  and  his  father.  In 
both  proceedings  the  validity  of  a  certain  conveyance  of 
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the  realty  and  a  bill  of  sale  of  the  personalty  executed  in 
January,  1913,  is  involved. 

Both  causes  were  heard  Uygether  by  a  consolidation  or- 
der. The  action  of  the  Chancellor  in  determining  the 
matters  in  one  hearing  is  criticized  by  learned  counsel  for 
W.  F.  Taylor,  but  we  wish  to  commend  the  Court  for 
having  done  so,  notwithstanding  one  was  for  a  divorce 
and  the  other  was  for  the  recovery  of  property. 

The  Chancellor  granted  Mrs.  Taylor  an  absolute  di- 
vorce from  her  husband,  upon  the  grounds  of  desertion 
and  adultery,  and  also  allowed  her  the  property  above  in- 
volved as  alimony.  The  husband  is  not  prosecuting  any 
appeal  from  the  divorce  proceedings.  Something  was  said 
about  there  being  no  evidence  of  adultery  in  the  record. 
This  we  are  persuaded  will  have  to  be  admitted  for  rea- 
sons hereinafter  stated.  But  this  avails  the  Taylors  noth- 
ing, owing  to  the  rule  of  procedure  which  requires  us  to 
presume  that  the  Chancellor  was  warranted  by  the  evi- 
dence heard  by  him  in  pronouncing  the  husband  guilty  of 
adulter V  and  of  wilful  desertion. 

The  suit  of  the  father  was  instituted  in  May,  1913.  He 
averred  that  he  was  the  owner  by  deed  and  purchase  of  the 
house  and  lot  in  question,  his  son  having  conveyed  it  to  him 
by  deed  in  which  Mrs.  Taylor  did  not  join ;  and  that  Mrs. 
Tavlor  was  entitled  to  homestead  therein ;  and  that  as  the 
property  was  worth  more  than  $1,000  a  sale  would  be  nec- 
essary to  the  realization  of  the  rights  of  himself  and  Mrs. 
Taylor.  This  complainant  also  alleged  his  ownership  of 
the  personal  property  designated  in  an  accompanying  sched- 
ule. Mrs.  Taylor  filed  an  answer  and  cross  bill,  in  which 
she  averred  that  her  husband  had  wilfully  and  maliciously 
deserted  her  and  had  committed  adultery;  that  he  had 
abandoned  her  in  Jime,  1911,  at  which  time  he  had  en- 
tered into  an  agreement  with  her  to  allow  her  $75.00  per 
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month  for  a  period  of  two  years,  and  also  agreed  that  she 
might  have  the  use  and  occupancy  of  the  house  involved 
during  that  time  and  also  its  contents,  with  the  further 
stipulation  and  understanding  that  at  the  end  of  two  years 

• 

and  upon  the  securing  by  her  of  a  divorce,  he  would  give 
her  the  contents  and  deed  her  the  house  absolutely.  She 
alleged  that  W.  F.  Taylor  was  aware  of  this  arrangement 
and  knew  of  her  claim,  but  notwithstanding  this  he  en- 
tered into  an  agreement  or  conspiracy  with  his  son  to  de- 
feat and  defraud  her  of  her  rights  under  the  stipulation 
with  her  husband,  and  also  to  embarrass  her  in  the  en- 
forcement of  her  claims  for  alimony.  She  also  asserted 
that  the  personal  property  was  her  separate  estate.  Her 
prayer  was  that  the  conveyances  be  adjudged  fraudulent 
and  void  and  that  she  be  declared  the  owner  of  the  property 
or  that  it  be  set  apart  to  her  as  alimony. 

The  Chancellor  granted  her  prayer,  except  that  he  de- 
clined to  allow  her  any  monthly  sums  and  required  her  to 
pay  her  attorney's  fees  and  costs. 

W.  F.  Taylor  alone  excepted  and  perfected  an  appeal, 
Numerous  errors  are  assigned;  and,  while  the  questions 
presented  are  interesting,  they  need  brief  treatment  only. 

The  first  assignment  is  to  the  effect  that  the  Chancellor 
was  in  error  in  setting  aside  the  conveyances  as  fraudulent, 
on  account  of  the  insufficiency  of  the  allegations  of  Mrs. 
Taylor's  pleadings  to  justify  such  decree.  It  is  certain- 
ly true  that  fraud  must  be  averred  with  particularity,  and 
that  the  allegations  must  be  supported  by  proof,  and  that 
a  decree  without  allegations  of  facts  is  absolutely  void. 
These  rules  are  so  often  announced  as  to  become  current 
coin  without  the  stamp  of  authorities.  But  we  are  con- 
vinced that  cross  complainant  was  particular  enough  in  her 
allegations  to  raise  the  questions  of  fraud  and  to  call  for  a 
decree  thereon.     She  distinctly  averred  that  appellant  was 
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fully  aware  of  the  arrangement  between  her  husband  and 
herself  and  assented  thereto ;  that  he  also  knew  that  she  was 
entitled  to  support  and  maintenance  from  her  husband,  and 
that  the  property  in  question  constituted  the  whole  of  her 
husband's  property ;  and  she  in  this  connection  alleged  that 
complainant  and  her  husband  entered  into  the  contracts 
in  question  designedly  and  for  the  purpose  of  defrauding 
her  of  her  rights  in  the  premises.  These  were  allegations 
of  f act,  and  if  sustained  entitled  her  to  a  decree  adjudging 
the  instruments  void.  We  overrule  the  first  assignment  of 
error. 

In  the  second  specification  appellant  contends  that  the 
Chancellor  was  in  error  in  holding  that  the  Taylor?  were 
guilty  of  such  fraud  toward  Mrs.  Taylor  as  rendered  the 
instruments  void.  After  careful  consideration  we  have 
reached  the  conclusion  that  no  other  inference  can  be  drawn 
from  the  premises.  It  is  not  what  the  parties  assert  they 
intended,  but  rather  the  reasonable  and  logical  interpreta- 
tion of  their  acts,  that  is  the  subject  of  inquiry.  Again, 
these  parties  must  be  presumed  to  have  intended  the  ordi- 
nary consequences  of  their  doings.  The  inevitable  result 
of  the  upholding  of  these  conveyancs  would  be  to  leave 
Mrs.  Taylor  a  divorced  and  abandoned  woman,  without  one 
cent  in  the  world  and  with  no  hope  of  any  aid  from  a  hus- 
band who  is  a  deliberate  deserter  from  his  post  of  duty. 
W.  F.  Taylor  accepted  a  conveyance  of  the  house  with 
knowledge  of  a  virtual  settlement  thereof  upon  the  wife  by 
the  husband.  (For  we  find  by  preponderance  of  the  evi- 
dence that  he  was  informed  shortly  after  the  separation  in 
June,  1911,  of  the  arrangement  whereby  the  wife  was  to 
have  the  property. )  He  also  knew  at  the  time  he  accepted 
the  pawnshop  and  second-hand  furniture  dealer's  list  as 
it  were  of  the  contents  of  the  house,  that  his  son  was  sell- 
ing to  him  property  which  every  man  of  proper  concep- 
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tions  would  have  known  belonged  to  the  wife  solely  or  at 
least  jointly  with  the  husband.  Appellant  was  also  aware 
that  his  son  never  intended  to  live  with  his  wife  again^ 
and  never  intended  to  make  any  provision  for  her.  Pro- 
testations of  innocence  are  under  these  circumstances  un- 
availing; and  we  concur  with  the  Chancellor  in  imputing 
a  fraudulent  intent  to  appellant  and  his  son  such  as  avoids 
these  instruments. 

The  wife  was  a  creditor.  She  had  a  claim  against  her 
husband  that  was  entitled  to  the  utmost  consideration  at 
the  hands  of  her  husband  and  his  father.  Any  conveyance 
the  effect  of  which  embarrasses  her  in  the  realization  of 
her  claim  is  fraudulent.  Brooks  v.  Caughrcm,  3  Head, 
465;  Nix  v.  Nix,  10  Heis.,  548;  see  notes  to  Fahey  v. 
Fahey,  19  L.  K.  A.  (N.  S.),  1148  and  notes. 

But  it  is  earnestly  contended  that  these  conveyances 
were  made  to  reimburse  Col.  Taylor  for  large  sums  of 
money  which  he  had  previously  paid  out  for  his  son,  and 
that  the  conveyances  were  taken  in  payment  of  bona  fide 
debts  existing  prior  to  and  at  the  time  of  the  suit  for  di- 
vorce and  alimony.  It  is  admitted  that  creditors  may  take 
conveyances  from  their  debtors  to  the  exclusion  of  other 
creditors;  it  is  also  conceded  that  the  claims  of  creditors 
are  superior  to  those  of  the  wife  for  alimony.  But  we 
are  of  opinion  that  the  equities  of  the  wife  in  the  instant 
case  are  superior  to  the  legal  rights  of  W.  F.  Taylor,  and 
that  the  well  established  rules  mentioned  will  have  to  vield 
to  these  exceptional  circumstances. 

A  father  mav  undoubtedlv  accept  a  convevance  from  his 
son,  but  when  the  deed  is  challenged  by  a  party  having  a 
strong  equity,  and  when  there  are  a  few  circumstances  of 
suspicion,  the  burden  is  on  the  grantee  to  show  that  the 
contract  was  made  in  good  faith  and  that  the  transaction 
was  not  tainted  with  fraud:     Robinson  v.  Frcmkel,  85 

18 
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Tenn.,  475.  We  are  persuaded  that  all  of  these  obligations, 
treating  them  as  genuine,  were  created  some  five  or  six 
months  prior  to  the  conveyance  of  January,  1913 ;  and  the 
attempt  to  show  that  they  were  in  renewal  of  previous  ob- 
ligations fails.  We  are  convinced  by  the  greater  weight 
of  the  evidence  that  not  one  of  these  debts  was  in  existence 
before  or  at  the  time  of  the  separation  of  young  Taylor 
and  his  wife. 

The  husband  abandoned  the  wife  in  June,  1911,  and 
turned  over  all  the  property  to  her,  and  permitted  her  to 
occupy  the  same  under  a  claim  of  right  from  the  separa- 
tion to  the  date  of  the  conveyance.  The  father  knew  that 
she  was  in  possession  under  a  claim  of  right.  Drawing 
upon  the  laws  of  champerty  for  analogy,  and  resorting  to 
the  law  of  estoppel  for  aid,  we  are'  of  opinion  that  these 
subsequent  debts  of  W.  F.  Taylor  should  be  held  fraudu- 
lent and  he  as  illegal  vendee,  or  as  not  in  position  to  assert 
any  after  acquired  interest  in  antagonism  to  the  right  and 
equities  of  Mrs.  Taylor.  Being  of  the  opinion  that  these 
debts  are  and  were  subsequent  to  the  (fate  of  settlement, 
we  can  omit  discussion  of  the  consequences  had  the  son 
been  as  a  matter  of  fact  largely  indebted  to  the  father  on 
the  day  of  the  separation.  But  we  are  not  to  be  under- 
stood as  deciding  that  estoppel  might  not  be  availing  as 
against  prior  indebtedness.  For  it  must  not  be  overlooked 
that  Mrs.  Taylor  ceased  annoying  her  husband,  and  con- 
sented with  the  greatest  sacrifice  to  live  apart  from  him  and 
let  him  pursue  his  own  career  of  license  without  let 
or  interference,  all  the  while  resting  in  the  belief  that 
though  she  would  thereafter  be  a  divorced  woman,  she 
would  in  her  own  right  be  the  owner  of  a  shelter  in  which 
she  might  spend  her  widowhood.  And  this  was  known 
fully  to  W.  F.  Tavlor. 
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It  is  urged  that  the  rights  arising  from  estoppel  are  not 
claimed  by  Mrs.  Taylor  in  her  bill.  She  averred  the  facts 
and  prayed  for  general  relief,  and  this  was  a  sufficient 
call  upon  the  Court  of  equity  to  apply  the  beneficent  doc- 
trine of  estoppel  affirmatively.  The  principles  of  this  head 
of  equity  are  protean,  and  are  to  be  extended  whenever  and 
wherever  their  application  will  be  promotive  or  protective 
of  rights  and  equities. 

In  the  fourth  assignment  it  is  asserted  that  the  Chancel- 
lor was  in  error  in  holding  that  Mrs.  Taylor  and  her  hus- 
band entered  into  an  agreement  at  the  time  of  the  separa- 
tion whereby  she  was  to  be  given  the  house  and  contents 
at  the  end  of  two  years.  As  before  intimated,  we  are  of 
opinion  that  this  agreement  was  entered  into.  It  seems 
that  the  agreement  was  that  she  was  to  remain  in  the  house 
during  two  years  and  then  file  her  bill  for  divorce  upon  the 
ground  of  desertion.  This  matter  has  given  us  some  con- 
cern, because  of  the  fact' that  when  she  did  file  her  bill 
for  divorce  she  supplemented  her  charge  of  abandonment 
with  that  of  adulterv.  But  we  have  reached  the  conclu- 
sion  that  this  should  not  be  treated  as  so  material  as  to 
forfeit  her  equities. 

In  the  first  place,  the  stipulation  was  made  in  ignorance 
of  the  faithless  life  and  conduct  of  her  husband.  Secondly, 
Mrs.  Taylor  is  not  to  be  censured  for  bringing  this  charge 
forward  after  her  discovery  of  his  conduct  and  his  deal- 
ings with  his  paramour.  It  may  have  impressed  her  as  an 
effectual  means  of  securing  alimony. 

But  what  we  do  find  as  a  fact  is  that  the  husband  prom- 
ised her  to  give  her  this  house  and  its  contents  whenever 
she  should  secure  a  divorce,  and  that  she  has  lived  up  to 
her  part  of  the  agreement,  laying  aside  for  the  present 
the  fact  that  she  relied  upon  adultery  as  one  of  the  grounds. 
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In  the  sixth  assignment  it  is  said  that  the  Chancellor 
should  not  have  given  Mrs.  Taylor  all  the  property  of  her 
husband  by  way  of  alimony,  citing  Toncray  v.  Toncray, 
123  Tenn.,  495.  We  are  of  opinion  that  when  all  the  fore- 
going is  considered  the  Chancellor  was  not  in  error  in  de- 
creeing to  her  the  whole  of  the  property.  Tt  is  true  that 
claims  of  this  kind  seldom  exceed  one-half  the  hiisband's 
property.  But  when  it  is  recalled  that  he  had  settled  the 
whole  upon  her  and  that  he  had  abandoned  her  without  any 
just  cause  whatever  and  that  he  treated  her  with  extreme 
neglect ;  further,  when  it  is  considered  that  he  is  young 
and  well  connected,  and  son  of  a  wealthy  man,  with  an 
expectancy  of  substantial  proportions  from  a  fond  parent ; 
and,  further,  when  it  is  recalled  that  virtually  every  piece 
of  personal  property  belonged  to  the  wife  as  gifts  from 
husband  and  friends  as  wedding,  birthday  and  anniversary 
presents,  we  are  not  going  to  disturb  the  action  of  the 
Chancellor  in  giving  her  all  of  it.  The  Chancellor  ad- 
judged that  she  pay  her  own  attorney's  fees  and  that  she 
be  denied  any  specific  money  allowance  and  that  she  pay 
all  the  costs.  She  has  not  appealed  from  this.  So  that 
she  will  be  obligated  to  pay  all  the  Court  costs  incurred 
in  the  two  causes  in  the  Court  below  and  her  property  will 
be  onerated  therewith. 

Tt  results  from  the  foregoing  that  the  decree  of  the  Chan- 
cellor adjudging  the  conveyances  void  and  vesting  Mrs. 
Taylor  therewith  is  in  all  respects  affirmed,  and  that  all 
assignments  of  error  of  W.  F.  Taylor  stand  overruled.  He 
will  pay  the  costs  of  the  appeal,  except  that  Mrs.  Taylor 
will  be  required  to  pay  the  costs  of  copying  into  the  record 
the  following  depositions:  Those  of  Carlton,  Morgan, 
Stephens,  Minor,  Yates,  Gusdofer,  O'Neal  and  Mrs.  Hud- 


STATE  OF  TENNESSEE.  277 

Engine  Go.  v.  Shoemaker. 

son.  The  Court  sustains  the  motion  of  appellant  to  strike 
these.  That  they  were  not  made  parts  of  the  record  by  bill 
of  exception  after  they  were  excluded  by  the  lower  Court. 


MAsiLLoiq^  Engine  Company  v.  J.  M.  Shoemaker  et  al. 

Affirmed  by  Supreme  Court,  1916. 

1.  Husband  and  Wifb.    Wif&s  chosea  in  action.   Proceeds  of  land 

jointly  held.    Reduction  to  posseaHon. 

Whether  the  husband  has  reduced  the  wife's  choses  in  action 
to  his  possession  so  as  to  become  entitled  to  the  proceeds 
is  a  question  of  intention.  He  may  have  manual  possession 
and  yet  not  be  owner.  A  husband  who  enters  into  an  agree- 
ment with  his  wife  that  a  certain  proportion  of  the  proceeds 
of  land  in  which  she  claims  an  interest  and  which  are  about 
to  be  sold  shall  be  set  apart  for  her,  becomes  her  trustee 
therefor. 

2.  Same.    Agreement  between  hushand  and  wife  as  to  division 

of  land  proceeds, 

A  husband  and  wife  who  jointly  own  lands  may  enter  into  an 
agreement  to  divide  the  proceeds,  and  both  the  husband  and 
his  creditors  are  bound  by  such  agreement. 


Feom  Washington  County. 


Appeal  from  the  Chancery  Court  of  Washington  County. 
A.  N.  Shoun,  Special  Chancellor. 
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TiEAD  A.  Cox  for  Complainant. 

Haskell  H.  Dyeb  for  Defendants. 

SPECLA.L  Justice  John  W.  GbI^en  delivered  the  opin- 
ion of  the  Court. 

Tuis  is  a  suit  brought  by  the  Massillon  Engine  & 
Thresher  Company  in  the  Chancery  CQurt  at  Johnson  City 
against  J.  M.  Shoemaker  and  others  for  the  purpose  of 
collecting  an  indebtedness  due  from  Shoemaker  for  machin- 
ery, and  setting  aside  a  deed  to  lands  in  Washington  County 
standing  in  the  name  of  Shoemaker's  daughter.  There  was 
a  decree  against  Shoemaker  for  $2^176.71  as  to  which 
there  is  no  complaint  in  this  Court,  and  the  controversy 
now  relates  solely  to  the  land  which  the  complainant  seeks 
to  reach  by  attachment  for  the  satisfaction  of  its  debt. 

There  is  no  dispute  about  the  facts  of  the  case  which 
are  brief  and  are  as  follows:  J.  M.  Shoemaker  and  his 
wife,  Xannie  Shoemaker,  who  had  owned  since  1883,  as 
tenants  by  the  entirety  a  tract  of  land  in  Sullivan  County, 
sold  and  conveyed  it  to  one  A.  N".  Bridewell  for  the  cash 
consideration  of  $2,500.00.  Bridewell's  check  for  the 
$2,500.00  payable  to  J.  M.  Shoemaker  was  taken  by  Shoe- 
maker in  person  to  the  bank  at  Blountvillc,  Tennessee,  and 
cashed.  lie  kept  $1,250.00  of  the  money  himself  and 
turned  the  other  half  over  in  currencv  to  his  wife.  Mrs. 
Shoemaker  turned  her  $1,250.00  over  to  her  daughter,  Ra- 
chael  Shoemaker,  who,  after  adding  $250.00  of  her  own 
money  thereto,  took  out  a  certificate  of  deposit  for  the 
$1,500.00  in  her  (Rachael  Shoemaker's)  name.  J.  M. 
Shoemaker  used  the  $1,250.00  he  retained  for  tlie  payment 
of  his  debts,  $450.00  of  it  being  paid  to  complainant  in 
partial  settlement  of  its  machinery  debt.  It  appears  from 
the  record  that  the  Sullivan  County  land  which  Shoemaker 
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i  ...... 

and  wife  held  by  entireties  had  been  paid  for  in  part  by 
money  received  by  Mrs.  Shoemaker  from  her  father's  es- 
tate. A  short  time  after  the  sale  of  the  Sullivan  Comity 
land,  Bachael  Shoemaker  invested  the  $1,500.00,  represent- 
ing her  mother's  $1,260.00  and  her  own  $260.00  in  a  farm 
in  Washington  County,  taking  the  title  thereto  in  her  own 
name,  and  this  is  the  land  which  complainant  has  attached 
and  seeks  to  subject  to  the  satisfaction  of  its  debt  on  the 
ground  that  the  taking  of  the  title  in  her  name  was  a  fraud 
upon  complainant's  rights  to  the  extent  in  any  event  of  the 
$1,2'50.00  she  got  from  her  mother. 

It  should  be  stated  in  this  connection  that  the  indebted- 
ness sued  on  was  in  existence  at  the  time  the  Sullivan 
County  farm  was  sold,  and  it  is  quitB  probable  that  both 
the  wife  and  daughter  of  Shoemaker  then  knew  of  his 
financial  difficulties. 

Shoemaker  and  daughter  both  came  to  Washington 
County  to  examine  the  farm,  which  complainant  has  at- 
tached, and  while  it  does  not  appear  who  actually  conducted 
the  negotiations  leading  to  its  acquisition,  there  is  nothing 
to  show  that  the  certificate  of  deposit  or  money  which  was 
used  in  paying  for  it  was  ever  out  of  the  daughter's  pos- 
session after  the  sale  of  the  Sullivan  County  farm  until  it 
was  delivered  in  payment  for  the  Washington  County  farm. 
It  is  claimed  on  behalf  of  complainant  that  the  money  in- 
vested in  the  Washington  County  farm  had  been  reduced 
to  Shoemaker's  possession  and  was  his  money,  and  that  the 
farm  therefore  is  his  and  is  subject  to  his  debt.  We  cannot 
assent  to  this  proposition.  A  husband  may  actually  have 
his  wife's  chose  in  his  manual  possession,  without  reduc- 
iiifr  it  to  possession  within  the  meaning  of  the  law. 
Whether  he  did  so  or  not  is  a  question  of  intention.  If 
he  intended  his  acts  to  have  that  effect,  there  would  be  some 
force  in  complainant's  contention,  but  the  proof  is  entirely 
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to  the  contrary.  He  not  only  carefully  refrained  from  ex- 
ercising any  act  of  ownership  over  said};ertificate  orlfunds, 
but  on  the  contrary  he  immediately  and  continuously  after 
receiving  the  same  recognized  his  wife's  rights  and  owner- 
ship. 

"Whether  an  act  of  the  husband  in  converting  a  chose 
in  action  of  the  wife  is  a  reduction  into  his  possession  de- 
pends upon  his  intention.  If  he  actually  collects  the  money 
but  only  as  the  agent  of  the  wife,  and  invests  in  property 
for  her  benefit,  the  property  will  belong  to  the  wife,  even 
against  the  husband's  creditors  although  the  title  is  taken 
in  the  husband,  .  .  .  and  the  fact  that  the  husband 
assents  to  what  is  done  is  sufiicient  to  uphold  the  right  of 
the  wife  exclusive  of  the  idea  of  reduction  into  possession 
by  him  without  proof  of  express  purpose  on  his  part."  Mc- 
Campbell  v.  McCamphell,  2  Lea,  661,  663. 

While  the  Sullivan  County  farm,  so  long  as  the  title  re- 
mained in  the  name  of  Shoemaker  and  wife,  was  undoubt- 
edly an  estate  by  the  entirety,  and  as  such  the  contingent 
interest  of  the  husband  therein  subject  to  his  debts,  we 
think  upon  its  conversion  into  money  the  husband  and  wife 
might  agree  upon  a  division  of  the  money.  The  complain- 
ant had  fixed  no  lien  upon  the  land  before  its  sale,  and  the 
wife  having  been  at  the  time  of  the  sale  emancipated  by 
the  married  woman's  act  of  1913,  had  the  l^al  right  to 
•contract  with  her  husband  as  to  the  basis  of  division.  The 
agreement  was  that  each  should  take  one-half  and  we  know 
of  no  rule  of  law  which  this  division  contravenes  and  think 
it  was  fair  as  between  the  parties  and  free  from  fraud  as 
to  creditors.  Shoemaker  applied  $450.00  of  his  one-half 
on  complainant's  debt,  and  the  remainder  of  his  one-half 
upon  his  other  liabilities,  thereby  evincing  an  honest  pur- 
pose and  negativing  the  charge  of  fraud. 
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In  the  case  of  Jackson  v.  Shelton,  89  Tenn.,  82,  it  was 
held  that  where  a  husband  and  wife  were  tenants  by  en- 
tireties of  a  tract  of  land,  that  the  wife  could  assert  her 
right  of  homestead  in  such  land  or  its  proceeds  after  di- 
vorce, against  the  husband's  creditors.  The  complainant 
must,  of  course,  show  fraud,  actual  or  constructive,  before 
it  can  claim  relief,  and  we  think  it  has  failed  to  do  so. 
It  has  actually  gotten  $450.00  in  money  out  of  the  pro- 
ceeds of  the  sale  of  the  tract  of  land  voluntarily  made  by 
the  husband  and  wife,  whereas  an  involuntary  sale  under 
legal  compulsion  must  have  been  subject  to  the  homestead 
rights  and  subject  to  the  possibility  of  the  wife  surviving 
the  husband,  which  would  most  seriously  have  handicapped 
its  selling  qualities. 

We  do  not  think  it  material  that  a  portion  of  the  original 
purchase  money  with  which  the  Sullivan  County  land  was 
acquired  in  1883  belonged  to  Mrs.  Shoemaker.  Her  rights 
in  the  proceeds  of  the  sale  of  said  land  would  not  be  af- 
fected by  this  circiunstanee.  If  she  had  contributed  noth- 
ing at  all  to  the  purchase  money  she  would  have  the  same 
interest  as  tenant  by  the  entirety  in  the  proceeds  of  the 
sale  as  if  she  had  contributed  all  the  purchase  money.  It 
necessarily  follows  from  the  holding  that  the  wife  had  the 
right  to  one-half  of  said  proceeds,  that  the  Washington 
County  land  purchased  with  said  proceeds  was  not  an  es- 
tate by  the  entirety  and  was  in  no  contingency  subject  to 
.complainant's  debt. 

The  Court  below  held  that  there  was  no  fraud  in  the 
transaction  and  that  the  land  was  not  subject  to  attach- 
ment or  sale  for  J.  M.  Shoemaker's  debt.  There  is  no 
€rror  in  the  decree  and  it  is  affirmed  with  costs. 
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W.  B.  WooD^  Adm'e,  v.  Business  Men^s  Clitb. 

Affirmed  by  Supreme  Court,  1916. 

Chabitdbs.    Negligence,  exemption  from.    Special  plea. 
A  corporation  which  intends  to  defend  an  action  for  negligence 
upon  the  ground  that  it  is  a  charity  must  do  so  by  special 
plea. 


Fbom  Shelby  County. 


Appeal  in  error  from  Third  Circuit  Court  of  Shelby 
County.    A.  R  Pittman^  Judge. 

LiNDSEY  B.  Phillips  for  Plaintiff  in  Error. 

Wilson  &  Abmstbong  for  Defendant  in  Error. 

Special  Justice  V.  H.  Holmes  delivered  the  opinion 
of  the  Court. 

This  is  an  action  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  Hattie  Lott.  The  plaintiff  has  ap- 
pealed, and  assigns  as  error  the  action  of  the  trial  Judge 
in  directing  a  verdict  for  the  defendant. 

The  declaration  charges  the  defendant  with  negligence 
in  several  particulars,  but  at  the  trial  every  charge  of  negli- 
gence was  abandoned,  except  the  charge  that  defendant 
was  guilty  of  negligence  in  employing  and  keeping  in  its 
employ  one  Walter  Jenkins,  it  being  alleged  that  his  in- 
competency was  the  cause  of  the  accident,  which  resulted 
in  the  death  of  Hattie  Lott. 

The  defendant  pleaded  not  guilty,  and  the  usual  plea 
of  contributory  negligence.     Another  ground  of  defense 
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was  raised  during  the  trial,  and  is  insisted  upon  in  this 
Court ;  that  is,  that  the  defendant  is  a  public  charity.  We 
deem  it  unnecessary  to  determine  whether  or  not  the  de- 
fendant is  a  public  charity.  There  was  no  plea  setting  up 
this  defense,  and  we  think  it  cannot  be  relied  upon  in  the 
absence  of  such  a  plea. 

This  matter  out  of  the  way,  it  is  conceded  that  if  the 
accident  were  due  to  the  incompetency  of  Walter  Jenkins, 
and  that  his  incompetency  was  known  or  should  have  been 
known  to  defendant,  then  the  defendant  is  liable,  unless 
the  negligence  of  Hattie  Lott  proximately  contributed  to 
the  injury. 

So  that  under  the  assignment  of  error  it  becomes  nec- 
essary to  determine  whether  there  is  any  material  evidence 
tending  to  show  three  propositions  of  fact : 

(1)  That  Walter  Jenkins  was  incompetent  to  perform 
the  duties  assigned  to  him. 

(2)  That  his  incompetency  was  known  or  should  have 
been  known  to  defendant. 

(3)  That  the  accident  was  due  to  his  incompetency. 

If  there  were  any  material  evidence  tending  to  estab- 
lish each  of  the  three  propositions,  then  the  case  should 
have  been  submitted  to  the  jury. 

A  majority  of  the  Court  are  of  opinion  that  there  was 
sufficient  evidence  tending  to  show  (1)  that  Walter  Jen- 
kins was  incompetent  to  operate  the  elevator;  (2)  that  the 
incompetency  of  Walter  Jenkins  was  shown  to  defendant; 
(3)  that  the  negligence  of  Walter' Jenkins  was  the  proxi- 
mate cause  of  the  accident,  to  carry  the  car  to  the  jury. 
At  best,  the  question  of  contributory  negligence  on  the  part 
of  plaintiff's  intestate  was  a  question  for  the  jury. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  a  new  trial.  The  costs  of  the  appeal 
will  be  taxed  to  defendant  in  error. 
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Edith  Walton  v.  Gebmania  Insubance  Co. 

Affirmed  by  Supreme  Court,  1910. 

FiBE  INSUBANOB.    Policp  issucd  tn  another  name  than  that  of  true 
owner. 

A  declaration  setting  forth  that  an  Insurance  policy  upon  which 
suit  was  brought  was  Issued  In  the  name  of  E.  W.,  but  In- 
tended to  be  for  and  on  behalf  of  J.  M.,  who  was  the  real 
owner  of  the  property  and  so  understood  at  the  time,  Is  not 
subject  to  demurrer  which  urges  that  suit  can  be  brought 
upon  an  Insurance  policy  In  no  other  name  than  that  given 
In  the  contract 


From  Shelby  County. 


Appeal  in  error  from  Circuit  Court  of  Shelby  County, 
Part  I.    J.  P.  Young,  Judge. 

Bell,  Teery  &  Bell  for  Plaintiff  in  Error. 

E.  L.  Bartels  for  Defendant  in  Error. 

Special  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  to  recover  on  a  fire  insurance  policy. 
The  Circuit  Judge  sustained  a  demurrer  to  the  declaration, 
and  dismissed  the  suit.  The  plaintiff  in  the  declaration 
has  appealed  to  this  Court,  and  assigned  error. 

The  declaration  avers,  in  substance,  that  plaintiff  is 
commonly  known  and  called  by  the  name  of  Mrs.  J.  Mur- 
ray  as  well  as  Edith  Walton ;  that  the  policy  of  insurance 
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was  issued  to  her  in  the  name  of  Mrs.  J.  Murray.  She 
sues  in  this  case  as  Mrs.  Edith  Walton. 

The  only  real  question  raised  by  the  demurrer,  and  now 
before  this  Court  is  whether  the  plaintiif  suing  as  Edith 
Walton  on  an  insurance  policy  made  to  Mrs.  J.  Murray 
could  maintain  her  action  in  a  Court  of  law  before  having 
the  contract  reformed  in  a  Court  of  equity. 

The  plaintiif  insists  that  the  rule  is  that  where  an  in- 
strument, by  accident,  mistake  or  design,  is  made  payable 
to  a  person  by  a  wrong  name,  it  is  not  necessary  to  go  into 
a  Court  of  equity  to  have  the  instrument  reformed,  but 
the  obligee  may  sue  thereon  in  his  true  n^me,  averring  that 
the  instrument  was  made  to  him  in  and  by  the  name  there- 
in appearing.  To  sustain  this  proposition  plaintiff  cites 
one  hundred  or  more  cases,  some  of  which  we  have  not  had 
time  to  read.*  Among  the  cases  cited  by  plaintiff  is  Trus- 
tee V.  ReameaTf  2  Swan,  94. 

The  defendant  relies  upon  three  propositions : 

(1)  That  a  written  contract,  unambiguous  in  its  terms, 
plain  and  clear  in  its  meaning,  is  to  be  treated  as  the  final 
agreement  of  the  parties,  not  to  be  waived  or  altered  by  un- 
derstandings, agreements,  or  declarations  made  prior  to  or 
contemporaneous  with  the  consummation  of  such  contract. 
(Citing  Wigmore  on  Evidence,  Vol.  4,  section  240 ;  Wood- 
bury Savings  Bank  &  Building  Association  v.  The  Charter 
Oak  Fire  <&  Marine  Insurance  Co.,  29  Conn.,  374;  Finney 
V.  Inswrance  Co.,  8  Metcalf,  348.) 

There  can  be  no  doubt  as  to  the  soundness  of  this  propo- 
sition in  general. 

(2)  When  it  is  claimed  that  a  contract  as  written  does 
not  express  the  agreement  of  the  parties,  whether  as  the  re- 
sult of  mutual  mistakes,  or  the  result  of  fraud,  the  remedy 
of  the  party  claiming  is  in  a  Court  of  equity  to  invoke 
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the  doctrine  of  reformation.  (Citing  Schmidt  v.  Insur- 
ance Co.,  37  S.  W.,  1.013 ;  Helms  v.  Wright,  2  Hum.,  72 ; 
Cromwell  v.  Winchester,  2  Head,  339.) 

The  correctness  of  this  proposition  may  be  conceded. 

(3)  That  a  fire  insurance  contract  is  one  of  i>ersonal 
indemnity;  and  that  the  party  insured  is  as  material  to  the 
risk  as  the  location  or  subject  matter  thereof.  (Citing 
Quaaies  v.  Clayton,  87  Tenn.,  308;  Laundry  Co,  v.  In- 
surance Co,,  121  Tenn.^  313.) 

As  above  stated,  we  have  not  read  all  of  the  cases  cited 
by  plaintiff.  However,  we  think  we  have  read  a  sufficient 
number  of  them  to  have  some  understanding  of  the  prin- 
ciples upon  which  they  were  decided,  and  in  the  light  of 
that  understanding,  we  are  of  the  opinion  that  the  declara- 
tion in  this  case  is  not  obnoxious  to  any  of  the  principles 
announced  in  the  cases  cited  by  defendant  in  error. 

First :  That  to  sustain  the  averments  of  the  declaration 
it  will  become  necessary  to  vary  or  alter  the  insurance  pol- 
icy, which  is  the  final  agreement  of  the  parties.  The  dec- 
laration shows,  on  its  face,  that  no  such  course  will  be  nec- 
essary. It  is  not  averred  that  the  contract  was  made  with 
any  person  other  than  the  person  intended  nor  other  than 
the  person  who  sues.  It  is  true  the  declaration  avers  that 
in  the  contract  Edith  Walton  is  called  Mrs.  J.  Murray, 
but  it  is  averred,  and  by  the  demurrer  admitted,  that  Mrs. 
J.  Murray  and  Edith  Walton  are  one  and  the  same  per- 
son. So  that  it  is  averred  and  admitted  that  the  contract 
was  intended  to  be  made  with  Edith  Walton ;  that  it  was 
made  ^vith  Edith  Walton,  and  that  it  is  Edith  Walton  who 
seeks  to  enforce  the  contract.  Certainly  this  is  no  offer 
to  vary  by  parol  the  terms  of  a  written  contract. 

Second:  The  declaration  makes  no  claim  that  the  in- 
surance policy  does  not  express  the  agreement  of  the  par- 
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ties.  It  is  averred  in  the  declaration,  and  by  the  demurrer 
Admitted,  that  Edith  Walton  and  Mrs.  J.  Murray  are  one 
and  the  same  person.  So  that  it  is  averred  that  the  final 
agreement  of  the  parties  was  to  indemnify  Edith  Walton 
against  loss  by  fire.  Certainly  there  is  no  need  to  invoke 
the  aid  of  a  Court  of  equity  to  reform  a  contract  which  it 
is  averred  and  admitted  expresses  the  agreement  of  the 
parties. 

Third:  Assuming  that  a  fire  insurance  contract  is  one 
of  personal  indemnity,  and  that  the  party  insured  is  as 
material  to  the  risk  as  the  location  or  subject  matter  of  the 
insurance.  The  declaration  in  this  case  avers  no  change 
of  ownership;  alleges  no  substitution  of  one  individual 
for  another,  but  avers  that  the  person  claiming  under  the 
<?ontract  is  the  identical  person  whom  the  insurance  com- 
pany accepted;  whom  it  vniended  to  and  did  indemnify. 
IXlider  this  declaration  it  will  never  be  necessary  to  insist 
that  the  contract  was  or  is  other  than  one  of  person  indem- 
•  nity. 

We  are  of  the  opinion  that  the  declaration  in  this  case 
is  not  obnoxious  to  any  principle  of  law  and  violates  no  rule 
of  pleading ;  and  that  it  sufiiciently  states  a  good  cause  of 
action. 

The  assignment  of  error  is  sustained;  the  judgment  of 
the  Circuit  Court  is  reversed,  and  the  case  remanded  for 
further  proceedings.  The  defendant  in  error  will  pay  the 
<costs  of  the  appeal. 


288  COURT  OF  CIVIL  APPEALS. 


Peterson  v,  Goudge. 


XoAH  Peterson  v.  Nellie  Goudge. 
Affirmed  by  Supreme  Court,  1916. 

1.  Homestead.     Abandonment,     None    where    control    retained 

although  party  remove  from  Btate, 

A  widow  who  is  entitled  to  homestead  allotment  does  not  lose 
her  right  although  removing  from  the  State  if  she  retain  con- 
trol of  the  premises  by  tenant  or  otherwise. 

2.  Homestead  and  Dower.     Forfeiture  thereof  by  adultery  comr 

mitted  subsequently  to  death  of  husband, 

A  widow  entitled  to  homestead  and  dower  does  not  forfeit  her 
right  thereto  by  an  adulterous  life  begun  subsequently  to  the 
death  of  her  husband. 

3.  Judgment  of  County  Coubt.    Collateral  attack, 

A  party  cannot  by  bill  in  the  Chancery  Court  attack  a  decree 
of  the  County  Court  in  alloting  homestead  and  dower  upon 
the  ground  that  the  amount  allowed  was  ezcessiye. 


From  Unicoi  County. 

Appeal  from  the  Chancery  Court  of  Fnicoi  County- 
Hal  H.  BLaynes,  Chancellor. 

S.  E.  N".  Moore  for  Complainant. 

Harr  &  Burrow  for  Defendant. 

Jas.  B.  Cox,  Guardian  ad  litem. 

Special  Justice  John  W.  Green,  sitting  during  the 
disability  of  Justice  Hughes,  delivered  the  opinion  of  the 
Court. 
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This  is  a  suit  brought  in  the  Chancery  Court  of  Unicoi 
County,  by  the  heirs  of  James  Peterson,  against  his  widow 
and  others  for  the  twofold  purpose  of  selling  for  partition 
the  lands  of  which  he  died  seized  and  possessed,  and  to 
set  aside  the  allotment  of  homestead  and  dower  made  by 
the  County  Court  to  the  widow  on  the  ground  that  she  had 
removed  from  the  State  and  thereby  abandoned  and  for- 
feited her  marital  rights.  It  is  further  claimed  by  the 
complainants  that  tKe  widow  had  also  by  reason  of  her  im- 
moral conduct,  lost  her  rights,  and  finally,  that  in  any 
event,  the  allotment  as  made  by  the  commissioners  ap- 
pointed by  the  County  Court  was  excessive.  These  several 
questions  while  not  all  squarely  raised  by  the  pleadings  are 
partially  so  and  are  fully  raised  by  the  proof.  There  was 
a  demurrer  to  the  bill  which  the  Chancellor  properly  over- 
ruled and  the  case  progressed  to  answer,  testimony  and 
final  decree.  On  the  final  hearing,  all  the  contentions  made 
by  the  complainants,  except  the  right  to  sell  for  partition 
were  decided  adversely  to  them,  and  they  and  the  minor 
defendants  through  their  guardian  ad  litem  have  appealed 
and  assigned  errors,  opening  up  the  entire  case. 

The  facts  of  the  case  are  that  James  Peterson  died  intes- 
tate at  his  home  in  Unicoi  County,  on  October  9,  1911, 
leaving  no  children  or  descendants  of  children,  but  leaving 
a  widow,  Nellie  Peterson,  who  about  ten  months  thereafter 
married  her  co-defendant,  Robert  Goudge.  The  heirs  at 
law  of  the  decedent  were  his  brothers  and  sisters.  The 
widow  was  not  living  with  her  husband  at  the  time  of  his 
death,  but  was  in  Knoxville.  It  appears  that  he  was  a 
drinking  man,  and  that  his  wife  had  brought  one  or  more 
divorce  suits  again  him,  which,  however,  had  never  come 
to  trial  and  that  their  relations  were  most  unhappy.  On 
November  21,  1911,  commissioners  duly  appointed  for  that 
purpose  by  the  County  Court  of  Unicoi  County,  set  apart 
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by  proper  report  homestead,  dower  and  year's  support  to 
Mrs.  Peterson,  to  which  report  there  was  neither  exception 
nor  appeal.  On  July  4,  1912,  thereafter,  she  and  her  co- 
defendant,  Robert  Goudge,  were  married.  At  that  time 
he  was  depot  agent  at  Uinicoi,  of  the  C,  C.  &  O.  R.  R., 
and  had  occupied  this  position  for  three  years.  After  the 
marriage  they  lived  in  Knoxville  for  about  six  months, 
when  they  went  to  Johnson  City  and  remained  there  for 
about  a  year,  and  then  the  couple  moved  to  Ft.  Blackmore, 
Va.,  where  they  resided  at  the  time  this  suit  was  brought. 
The  defendant,  Nellie  Goudge,  stated  in  a  letter  written 
after  the  first  husband's  death  that  she  did  not  want  to 
live  in  Unicoi  County,  and  the  weight  of  the  proof  fairly 
establishes  the  fact  that  she  had  abandoned  her  home  in 
Tennessee  and  that  she  and  her  second  husband  had  taken 
up  their  residence  in  the  State  of  Virginia.  Both  she  and 
her  second  husband,  however,  still  retained  some  articles 
of  personal  property  in  Unicoi  County.  She  has  never 
sold  her  homestead  and  dower,  but  from  the  time  of  the 
allotment  has  continued  to  rent  the  same,  at  first  at  the 
rate  of  ten  dollars  per  month,  and  later  and  at  the  time 
of  the  bringing  and  pendency  of  the  suit  at  seven  dollars 
per  month. 

The  proof  establishes  the  fact  that  the  commissioners 
who  set  apart  the  homestead  and  dower  were  competent 
and  duly  qualified,  and  that  their  action  was  characterized 
by  sound  judgment  and  good  faitL  The  proof  falls  far 
short  of  establishing  the  fact  that  Mrs.  Peterson  was  an 
unfaithful  and  unchaste  wife  to  James  Peterson.  There 
were  divorce  proceedings  between  the  two,  it  is  true,  but 
she  and  not  he  was  the  actor  therein.  There  appears  to 
have  been  some  rumors  during  her  first  husband's  life  af- 
fecting her  good  name,  but  they  were  mere  rumors.  It  is 
also  true  that  she  gave  birth  to  a  child  four  months  after 
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her  marriage  to  her  second  husband  and  fourteen  months 
after  the  death  of  her  first  husband.  Doubtless  the  second 
husband  was  the  father  of  the  child. 

We  find  the  law  applicable  to  the  facts  of  the  case  as 
above  detailed  to  be  as  follows: 

Where  a  homeatead  in  this  State  is  leased  and  the  own- 
ers of  the  homestead  afterwards  remove  and  terminate  their 
residence  and  citizenship  in  this  State  and  acquire  a  resi- 
dence and  citizenship  in  another  State,  the  homestead  is 
not  thereby  forfeited.  Beeler  v.  Nance,  126  Tenn.,  589, 
592-598.  Conceding,  therefore,  to  complainant's  evidence 
everything  that  can  be  claimed  for  it  upon  the  question  of 
abandoning  the  Tennessee  home  and  removing  to  and  ac- 
quiring a  home  in  the  State  of  Virginia,  they  would  still 
be  precluded  by  this  decision  from  recovery.  See,  also, 
Briscoe  v.  Yaughih,  103  Tenn.,  308 ;  Coile  v.  Hudgins,  109 
Tenn.,  223;  Cowan  v.  Carson,  101  Tenn.,  626,  all  of 
which  are  discussed  and  reviewed  in  the  case  of  Beeler 
V.  Nance,  supra. 

It  is  next  claimed  that  even  if  the  widow  is  entitled  to 
homestead,  the  allowance  of  the  commissioners  is  too  lib- 
eral and  is  excessive  and  out  of  proportion  to  the  value 
of  the  estate.  We  find  the  facts  upon  this  point  against 
the  complainants,  as  we  have  already  indicated,  but  even 
if  they  were  otherwise,  the  judgment  of  the  County  Court 
could  not  be  reversed  or  drawn  in  question  in  this  proceed- 
ing. 

Finally,  it  is  contended  that  the  defendant,  Xellie 
Goudge,  forfeited  her  marital  rights  by  her  misconduct. 
There  is  no  proof  of  misconduct  prior  to  her  husband's 
death.  If  there  were,  under  the  authorities,  complainants 
would  clearly  be  entitled  to  relief,  but  we  know  of  no  law, 
and  counsel  have  not  cited  us  to  any,  which  justifies  us  in 
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holding  that  the  misconduct  of  a  widow  after  the  husband's 
death  and  after  homestead  and  dower  have  been  set  apart 
to  her  works  a  forfeiture  of  her  marital  rights.  It  is  true, 
the  proof  shows  that  she  had  a  child  by  Robert  Goudge  with- 
in four  months  after  their  marriage  and  that  they  were 
married  about  ten  months  after  the  death  of  her  first  hus- 
band, but  if  immorality  taking  place  a  few  months  after 
the  husband^s  decease  can.  be  held  to  forfeit  the  widow's 
rights,  it  would  be  just  as  logical  to  hold  that  immorality 
occurring  five,  ten,  or  more  years  afterward  would  have 
the  same  effect.  Upon  the  whole  case  we  therefore  hold 
that  complainants  are  not  entitled  to  any  relief  as  against 
the  widow,  the  defendant  Nellie  Goudge.  They  are  mani- 
festly entitled  to  relief  in  so  far  as  the  bill  seeks  a  sale 
for  partition,  but  such  sale  will  be  made  subject  to  the 
homestead  and  dower  rights  of  the  defendant,  Ifellie 
Gt)udge,  as  declared  and  adjudged  by  the  County  Court 
of  Unicoi  County.  The  Chancellor  so  held  and  his  decree 
is  in  all  respects  affirmed.  The  costs  incident  to  the  appeal 
are  adjudged  against  complainants  and  their  sureties,  and 
the  cause  will  be  remanded  to  the  Chancery  Court  for  fur- 
ther proceedings. 
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I.  C.  E.  R.  Co.  V.  YouBEE  Toombs. 
Affirmed  by  Supreme  Court,  1915. 

1.  Masteb  and  Skbvant.     Railway  as  employer,     lAahility  for 

wanton  use  of  engine  whistle, 

A  railway  company  whose  servants  while  in  charge  of  an  en- 
gine standing  near  a  highway  uselessly  and  wantonly  blow 
the  whistle  for  the  purpose  of  frightening  the  team  of  a 
passerby  and  cause  the  team  to  take  fright,  run  away  and 
injure  the  driver,  is  liable  in  damages. 

2.  Same.    Scope  of  employment  and  apparent  scope.    Special  re' 

quests, 

A  master  is  liable  for  all  acts  done  by  his  servant  within  the 
apparent  scope  of  his  emplo3rment;  and  a  special  request 
to  the  effect  that  the  master  would  not  be  liable  unless  the 
act  would  be  within  the  scope  of  the  servant's  employment 
is  too  narrow  in  that  it  omits  the  apparent  scope  of  employ- 
ment phase. 

3.  Special  Requests.    Advancing  theory, 

A  Court  cannot  be  put  in  error  for  failing  to  give  in  charge 
a  special  request  setting  forth  a  particular  theory  unless 
there  be  facts  in  evidence  tending  to  support  such  theory. 

4.  iKSTBUcnoNs.    Contributory  negligence. 

No  Court  should  instruct  the  Jury  that  certain  facts  constitute 
contributory  negligence  unless  the  facts  be  clearly  shown 
and  the  conclusion  inevitable. 


From  Gibson  County. 


Appeal  in  error  from  the    Circuit    Court    of    Gibson 
County.     Thos.  E.  Haewood,  Judge. 
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J.  P.  Rhodes  for  Plaintiff  in  Error. 

Lannom  &  Standfield  and  Coopbb  &  Clabk  for  De- 
fendant in  Error. 

Special  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

YouEEE  Toombs  brought  this  suit  to  recover  for  a  per- 
sonal injury.  There  was  a  verdict  for  $1,200.00.  The 
railroad  company  has  appealed. 

The  declaration  was  in  three  counts.  The  counts  differ 
each  from  the  other,  in  no  material  matter.  The  substance 
of  the  change  in  the  declaration  is  that  while  the  plaintiff 
was  driving  across  the  railroad  at  a  public  road  crossing, 
an  agent  of  defendant,  who  then  had  charge  of  an  engine 
standing  on  a  side  track  and  near  to  the  crossing,  for  the 
purpose  of  frightening  plaintiff's  horse,  wantonly  and  un- 
necessarily sounded  the  whistle  of  the  engine,  thereby  caus- 
ing plaintiff's  horse  to  run  away,  whereby  he  was  thrown 
from  his  wagon  and  injured. 

The  defendant  pleaded  not  guilty,  and  that  plaintiff's 
negligence  proximately  contributed  to  the  accident. 

There  are  many  assignments  of  error. 

The  trial  Judge  instructed  the  jury  that  if  the  agent 
of  defendant  in  charge  of  the  engine,  seeing  the  position 
of  plaintiff,  wantonly  and  unnecessarily  sounded  the  whis- 
tle, and  in  this  way  caused  the  accident,  defendant  would 
be  liable.  And,  when  so  requested  by  defendant,  declined 
to  instruct  the  jury  that  before  the  defendant  could  be  held 
liable  they  would  have  to  find  that  the  agent  of  defendant, 
in  sounding  the  whistle,  was  acting  within  the  scope  of  his 
employment.  The  action  of  the  trial  Judge  in  these  par- 
ticulars forms  the  basis  of  the  third,  fourth  and  fifth  as- 
signment of  error. 
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The  general  rule  of  law  is  that  the  master  is  not  liable 
for  the  tortious  or  negligent  acts  of  the  servant  not  com- 
mitted within  the  scope  of  his  employment.  Puryear  v. 
Thompson,  6  Hum.,  39^ ;  Diehl  &  Lord  v.  Ottomnlle;  14 
Lea,  191;  26  Cyc,  p.  1628;  Smith  v.  Packet  Co.,  3  Shan- 
non, 265.     There  are  exceptions  to  this  general  rule,  as: 

(1)  When  the  master  directs,  approves  or  ratifies  the 
tort  of  the  servant.  Bryam  v.  McOuvre,  3  Head,  530; 
Elmore  v:  Brooks,  6  Heis.,  45. 

(2)  Where  there  is  some  contractual  relation  between 
the  master  and  the  party  injured,  as  in  the  case  of  a  pas- 
senger on  a  train  or  street  car.  Transportation  Co.  v. 
Smith,  16  Lea,  601 ;  KnoxviUe  Traction  Co.  v.  Lwne,  19 
Pick.,  376 ;  Railroad  v.  Ray,  17  Pick.,  1. 

We  have  cases  holding  that  the  master  is  liable  where 
the  wrongful  act  of  the  servant  is  done  within  the  apparent 
scope  of  his  employment,  although  the  act  may  be  in  ex- 
cess of  authority  and  contrary  to  instructions.  Eichengreen 
v.  Railroad,  12  Pick.,  229;  Payne  v.  Railroad,  13  Lea, 
513 ;  Luttrell  v.  Hazen,  3  Sneed,  25. 

Upon  the  authority  of  the  cases  just  cited  it  is  clear  that 
the  special  instructions  requested  as  set  out  in  assignments 
of  error  Nos.  3  and  5  were  properly  refused  because  they 
did  not  go  far  enough.  These  requests  asked  the  trial  Judge 
to  instruct  the  jury  that  the  defendant  would  not  be  liable 
unless  the  act  of  sounding  the  whistle  was  within  the  scope 
of  its  servant's  employment.  To  this  should  have  been 
added,  or  within  the  apparent  scope  of  his  employment. 
If  the  agent  were  employed  to  run  the  engine,  his  author- 
ity to  sound  the  whistle,  within  the  scope  of  his  employ- 
ment strictly  limited,  may  have  been  to  sound  the  whistle 
only  when  it  was  necessary  to  give  some  warning  or  signal, 
and  to  do  so  then  only  in  a  proper  manner.  But  being 
authorized  to  sound  the  whistle  at  all,  if  he  deem  it  nece«- 
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sary  to  sound  the  whistle  and  does  so,  but  in  an  improper 
manner,  he  would  be  acting  within  the  apparent  scope  of 
his  employment,  and  the  master  would  be  liable  for  any 
injury  resulting  from  the  negligent  manner  of  sounding 
the  whistle. 

However,  in  this  case  the  plaintiff's  right  of  recovery 
is  not  based  on  the  ground  that  the  wrongful  act  which 
caused  the  accident  was  done  by  the  servant  of  defendant 
while  acting  within  the  scope  or  apparent  scope  of  his  em- 
ployment. The  declaration  charges  and  the  proof  shows 
that  the  act  of  sounding  the  whistle,  which  caused  the  acci- 
dent, was  not  done  within  the  actual  nor  apparent  scope 
of  the  agent's  employment;  that  it  was  not  done  in  con- 
nection with  any  business  of  the  railroad  company;  but 
that  it  was  done  willfully,  and  for  a  purpose  of  the  servant 
wholly  disconnected  with  any  unrelated  to  his  master's 
business. 

This  case  presents  squarely  the  single  question,  whether 
a  railroad  company  is  liable  if  its  servant,  whom  it  has 
put  in  charge  of  an  engine,  wantonly  uses  the  engine  to 
serve  a  purpose  entirely  his  own,  and  wholly  aside  from 
and  unrelated  to  any  duty  which  he  owes  to  his  master. 
It  is  indisputably  proven,  and  is  conceded  by  both  plain- 
tiff and  defendant,  that  it  was  neither  actually  nor  appar- 
ently necessary  nor  proper  to  sound  the  whistle  when  plain- 
tiff was  crossing  the  track. 

The  trial  Judge  instructed  the  jury  that  the  only  ques- 
tion for  them  to  determine  was  whether  the  person  in 
charge  of  the  engine  unnecessarily  sounded  the  whistle, 
thereby  causing  the  accident.  This  instruction  is  in  accord 
with  the  principles  announced  in  Railroad  v.  Stames,  9 
Heis.,  54.  That  case  concedes  the  general  rule  that  a 
master  is  not  liable  for  the  torts  of  his  servant  not  com- 
mitted  wnthin  the  scope  nor  apparent  scope  of  his  employ- 
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ment  But  proceeds  upon  the  theory  that  this  doctrine 
must  be  greatly  modified  in  its  application  to  railroad  com- 
panies on  account  of  the  absolute  necessity  for  the  appli- 
cation of  more  stringent  rules  for  the  protection  of  life 
and  property  against  the  perils  of  the  steam  engine  and 
its  capacity  for  mischief.  And  the  real  underlying  prin- 
ciple upon  which  the  railroad  company  was  held  liable 
in  the  Stames  case  is  that  the  engines  of  the  railroad  are 
instrumentalities  capable  of  causing,  and  very  ilable  to 
cause,  many  and  great  injuries  and  much  mischief,  unless 
great  caution  and  care  is  observed  in  their  use,  and  that 
by  putting  such  an  instrumentality  in  the  hands  of  a  serv- 
ant, the  company  consents  to  be  bound  by  the  servant's 
acts,  and  should  be  bound  by  any  use  of  the  dangerous  in- 
strumentality by  the  servant,  whether  in  furtherance  of 
the  master's  business  or  to  serve  the  servant's  own  purpose. 

We  have  been  unable  to  find  any  reported  case  in  this 
State  applying  and  following  the  rule  announced  in  the 
Starnes  case.  In  the  Brief  for  plaintiff  counsel  citc^  as 
sustaining  the  rule  announced  in  the  Stames  case  Dalton 
V.  Kopp,  2  Higgins,  619 ;  Mitchell  v.  Railroad,  110  Tenn., 
329;  Traction  Co.  v.  Mullim,  111  Tenn.,  329;  Stone  Co, 
V.  Pugh,  115  Tenn.,  698,  and  Memphis  Street  Railway 
Co.  v.  Stratton,  131  Tenn.,  620.  But  in  each  of  these 
cases  liability  was  enforced  on  the  ground  that  the  wrong- 
ful act  complained  of  was  committed  within  the  scopfe  or 
apparent  scope  of  the  servant's  employment. 

In  Railroad  v.  Oarrett,  8  Lea,  438,  499,  the  opinion 
expresses  a  doubt  of  the  correctness  of  the  opinion  in  the 
Stames  case,  and  this  same  doubt  is  again  expressed  in  the 
latter  case  of  Beopple  v.  Railrotid,  20  Pick.,  431. 

In  the  case  of  Stone  Co.  v.  Pugh,  115  Tenn.,  688-698, 
the  Stames  case  is  cited,  without  any  expression  of  ap- 
proval or  disapproval;  and  in  the  Pugh  case  it  was  held 
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that  the  owner  of  a  wagon  in  charge  of  a  skillful  driver  is 
not  liable  for  the  death  of  a  child  fatally  injured  in  attempt^ 
ting  to  alight  from  the  wagon  after  having  climbed  thereon 
at  the  invitation  of  the  driver,  who  was  neither  expressly 
nor  by  implication  authorized  to  invite  children  to  get  upon 
the  wagon,  and  whose  act  in  so  doing  was  in  no  sense  with- 
in the  scope  of  his  employment,  nor  in  furtherance  of  his 
employer's  business.  However,  it  seems  that  this  holding 
was,  in  some  measure,  based  upon  the  fact  that  the  wagon 
was  not  an  appliance  so  dangerous  and  attractive  to  chil- 
.  dren  as  to  require  the  owner  to  exercise  greater  care  with 
reference  to  the  use  thereof  than  putting  it  in  charge  of  a 
skillful,  careful  and  prudent  driver. 

In  Burke  v.  ElliSj  105  Tenn.,  702,  a  receiver  of  a  rail- 
road was  held  liable  for  the  act  of  the  servants  in  permit- 
ting a  child  of  tender  years  to  climb  on  and  ride  upon  a 
car  loaded  with  loose  earth,  from  which  it  fell  and  was  in- 
jured. While  in  that  case  there  is  no  discusssion  of  the 
question  now  under  consideration*,  yet  it  is  apparent  and 
must  have  been  in  that  case  that  it  was  not  within  the  scope 
of  the  servant's  employment  to  invite  and  permit  children 
of  tender  years  to  ride  upon  the  loaded  freight  cars.  And 
it  is  apparent  that  the  receiver  was  held  liable  because  of 
a  wrongful,  though  unauthorized  use,  by  the  servant,  of  a 
dangerous  instrumentality. 

We  know  of  no  other  of  our  own  cases  which  throw  any 
light  on  this  question.  In  I  Eedfield  on  Railways,  511,  it 
is  said  that  the  general  principle  that  the  master  is  not 
liable  for  the  willful  act  of  his  servant  has  no  application 
to  railways,  and  the  same  author,  speaking  further  with 
reference  to  the  use  of  an  engine  by  the  person  in  charge 
thereof,  says: 

"Tie  is  acting  with  the  instrument  which  the  company 
has  placed  in  his  hands  to  be  used  on  their  behalf,  upon 
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the  line  of  their  road ;  he  is  acting  instead  of  the  corpora- 
tion, and  his  acts  will  bind  it  whether  done  heedlessly  or 
purposely"  (paragraph  618). 

^*A  master  who  entrusts  the  custody  and  control  of  a 
dangerous  appliance  or  agency  to  the  management  of  a 
servant  will  not  be  permitted  to  avoid  responsibility  for  in- 
juries inflicted  thereby  on  the  plea  that  the  servant,  in  the 
particular  act  complained  of,  was  acting  outside  of  the 
scope  of  his  employment."  Barmore  v.  V.,  8.  &  P.  jBy. 
Co.,  70  L.  R.  A.,  627. 

We  are  of  opinion  that  the  principle  announced  in  Rail- 
road v.  Statues,  supra,  was  correct  as  applied  to  the  facts 
of  that  case ;  and  that  that  principle  was  by  the  trial  Judge 
correctly  applied  to  the  facts  of  this  case. 

The  first  assignment  of  error  is  to  the  effect  that  there 
is  no  material  evidence  to  support  the  verdict  of  the  jury. 

An  assignment  of  this  character,  of  course,  presents 
both  questions  of  law^  and  fact.  In  disposing  of  the  third, 
fourth,  and  fifth  assignments  of  error  we  have  already 
passed  upon  the  question  of  law  raised  by  this  assignment. 
So  that  it  only  remains  to  be  determined  whether  there  is 
any  evidence  tending  to  show:  (1)  That  the  whistle  was 
unnecessarily  sounded;  (2)  whether  it  was  sounded  by  a 
person  in  charge  of  the  engine;  and  (3)  whether  the  un- 
necessary sounding  of  the  whistle  caused  the  accident. 

It  is  conceded  that  the  sounding  of  the  whistle,  if  it 
were  sounded,  was  imnecessary.  But  it  is  insisted  by  de- 
fendant that  there  is  no  proof  tending  to  show  that  the 
whistle  was  sounded,  or  that  it  was  sounded  by  a  person 
in  charge  of  the  engine.  Two  witnesses  for  the  plaintiff 
testified  that  the  whistle  was  sounded.  It  is  true  that 
several  witnesses  for  defendant  testified  positively  that  the 
whistle  was  not  sounded,  but  this  assignment  raises  no 
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question  of  preponderance  of  the  evidence,  nor  of  the  credi- 
bility of  the  witnesses.  The  verdict  of  the  jury  determined 
both  of  those  propositions  in  favor  of  the  plaintiff.  It  is 
also  insisted  by  defendant  that  the  proof  fails  to  show  that 
the  whistle  was  sounded  by  any  person  in  charge  of  the 
engine.  It  is  true  the  persons  who  were  in  charge  of  the 
engine  all  deny  that  they  sounded  the  whistle;  but  the 
proof  shows,  by  defendant's  own  witnesses,  that  there  was 
no  person  on,  or  near,  or  about  the  engine  except  the  per- 
sons in  charge  thereof.  And  it  is  also  sho^vn  that,  at  the 
time  the  whistle  was  sounded,  the  fireman  was  on  the  en- 
gine. There  is  some  controversy  about  the  exact  position 
of  the  fireman  at  the  time  it  is  said  the  whistle  was 
sounded,  but  upon  all  of  the  proof,  if  it  be  found  that  the 
whistle  was  sounded,  it  is  not  only  fairly  inferable  that  it 
was  sounded  by  the  fireman,  but  the  proof  affirmatively 
shows  that  no  other  person  was  in  a  position  to  have 
sounded  the  whistle. 

With  respect  to  the  third  proposition  it  is  sufficient  to 
say  that  the  plaintiff  states  that  the  sounding  of  the  whistle 
was  the  cause  of  the  accident.  There  was  proof  showing, 
or  tending  to  show,  the  existence  of  each  of  these  proposi- 
tions of  fact,  and  with  respect  to  them  and  each  of  them, 
the  jury  has  determined  every  conflict  and  controversy  in 
favor  of  the  plaintiff. 

The  second  assignment  of  error  complains  of  the  action 
of  the  trial  Judge  in  permitting  the  plaintiff  to  show  the 
general  surroundings  at  the  time  of  this  accident.  Under 
this  assignment  it  is  insisted  that  it  was  error  to  permit 
the  plaintiff  to  show  at  what  distance  the  engine  was  from 
the  crossing;  that  it  was  error  to  permit  the  plaintiff  to 
show  that  when  his  team  ran  away  one  wheel  dropped  into 
an  opening  on  the  edge  of  the  track,  causing  him  to  fall 
out. 
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We  are  unable  to  understand  the  contention  of  defend- 
ant with  respect  to  this  matter.  It  was  important  and 
necessary  that  the  plaintiff  show  his  proximity  to  the  en- 
gine. It  was  important  and  necessary  that  he  show  that 
he  was  injured,  and  the  manner  of  his  injury.  The  trial 
Judge  clearly  instructed  the  jury  that  the  plaintiff  could 
not  recover  because  of  the  proximity  of  the  engine  to  the 
crossing,  nor  because  there  was  a  culvert- into  which  his 
wagon  dropped.  And,  as  above  stated,  we  cannot  see  that 
there  was  any  error  in  permitting  the  plaintiff  to  prove 
the  conditions  that  existed  at  the  time  of  the  accident,  nor 
can  we  see  how  the  defendant  was  or  could  have  been 
prejudiced  thereby. 

The  sixth  assignment  of  error  is  based  on  the  refusal 
of  the  trial  Judge  of  the  sixth  special  request  offered  by 
the  defendant.    This  special  request  was  as  follows : 

"If  the  proof  in  this  case  should  show  that  one  of  the 
plaintiff's  horses  was  a  horse  in  the  habit  of  running  away, 
and  was  unsafe,  and  this  fact  was  known  to  the  plaintiff, 
or  might  have  been  known  to  him  by  the  exercise  of  ordi- 
nary care  and  prudence,  and  if  the  proof  should  further 
show  that  the  plaintiff  drove  upon  the  track  of  the  de- 
fendant in  front  of  the  two  standing  engines,  and  this 
horse  that  was  known  to  be  unsafe  and  easily  frightened  at 
an  engine  or  otherwise,  and  that  this  fact  was  known  to  the 
plaintiff  or  might  have  been  know  to  him  by  the  exercise 
of  ordinary  care  or  prudence ;  then  I  oharge  you  that  the 
plaintiff  was  guilty  of  such  gross  contributory  negligence 
as  will  bar  his  right  to  recover  in  this  case." 

This  request  was  properly  refused  because  it  was  not 
based  on  any  facts  appearing  in  the  record.  There  is  no 
proof  that  the  horse  was  in  the  habit  of  running  away. 
The  only  proof  on  this  question  is  that  at  one  time  the 
horse  was  made  to  run  away  by  a  mule,  in  company  with 
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which  it  was  hitched ;  and  that  on  another  occasion  it  got 
loose  in  some  way,  after  being  hitched  to  a  post,  but  did 
not  run  away.  There  is  no  proof  that  the  horse  was  unsafe. 
The  seventh  assignment  of  error  complains  of  the  action 
of  the  trial  Judge  in  refusing  the  ninth  special  request 
offered  by  the  defendant,  which  was  as  follows : 

"If  the  proof  in  this  case  should  show  that  when  the 
plaintiff  attempted  to  cross  the  track  of  the  defendant,  and 
while  he  was  crossing  the  track  he  struck  one  of  his  horses 
with  a  whip  or  stick  while  they  were  already  frightened, 
and  these  horses  ran  away  and  threw  the  plaintiff  out  and 
injured  him,  in  the  way  and  manner  testified  to;  then  I 
charge  you  that  the  plaintiff  would  be  guilty  of  contribu- 
tory negligence,  and  it  would  be  your  duty  and  you  must 
reduce  his  damages,  if  you  find  that  he  is  entitled  to  re- 
cover anything  at  all  in  this  case." 

This  special  request  was  not  correct,  in  that  it  asked 
the  Court  to  take  away  from  the  jury  an  important  ques- 
tion of  fact;  namely,  whether  the  plaintiff's  contributory 
negligence  was  the  proximate  cause,  or  one  of  the  proxi- 
mate causes  of  the  injury.  Ilowever,  the  general  charge 
was  full  and  fair  with  respect  to  the  question  of  contribu- 
tory negligence,  and  it  was  not  error  to  refuse  this  special 
request. 

The  tenth  assignment  of  error  complains  of  the  amount 
of  the  verdict. 

The  plaintiff  was  a  young  man  about  twenty-three  years 
of  age,  a  farmer  and  dependent  upon  his  manual  labor 
for  maintenance  and  support.  When  he  was  thrown  from 
the  wagon  his  arm  was  badly  broken,  so  that  the  broken 
ends  of  the  bones  protruded  through  the  flesh.  A  piece  of 
bone  two  inches  long,  a  half  inch  wide,  and  a  half  inch 
thick  had  to  be  taken  out  of  his  arm.  When  he  attempts 
to  raise  his  arm  he  cannot  do  so  with. the  palm  of  the  hand 
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down.  At  the  time  of  the  trial  he  was  still  suffering  with 
pain  in  the  arm.  lie  paid  $100.00  for  surgical  attention, 
and  $28.00  hospital  fees.  In  addition  to  that  he  had  to 
pay  for  medicines  and  railroad  fare  to  and  from  Mem- 
phis, where  he  was  taken  for  treatment.  He  was  totally 
incapacitated  for  labor  for  a  period  of  sixty  days.  It  is 
shown  that  his  earning  capacity  was  at  least  $1.50  per  day. 
His  sufferings  must  have  been  acute  and  intense,  and  we 
do  not  think  a  verdict  of  $1,200.00  as  excessive. 

The  judgment  of  the  Circuit  Court  is  affirmed  with 
costs. 


Memphis  Street  Eailway  v.  Lucy  B.  Felts. 

(Two  Cases.) 

Affirmed  by  Supreme  Court,  1916. 

1.  INSTBUCTIONS  TO  JuBT.    Definition  of  negligence,  repetition, 

• 

Where  the  Court  has  properly  defined  negligence  with  direc- 
tion that  this  definition  be  borne  in  mind,  it  is  unnecessary 
for  him  to  repeat  this  definition  in  connection  with  other  in- 
structions upon  the  subject  of  negligence. 

2.  Sams.    Negligence.    Question  of  law.    One  conclunion. 

When  from  a  given  state  of  facts  all  reasonable  men  would 
conclude  that  a  party  was  guilty  of  negligence,  the  Court 
may  tell  the  Jury  that  the  given  facts  constitute  actionable 
negligence. 

3.  Same.     OarrierB  of  pasBcngers.     Assumption  hy  servants  of 

another's  freedom  from  negligence, 

A  carrier  being  under  obligation  to  exercise  the  highest  degree 
of  care  for  the  safety  of  passengers,  may  not  assume  that 
others  whose  operations  bring  them  within  the  range  of  con- 
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tact  with  the  instrumentalities  of  the  carrier  will  themselves 
he  free  from  negligence.  The  conductor  of  a  street  car  may 
not  at  an  intersection  with  a  steam  railway  assume  that  the 
operators  of  trains  thereon  will  always  he  free  from  negli- 
gence and  comply  with  the  law.  The  rule  Justifying  a  party 
in  assuming  that  another  will  exercise  care  and  comply  with 
the  law.  does  not  apply  to  the  relation  of  carrier  and  pas- 
senger. 

4.  Same.    Special  requests.    Must  be  on  facts. 

There  must  always  he  some  facts  tending  to  support  a  special 
request;   else  the  Court  may  properly  decline  to  submit  it. 


Feom  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Part  4.    H.  W.  McLAuoHLiisr,  Judge. 

Roane  Wamng  for  Plaintiff  in  Error. 

J.  W.  Canada  for  Defendant  in  Error. 

Special  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

These  two  cases  were  tried  together  in  the  Court  below, 
and  are  heard  together  in  this  Court. 

In  the  first  case  Mrs.  Lucy  B.  Felts  sues  the  Memphis 
Street  Railway  Company  and  the  Illinois  Central  Rail- 
road Company  to  recover  for  a  personal  injury  sustained 
by  her.  The  second  case  is  a  suit  by  the  husband  of  Mrs. 
Felts  against  the  same  defendants  to  recover  for  expenses 
and  loss  of  services  of  his  wife  on  account  of  the  injuries 
sustained  by  her.  The  cases  were  tried  before  a  jury. 
There  was  a  verdict  in  favor  of  defendant,  Illinois  Cen- 
tral Railroad  Company,  but  against  the  Memphis  Street 
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Kailway  Company,  Mrs.  Felts'  damages  being  assessed  at 
$7,500.00,  and  Mr.  Felts'  damages  at  $500,  and  judgment 
was  entered  accordingly. 

The  Memphis  Street  Eailway  Company  has  appealed 
and  assigns  errors.  There  has  been  no  appeal  from  the 
judgment  dismissing  the  suit  as  to  the  Illinois  Central 
Bailroad  Company,  and  these  suits  are  ended  so  far  as 
that  defendant  is  concerned. 

Mrs.  Felts  was  injured  wh^i  a  street  car,  in  which  she 
was  a  passenger,  while  crossing  the  tracks  of  the  Illinois 
Ctentral  Railroad  Company,  was  struck  by  a  freight  train. 

The  declaration  in  each  case  simply  charges  each  of  the 
defendants  with  negligence  at  common  law.  And  as  no 
point  was  made  in  the  Court  below,  and  as  none  is  made 
here,  with  respect  to  the  sufficiency  of  the  averments  of 
the  declaration,  it  is  imnecessary  to  make  further  refer- 
ence to  the  pleadings. 

The  accident  occurred  in  Binghamton,  a  suburb  of  the 
city  of  Memphis,  at  a  point  where  the  tracks  of  the  street 
railway  cross  a  double  line  track  of  the  Illinois  Central 
Railroad  Company  at  grade.  It  is  not  so  shown  in  the 
proof,  but  we  assume  that  this  crossing  is  practically  at 
right  angles.  At  this  point  the  tracks  of  the  street  railway 
run  east  and  west,  and  the  railroad  tracks  north  and  south, 
the  two  railroad  tracks  being  about  nine  feet  apart.  The 
west  track  was  used  by  southbound  trains,  and  the  east 
track  by  northbound  trains. 

At  6:35  o'clock  in  the  afternoon  of  September  17,  1914, 
a  motor  car  of  the  street  railway,  with  trailer  attached,  ap- 
proached this  crossing  from  the  west.  Both  the  motor  car 
and  trailer  were  crowded,  there  being  approximately 
ninety  passengers  on  the  two  cars.  A  freight  train  going 
south  was  passing,  or  about  to  pass,  on  the  west  track  of 
the  railroad.     The  street  cars  were  stopped  approximately 

20 
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fifteen  feet  west  from  the  crossing  to  permit  this  train  of 
fifty-two  cars  to  pass.  It  is  shown  that  for  about  eight 
years  it  had  been  the  custom  of  the  railroad  not  to  stop 
its  trains  at  this  crossing;  that  this  was  known  to  the  street 
railway  company  and  its  employees,  and  to  the  conductor 
and  motorman  in  charge  of  the  street  cars  at  the  time  of 
the  accident.  The  street  car  conductor  knew  that  the  two 
tracks  of  the  railroad  were  used  by  high  speed  trains.  And 
he  states  that  it  was  his  duty,  and  a  rule  of  his  employ- 
ment, that  he  should  get  off  of  the  street  car  and  see  that 
the  crossing  was  safe  before  signalling  the  motorman  to 
cross.  The  railroad  tracks  are  straight,  and  nearly  on  a 
level  for  almost  a  mile  south  from  the  crossing. 

Before  all  of  the  southbound  train  had  passed  the  cross- 
ing some  of  the  passengers  in  the  rear  street  car  could  see, 
over  the  top  of  the  cars  in  the  southbound  train,  the  smoke 
stack  and  part  of  an  engine  coming  north  on  the  east  track. 
Mr.  J.  E.  Prewitt  was  a  passenger  in  the  rear  car,  and 
gives  the  following  account  of  the  accident : 

"Well,  I  was  sitting  in  the  front  end  of  the  trailer  read- 
ing a  newspaper  when  aomebody  jumped  up  and  hollered, 
'Look  at  that  mutt  starting  across  ahead  of  that  train !'  I 
immediately  jumped  up  and  looked  over  the  top  of  the  cars 
going  south  and  saw  the  train  coming  up.  Everybody  was 
running  to  the  side  door  trying  to  get  out.  I  saw  I  couldn't 
get  out.  I  stayed  where  I  was,  stayed  and  watched  the 
engine  come  on  up  and  hit  the  trailer." 

This  witness  at  another  place  states  that  he  was  reading 
his  newspaper  by  daylight. 

Mrs.  F.  W.  Faxon,  a  passenger  on  the  motor  car,  gives 
the  following  account  of  the  accident : 

"A.  Well,  when  we  got  to  the  railroad  crossing  there 
was  a  long  freight  train  going  by,  going  south,  and  it  was 
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going  very  rapidly,  and  my  first  impression  was  that  we 
were  going  unusually  close  to  that  southbound  train,  and 
that  rendered  me  rather  nervous  and  alert,  but  no  one  else 
seemed  to  be  affected  in  that  way,  and  finally  when  we 
stopped,  why,  they  were  talking  in  front  of  the  car.  I 
could  not  hear  what  they  said  except  they  seemed  to  be 
counting  the  coaches  as  they  went  by,  and  I  looked  out 
the  window  and  I  saw  coming  a  long  ways  off  another  train, 
and  it  seemed  to  be  coming  rapidly  also,  and  naturally  I 
was  very  apprehensive,  afraid  that  there  would  be  some 
trouble,  and  I  watched  that  car  for  a  while,  but  when  it 
blew  the  whistle  which  it  did  long  and  loud  and  rang  the 
bell,  I  thought  that  we  had  had  every  warning,  that,  of 
course,  the  conductor  had  seen  the  train  coming,  and  so 
I  was  rather  relieved  naturally,  but  just  as  this  southbound 
train  passed,  just  as  it  cleared,  the  motorman  started  our 
car  and  I  realized  that  there  would  be  a  collision,  and  I 
jumped  up  then  and  went  to  my  brother  and  told  him  that 
we  would  all  be  killed  as  there  was  another  car  on  us.  The 
motorman  about  that  time  saw  it,  must  have  seen  it  also, 
because  we  were  about  across  the  track  of  the  northbound 
train  at  that  time  and  he  switched  off  his  power,  and  when 
the  p^ple  realized  that  he  did  that  they  began  telling  him 
to  go  forward,  that  he  could  make  it,  to  go  on,  and  he  put 
on  his  power  then  and  we  cleared  the  track,  that  is,  the 
motor  cleared  the  track,  but  that  threw  the  trailer  in  front 
of  this  oncoming  train  and  that  caused  the  accident." 

Several  of  the  passengers  heard  the  whistle  of  the  north- 
bound train  sounded  several  times.  The  whistle  was 
sounded  four  times  at  a  point  about  a  quarter  of  a  mile 
south  of  the  crossing,  and  again  four  times  at  about  200 
or  300  feet  south  of  the  crossing.  The  bell  had  been  ring- 
ing constantly  for  nearly  a  mile,  and  the  headlight  was 
burning. 
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We  now  state  the  conduct  of  the  street  car  conductor 
as  testified  to  by  him.  When  the  street  cars  stopped  at 
the  crossing  he  got  off  and  stood  at  the  front  end  of  the 
motor  car.  He  did  not  hear  the  whistle  nor  bell  of  the 
northbound  train.  When  the  southbound  train  passed  he 
walked  across  the  west  track  looking  towards  the  north. 
He  then  turned  his  head  to  the  south  and  walked  on  to 
the  east  track,  and,  without  stopping,  threw  up  his  hand 
as  a  signal  for  the  motorman  to  proceed.  Just  here  it  is 
proper  to  state  that  some  of  the  witnesses  say  he  did  not 
look  towards  the  south  at  all.  We  do  not  believe  he  did, 
for  we  do  not  see,  if  he  had  looked  toward  the  south,  how 
he  could  have  failed  to  see  the  approaching  train,  which 
was  then  not  more  than  200  feet  south  of  the  crossing ;  and 
it  is  inconceivable  that  he  would  have  signaled  the  motor- 
man  to  proceed  if  he  had  seen  the  approaching  train.  He 
says  he  was  looking  and  listening,  but  neither  saw  nor 
heard  the  train.  After  signaling  the  motorman  he  walked 
on  to  a  point  about  two  car  lengths  east  of  the  crossing. 
When  he  reached  this  point  he  heard  his  passengers  scream- 
ing, turned  around,  and  for  the  first  time  learned  that  a 
train  was  approaching.  The  engine  was  then  nearly  on 
the  rear  car,  which  was  about  half  way  across  the  east 
track. 

There  is  some  effort  to  account  for  the  failure  of  the 
street  car  conductor  to  see  the  train  by  showing  that  there 
was  a  great  deal  of  dufit  and  smoke  following  the  south- 
bound train.  Several  witnesses  for  the  Street  Railway 
Company  say  there  was  a  great  deal  of  dust  and  smoke 
following  the  southbound  train,  the  rear  of  which  had 
reached  Broad  Street  at  the  time  the  motorman  started  his 
cars  across.  Broad  Street  is  seventy-nine  feet  south  of  the 
crossing  where  the  accident  occurred.  The  street  car  con- 
ductor, in  speaking  of  the  smoke  and  dust,  says:  "/i  may 
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have  kept  me  from  seeing  further  aotUh  than  Broad  Street 
I  don't  know  how  far  I  looked  that  way,"  In  other  words, 
this  man,  whose  duty  it  was  to  exercise  the  highest  degree 
of  care  in  the  protection  of  the  passengers  in  his  crowded 
cars,  cannot  say  that  he  looked  more  than  eighty  feet  to 
the  south  before  he  signaled  the  motorman  to  proceed. 

The  engine,  with  eighty-nine  freight  cars  and  a  caboose 
behind  it,  crashed  into  the  rear  street  car,  demolished  it, 
and  strewed  the  track  for  a  distance  of  200  feet  with  its 
wreckage  and  dead  and  injured  passengers.  The  injuries 
sustained  by  Mrs.  Felts  will  be  stated  later. 

There  is  no  assignment  of  error  that  there  is  no  evi- 
dence to  support  the  verdict,  nor  is  there  any  assignment 
based  on  the  admission  or  rejection  of  testimony.  All  of 
the  assignments  save  one,  which  complains  of  the  amount 
of  the  verdict,  are  based  on  alleged  errors  in  the  charge  to 
the  jury,  or  upon  the  Court's  refusal  to  charge  certain 
special  instructions  requested  by  the  Street  Railway  Com- 
pany. 

The  first  assignment  of  error  is  based  on  the  following 
excerpt  from  the  charge : 

"On  the  other  hand,  gentlemen,  if  you  find  from  the 
evidence  that  said  dust  and  smoke  did  obstruct  said  cross- 
ing and  did  constitute  an  obstruction  to  said  conductor's 
and  motorman's  vision  toward  the  south,  and  did  prevent 
their  seeing  the  said  approaching  train ;  yet,  if  you  further 
find  from  the  preponderance  of  the  evidence  that  whilst  his 
vision  was  thus  obstructed,  said  conductor  signaled  said 
motorman  to  proceed  over  said  crossing ;  and  if  you  further 
find  that  in  thus  signaling  said  motorman  whilst  his  vision 
was  thus  obstructed,  he  was  not  in  the  exercise  of  due 
care,  but  was  guilty  of  negligence  which  directly  and  proxi- 
mately contributed  to  said  collision;  or,  if  you  find  that 
said  crossing  was  not  obstructed  by  dust  and  smoke  from 
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said  southbound  train^  and  said  conductor's  vision  not 
obstructed  by  said  dust  and  smoke,  then  you  should  find 
for  plaintiff  on  defendant  Memphis  Street  Railway  Com- 
pany's contention  that  it,  through  its  conductor,  was  guilty 
of  no  negligence  in  thus  signaling  said  motoi^nan  to  pro- 
ceed over  said  crossing  because  said  conductor's  vision  was 
obstructed  by  dust  and  smoke,  which  prevented  his  seeing 
said  approaching  train." 

It  is  said  that  this  portion  of  the  charge  was  erroneous 
because  the  Court  did  not  point  out  to  the  jury  how  they 
were  to  ascertain  whether  or  not  the  conductor  was  negli- 
gent, and  in  that  the  Court  simply  told  the  jury  to  find 
for  the  plaintiff,  if  the  conductor  was  guilty  of  negligence 
in  signaling  the  motorman  to  cross,  when  his  vision  of  the 
crossing  was  obstructed,  without  in  any  manner  telling  the 
jury  how  they  should  weigh  his  actions,  or  of  what  negli- 
gence would  consist,  or  what  the  conductor  had  a  right  to 
assume  when  undertaking  to  decide  whether  or  not  it  was 
safe  to  cross  when  his  vision  was  obstructed  by  smoke. 

We  think  this  contention  of  counsel  is  unsound.  The 
Court  had  already  told  the  jury  what  consituted  negli- 
gence, and  the  whole  charge  left  the  jury  in  no  doubt  as 
to  the  meaning  of  that  term.  There  is  no  error  in  this 
portion  of  the  charge  of  which  the  Street  Railway  Com- 
pany can  complain.  The  Court  should  have  charged  the 
jury  that  if  the  conductor  while  his  vision  was  so  ob- 
structed by  smoke  and  dust  that  he  could  not  see  whether 
the  crossing  was  safe,  signaled  the  motorman  to  proceed, 
he  was  guilty  of  negligence ;  and  that,  if  his  negligence  in 
so  doing  proximately  contributed  to  the  accident,  the  jury  * 
should  return  a  verdict  against  the  Street  Railway  Com- 
pany. 

The  second  assignment  of  error  is  based  on  the  follow- 
ing excerpt  from  the  charge : 
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^There  is  no  law  which  requires  a  steam  railroad  com- 
pany to  stop  its  train  before  crossing  the  tracks  of  a  street 
railway  company." 

We  see  no  error  in  this  portion  of  the  charge.  We  know 
of  no  law  that  requires  a  steam  railroad  company  to  stop 
its  trains  before  crossing  the  tracks  of  a  street  railway. 
The  Act  of  1871,  cited  in  support  of  this  assignment,  re- 
quires commercial  railroads  to  stop  their  trains  before 
crossing  the  tracks  of  another  railroad.  There  is  neither 
averment  nor  proof  to  make  that  act  applicable  in  this 
Court.  The  authorities  cited  in  this  connection  do  not 
sustain  the  proposition  that  a  commercial  railroad  must 
stop  its  trains  before  crossing  the  tracks  of  a  street  railway. 
But  if  there  were  a  law  which  required  the  Illinois  Cen- 
tral Eailroad  Company  to  stop  its  trains  at  this  crossing, 
that  defense  would  not  be  available  to  the  Street  Railwav 
Company  in  this  case.  This  is  an  action  by  a  passenger 
on  one  of  the  Street  Railway  Company's  cars.  It  is  shown 
that  for  eight  years  the  railroad  company  had  not  stopped 
its  trains  at  this  crossing;  that  its  custom  not  to  stop  was 
known  by  the  Street  Railway  Company  and  its  employees, 
and  by  the  conductor  in  charge  of  the  street  cars  at  the 
time  of  the  accident. 

The  third  assignment  of  error  complains  of  the  action 
of  the  trial  Judge  in  submitting  the  question  of  pimitive 
damages  to  the  jury.  It  is  not  insisted  that  this  portion 
of  the  charge  was  incorrect  in  itself.  But  it  is  said  that 
a  submission  of  this  matter  was  not  warranted  by  the  facts 
of  the  case,  and  that  it  was  calculated  to  mislead  the  jui*y. 
While  we  think  the  submission  of  this  question  was  war- 
ranted by  the  facts  of  the  case,  it  is  unnecessary  to  pay 
more  in  passing  upon  this  assignment  than  that  it  is  clear 
the  jury  did  not  allow  punitive  or  exemplary  damages^, 
and  since  none  such  were  allowed,  the  error,  if  any,  was 
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rendered  harmless.    American  Lead  Pencil  Co.  v.  Davis ^ 
108  Tenn.,  251-257. 

The  fourth  assignment  of  error  is : 

*'The  Court  erred  in  declining  to  give  the  defendant's 
special  instruction  No.  1,  which  was  as  follows :  The  Court 
charges  you  that  the  conductor  in  charge  of  this  car  when 
he  went  across  the  track  for  the  purpose  of  flagging  and 
ascertaining  whether  or  not  a  train  was  coming,  had  a 
right  to  assume  if  a  train  was  coming,  that  it  would  give 
proper  and  reasonable  warning  of  its  approach,  and  if  it 
was  dark  and  foggy  that  it  would  carry  a  headlight  reason- 
ably bright  enough  for  him  to  see.'  " 

It  is  not  error  to  refuse  to  give  an  instruction  xmless  the 
instruction  requested  correctly  states  the  law  and  is  based 
upon  the  facts  of  the  case.  This  request  was  incorrect, 
first,  because  it  is  not  a  correct  statement  of  the  law  as  ap- 
plicable to  the  facts  of  this  case.  The  street  car  conductor^ 
in  the  protection  of  his  passengers,  was  required  to  exercise 
the  highest  degree  of  care.  Street  railway  companies  are 
common  carriers,  and,  as  such,  are  bound  to  exercise  the 
highest  degree  of  care  in  the  transportation  of  passengers, 
and  are  liable  to  passengers  for  any  injuries  that  might 
have  been  avoided  by  the  utmost  degree  of  care  and  skill 
on  the  part  of  the  carriers'  servants.  /.  C.  R.  R,  Co.  v. 
Kuhny  107  Tenn.,  107.  The  street  car  conductor,  in  cross- 
ing this  place  of  known  danger,  had  no  right,  at  the  hazard 
of  his  passengers'  lives,  to  indulge  any  presumption  nor  to 
assume  anything  with  respect  to  approaching  trains.  It 
was  his  duty  to  know,  so  far  as  human  intelligence  could 
discover,  whether  or  not  the  crossing  was  safe. 

Again,  this  instruction  is  incorrect  as  not  based  upon 
the  proven  facts.  There  is  no  proof  that  it  was  dark  and 
foggy  at  the  time  of  the  accident. 
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Again,  it  is  incorrect  in  that  the  Court  is  asked  to  charge 
the  jury  that  the  conductor  had  a  right  to  assume  that  if 
a  train  were  coming  ^4t  would  carry  a  headlight  reasonably 
bright  enough  for  him  to  see."  This  establishes  a  wrong 
criterion.  We  can  hardly  imagine  a  light  bright  enough 
to  have  penetrated  to  the  sleeping  consciousness  of  this 
conductor,  nor  a  noise  loud  enough  to  have  awakened  him 
to  a  sense  of  his  responsibilities. 

What  we  have  said  with  regard  to  the  degree  of  care 
required  of  the  street  car  conductor  applies  with  equal 
force  to  the  fifth,  sixth,  seventh  and  ninth  assignments  of 
error. 

We  have  no  criticism  to  make  of  the  authorities  cited 
by  counsel  in  support  of  these  assignments.  To  some  of 
them  we  have  not  had  access,  but  such  of  them  as  we  have 
been  able  to  read  were  cases  involving  questions  of  con- 
tributory negligence  of  persons  who  were  required  to  ex- 
ercise only  ordinary  ca!re  to  avoid  injury.  R.  R.  v.  Deis^ 
98  Tenn.,  655 ;  Satterwhite  v.  R.  R.,  112  Tenn.,  185.  We 
concede  that  one  approaching  this  crossing  and  required 
to  exercise  only  ordinary  care  might,  without  negligence, 
have  assumed  that,  if  a  train  were  approaching  this  cross- 
ing, it  would  not  be  operated  in  a  careless  nor  negligent 
manner.  But  it  was  the  duty  of  the  street  car  conductor, 
at  that  place  of  known  danger,  to  exercise 'the  utmost 
vigilance  and  to  protect  his  passengers  from  any  danger 
that  human  intelligence  could  have  discovered. 

The  eighth  assignment  of  error  is : 

"The  Court  erred  in  declining  to  give  the  defendant's 
special  instruction  No.  7,  which  was  as  follows :  ^The  Court 
instructs  you  that  in  considering  the  question  of  compensa- 
tion you  cannot  allow  nor  consider  anything  about  expenses 
of  litigation  or  attorney's  fees.'  " 
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It  is  said  that  the  Street  Railway  Company  was  entitled 
to  this  instruction  because  of  certain  remarks  made  by 
counsel  for  Mrs.  Felts  in  his  argument  to  the  jury.  An 
excerpt  from  this  argument  is  copied  into  the  bill  of  ex- 
ceptions. This  quotation  from  the  argument  is  too  long 
to  be  copied  in  full  into  this  opinion.  But  it  appears  that 
counsel  for  Mrs.  Felts  stated  to  the  jury  that  she  was  not 
concerned  with  the  controversy  between  the  two  defend- 
ants, and  he  appealed  to  the  jury  not  to  lose  sight  of  her 
rights  in  an  effort  to  determine  which  one  of  the  defend- 
ants were  responsible  for  her  injuries.  And  he  said  in 
this  connection: 

"This  conflict  should  not  have  any  effect  on  this  little 
woman,  with  the  expense  of  litigation,  the  expense  of 
lawyers,  and  all  of  the  other  expenses,  and  the  heart- 
breaking delays  attendant  upon  the  effort  to  have  her  right 
established,  especially  where  it  is  admitted  by  two  great 
corporations  as  these  two  are." 

This  is  the  sole  basis  for  the  special  instruction  re- 
quested. There  was  no  objection  to  this  argument  at  the 
time  it  was  made.  The  Court  correctly  charged  the  jury 
with  respect  to  the  measure  of  damages,  and  we  are  satis- 
fied that  the  jury  did  not  consider  the  expenses  of  litiga- 
tion and  attorneys'  fees  as  an  element  of  damages,  and 
we  do  not  think  that  the  Street  Railway  Company  was 
hurt  in  any  way  by  this  argument,  nor  by  the  failure  of 
the  Court  to  charge  the  special  instruction. 

The  tenth  assignment  of  error  is  that  the  verdict  in  the 
case  of  Mrs.  Felts  is  so  excessive  as  to  evince  passion, 
prejudice  and  caprice  on  the  part  of  the  jury.    Affirmed. 
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Memphis  Stbeet  Railway  v.  William  Kennedy. 

Affirmed  by  Supreme  Court,  1916. 

1.  Stbeet  Railway's  Nbougknoe.     Collision   at   crosHng.    Coti' 

tributory  negligence. 

Whether  a  street  railway  negligently  collided  with  an  automo- 
bile at  a  street  crossing  is  a  question  of  fact  for  the  Jury. 
And  whether  a  party  driving  the  machine  was  guilty  of  neg- 
ligence in  not  stopping  or  looking  or  listening  is  likewise  a 
question  of  fact  where  the  crossing  is  blocked  by  buildings 
or  obstructions  or  otherwise. 

2.  Gboss  Nbougknob.  Punitive  damages. 

Where  it  is  admitted  by  the  motorman  in  charge  of  a  car  that 
his  brakes  were  out  of  flz  and  that  he  was  running  at  a  speed 
of  twenty-five  or  thirty  miles  per  hour  and  was  approaching 
a  much-used  crossing,  the  Court  was  authorized  to  submit  to 
the  jury  the  question  of  gross  negligence  and  the  assessing 
of  punitive  damages. 


From  Shelby  County. 

Appeal  in  error  from  the  Third  Circuit  Court  of  Shelby 
County.    John  Brown^  Special  Judge. 

L.  P.  Miles  for  Plaintiff  in  Error. 

J.  W.  Canada  for  Defendant  in  Error. 

Special  Justice  Holmes,  sitting  during  the  disability 
of  Justice  Hall,  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  Circuit  Court  of  Shelby 
County  to  recover  damages  resulting  from  a  collision  be- 
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tween  the  automobile  in  which  defendant  in  error  was 
riding  and  one  of  plaintiff  in  error's  cars.  The  jury  ren- 
dered a  verdict  for  $3,000.00,  compensatory  damages  for 
the  personal  injury — $500.00  for  damage  to  the  auto- 
mobile, and  $500.00  as  punitive  damages.  Judgment  was 
rendered  thereon,  and  the  Street  Railway  Company  has 
appealed  and  assigned  errors. 

The  first  assignment  of  error  is: 

"The  Court  erred  in  refusing  to  direct  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant  at  the  conclusion 
of  all  the  testimony  in  the  case  upon  the  ground  that  the 
evidence  showed  plaintiff  to  have  been  guilty  of  such  con- 
tributory negligence  as  would  bar  a  recovery." 

To  sustain  this  motion  it  was  necessary  that  the  trial 
Judge, determine  three  propositions  of  fact: 

(1)  That  the  defendant  was  guilty  of  negligence  which 
contributed  to  the  injury. 

(2)  That  the  plaintiff  was  guilty  of  negligence. 

(3)  That  the  negligence  of  plaintiff  proximately  con- 
tributed to  the  injury. 

Without  reciting  any  of  the  evidence  it  is  sufficient  to 
state  that  the  first  proposition  is  established  beyond  all 
question  and  is  admitted. 

The  negligence  charged  against  the  plaintiff  is  that  he 
did  not  look  tow^ards  the  north,  the  direction  from  which 
the  street  car  was  coming,  before  driving  his  automobile 
upon  the  track.  Unless  the  facts  establishing  contributory 
negligence  appear  from  the  plaintiff's  proof,  the  burden  of 
proving  contributory  negligence  is  upon  the  defendant. 
The  accident  occurred  at  the  point  where  Gage  Avenue 
crosses  Florida  Avenue  at  right  angles.  The  street  car 
track  is  on  Florida  Avenue,  running  north  and  south.    Mr. 
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Kennedy,  the  plaintiff,  was  driving  east  on  Gage  Avenue. 
His  view  towards  the  north  on  Florida  Avenue  was  ob- 
structed by  a  two-story  brick  building,  which  stands  at  the 
northwest  comer  of  the  intersection  of  the  two  streets,  the 
east  line  of  the  building  being  just  twenty-eight  feet  from 
the  west  rail  of  the  street  car  track.  No  witness  testifies 
that  Mr.  Kennedy  did  not  look  towards  the  north  when  he 
reached  the  intersection  of  the  two  streets.  The  only  proof 
on  this  subject  is  that  he  was  not  looking  towards  the 
north  when  his  automobile  was  rolling  upon  the  track,  but 
it  is  indisputably  proven  that  when  he  emerged  from  be- 
hind the  brick  building,  and  was  less  than  twenty-eight 
feet  from  the  track,  the  street  car  was  about  100  feet  from 
the  crossing.  Under  this  state  of  facts  the  question  of  con- 
tributory negligence  was  one  for  the  jury  and  not  for  the 
Court. 

In  Railway  Company  v.  Haynes,  112  Tenn.,  712,  it  was 
held  that  the  negligence  of  the  plaintiff  is  as  much  a  matter 
for  the  examination  of  the  Court  as  is  that  of  the  defend- 
ant with  a  view  to  determining  whether  there  was  negli- 
gence in  law,  but  that  whether  such  negligence,  conceding 
its  existence,  was  the  proximate  cause  of  the  injury  was 
always  a  question  for  the  jury.  The  holding  in  that  case 
is  not  in  conflict  with  the  holding  in  Mayor  &  Aldermen  v. 
Cain,  128  Tenn.,  250,  that  where  it  is  established  beyond 
question  both  that  the  plaintiff  was  negligent,  and  that  his 
negligence  proximately  contributed  to  the  injury,  the  case 
is  one  for  a  directed  verdict. 

The  facts  of  this  case  hardly  raise  a  question  of  con- 
tributory negligence;  certainly  they  present  no  case  for 
a  directed  verdict,  and  this  assignment  of  error  is  over- 
ruled. 

The  second  assignment  of  error  is : 


318  COUKT  OF  CIVIL  APPEALS, 

street  Railway  v.  Kennedy. 

"The  Court  erred  in  directing  the  jury  that,  upon  this 
record,  they  might,  in  their  sound  discretion,  award  puni- 
tive damages." 

We  have  examined  the  charge  to  the  jury,  and  find  that 
it  correctly  submitted  the  matter  of  punitive  damages. 
We  are  of  the  opinion  that  there  was  abundant  evidence 
to  warrant  a  submission  of  the  question  of  punitive  dam- 
ages  to  the  jury.  The  street  car  which  collided  with  the 
automobile  was  a  large,  double  truck  car.  The  motorman 
in  charge  of  the  car  admitted  that  he  knew  his  brakes  were 
not  working ;  that  he  knew  the  crossing  where  the  accident 
occurred  was  an  important  and  busy  crossing,  and.  that  it 
was  used  by  school  children  on  their  way  to  and  from 
school;  that  he  did  not  have  his  car  under  control  as  he 
approached  the  crossing.  In  addition  to  this  it  is  shown 
that  the  car  was  coming  down  grade,  running  at  the  rate 
of  twenty-five  or  thirty  miles  per  hour,  and  traveling  at 
such  speed  that  after  it  had  struck  and  demolished  the 
automobile,  the  motorman  was  not  able  to  bring  it  to  a 
stop  until  he  had  gone  between  100  and  150  feet  beyond 
the  place  of  the  collision.  We  think,  upon  these  facts,  the 
matter  of  punitive  damages  was  properly  submitted  to  the 
jury,  and  that  the  jury  was  well  warranted  in  returning 
a  verdict  for  punitive  damages.  There  are  no  other  as- 
signments of  error. 

The  judgment  of  the  Circuit  'Court  is  affirmed  with 
costs. 
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I.  W.  Crabtbee  v.  Habbis  Hatcher. 

Writ  of  error  granted  by  the  Supreme  Court,  March,  1914. 

Carried  over  and  affirmed  April,  1915. 

(Nashville,     September  Term,  1913.) 


1.  CoLOB  OF  TiTUB,  DESCENT  OF.    Orant  from  State  not  color  of 

title  in  heir-at'lav)  of  grantee  where  grantee  without  title  or 
possession. 

One  to  whom  the  State  has  iBsiied  a  grant  purporting  to  veat 
him  with  title  to  realty,  but  who  was  not  thereby  yested  with 
such  title  because  title  was  then  outstanding  in  another, 
and  who  was  never  in  possession,  actual  or  constructive, 
under  the  grant,  has  no  such  interest  in  or  right  under  the 
grant  as  that  it  will  become  color  of  title  in  his  heir-at-law; 
such  being  the  unchanged  common  law  in  Tennessee. 

2.  CouiiTs  Not  Open.    When.    No  one  to  serve  process. 

Courts  were  not  open  for  the  institution  of  suits  during  the 
Civil  War  by  virtue  of  the  fact  that  bills  could  not  be  filed 
and  process  issued  when  there  was  no  sheriff  or  other  officer 
to  serve  such  process. 

3.  QuASDiANSHiP,  Tebmination  OF.    On  marriage  of  fem^ale  ward. 

The  marriage  of  a  female  ward  terminates  the  guardianship  of 
such  ward,  although  she  be  under  twenty-one  years  of  age. 


Fbom  Fbanklin  County. 


Appeal  from  the  Chancery  Court  of  Franklin  County. 
V.  C.  Allen^  Chancellor. 
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Frank  Lynch  and  Felix  Lynch  for  Complainant 

Robinson  &  Fancher  for  Defendant. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  Court. 

Complainant  claims  title  to  a  large  boundary  of  lands 
lying  in  Franklin  County,  while  defendant  claims  title  to 
a  boundary  of  five  hundred  acres  lying  almost  wholly  with- 
in the  boundary  claimed  by  complainant.  By  his  original 
bill,  complainant  seeks  to  have  defendant's  claim  of  title 
declared  a  cloud  on  his,  complainant's  title,  and  removed 
therefrom.  Defendant's  answer  denies  complainant's  title, 
and  avers  that  his,  defendant's,  title  has  been  perfected  by 
adverse  possession.  The  claim  of  complainant  to  the  larger 
boundary  is  under  and  by  virtue  of  a  grant  issued  by  the 
State  of  Tennessee  to  Arthur  L.  Campbell  in  December, 
1838,  and  a  chain  of  title  duly  connecting  him  therewith. 
Defendant's  claim  to  the  smaller  boundary  is  under  and 
by  virtue  of  a  grant  to  Overton  H.  West,  dated  June  30, 
1849,  and  adverse  possession  for  more  than  seven  years 
thereunder,  and  subsequent  conveyances  passing  or  attempt- 
ing to  pass  the  title  to  him.  The  Chancellor  found  the 
issues  in  favor  of  complainant  and  decreed  accordingly. 
Defendant  appealed  to  this  Court  and  has  here  assigned 
errors. 

It  is  not  disputed  that  the  grant  to  Campbell  was  valid 
and  legally  sufficient  to  pass  title,  nor  is  there  any  question 
made  before  this  Court  as  to  complainant's  claim  of  title 
being  sufficient  to  vest  him  with  all  title  that  passed  under 
the  grant  to  Campbell.  It  is  also  conceded  that  the  grant 
to  West  is  inferior  to  that  to  Campbell ;  so  that  the  deci- 
sion of  the  case  depends  on  the  question  of  adverse  pos- 
session under  the  West  grant. 
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After  the  grant  to  Overton  H.  West  was  issued,  and  be- 
fore he  had  ever  taken  possession  of  any  of  the  lands  cov- 
ered by  the  grant,  West  died.  He  was  survived  by  a  widow 
and  one  child,  an  infant  daughter  named  Josephine.  In 
1860,  one  W.  F.  Guthrie  married  West's  widow,  and  in 
1856,  acting  for  his  step-daughter,  as  he  claims,  he  cleared 
and  improved  and  took  possession  of  about  six  acres  of  the 
land  now  claimed  by  both  complainant  and  defendant  and 
lying  within  both  the  Campbell  and  West  grants,  and  held 
that  possession  for  more  than  seven  years  for  her  under 
the  grant  to  her  father. 

It  is  seen  that  West,  the  grantee,  did  not  have  title  to 
any  of  the  lands  now  in  controversy  at  the  time  of  his 
death,  for  the  reason  that  the  title  had  become  vested  in 
Campbell  in  1838,  previous  to  the  issuance  of  his,  We9t^s 
grant  in  1849;  and  the  question  is  whether,  as  he  had 
neither  title  nor  possession  at  the  time  of  his  death,  the 
grant  to  him  became  color  of  title  in  his  heir-at-law.  It 
is  very  earnestly  insisted  by  counsej  for  defendant  that  the 
grant  did  become  color  of  title  in  the  hands  of  his  infant 
daughter,  while  counsel  for  complainant  with  equal  ear- 
nestness insists  that  it  did  not. 

What  is  the  law  applicable  to  the  situation  ? 

By  the  common  law  in  order  that  lands  might  descend 
from  one  to  his  heir  or  heirs  it  was  necessary  that  he  have 
actual  corporal  seizen  thereof,  or  the  equivalent  of  such 
seizen.  As  said  by  Blackstone,  "No  person  can  be  prop- 
erlv  such  an  ancestor,  as  that  an  inheritance  of  lands  or 
tenements  can  be  derived  from  him,  unless  he  hath  had 
actual  seizen  of  such  lands,  either  bv  his  own  entrv,  or 
by  the  possession  of  his  own  or  his  ancestor's  lessee  for 
years,  or  by  receiving  rent  from  a  lessee  of  a  freehold ;  or 
unless  he  hath  had  what  is  equivalent  to  corporal  seizen 
in  hereditaments  that  are  incorporeal;  such  as  the  receipt 
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of  rent,  a  presentation  to  the  church  in  case  of  an  aclvow- 
son,  and  the  like.  But  he  shall  not  be  accounted  an  an- 
cestor, who  hath  had  only  a  bare  right  or  title  to  enter  or 
be  otherwise  seised."  Black.  Com.,  Book  2,  star  page  209. 
See,  also,  4  Kent's  Com.,  star  page  385 ;  3  Wash,  on  Real 
Property,  star  page  409 ;  Onion  v.  Anderson,  8  Humph., 
298,  328. 

It  cannot  be  questioned,  however,  that  the  canons  of 
descent  as  they  existed  under  the  common  law  have  been 
materially  modified  by  our  statutes,  and  the  question  is 
whether  or  not  they  have  been  modified  to  the  extent  that 
where  an  ancestor  was  neither  vested  with  title  nor  had 
possession  at  the  time  of  his  death,  a  paper  purporting  to 
vest  him  with  title  can  become  a  color  of  title  in  his  heir 
at  law. 

Acts  1874,  Chapter  22,  section  2,  provided  that  "When 
any  person  shall  die  seized  or.  possessed  of,  or  having  any 
right,  title,  or  interest  in  and  to  any  estate,  or  inheritance 
of  land,  or  other  real  estate  in  fee  simple,  and  such  person 
shall  die  intestate,  his  or  her  estate  or  inheritance  shall 
descend"  to  his  children,  etc.  (Nicholson  &  Caruthers'  Stat- 
ute Laws  of  Tenn.,  page  247),  and  this  statutory  provision, 
with  its  modification  pmssed  in  1796,  which  is  not  material 
to  the  matter  now  under  oonsidleration,  is,  as  we  understand, 
still  the  law  of  this  State.  It  is  the  foundation  of  our  stat- 
utes of  descent  applicable  here  as  carried  into  Shannon's 
Code,  section  4163,  sub-section  1,  as  noted  in  that  com- 
pilation. Speaking  of  this  statute  of  1784,  and  quoting 
from  it  the  very  language  we  have  just  set  out,  in  Camp- 
hell  V.  Taul,  3  Yer.,  648,  561,  it  was  said  by  Chief  Justice 
Catron,  speaking  for  our  Supreme  Court,  that  ^'Every  word 
in  the  recited  clause  must  have  its  eflFect."  Applying  that 
rule,  it  is  seen  that  it  is  only  such  property  as  the  ancestor 
is  seized  or  posseted  of,  or  that  he  has  any  right,  title,  or 


STATE  OF  TENNESSEE.  323 

Crabtree  v.  Hatcher. 

interest  in,  that  descends  to  his  heir.  So  that,  according 
to  the  express  provisions  of  this  statute,  the  ancestor  must 
either  have  some  right,  title  or  interest  in  realty,  or  he  must 
be  seized  or  possessed  of  it,  before  it  can  descend  to  his  chil- 
dren; and,  as  Overton  H.  West  had  no  right,  title,  or  in- 
terest in  any  land's  that  the  grant  to  him  purported  to  con- 
vey, because  at  the  time  it  was  issued  all  the  title  was  out- 
standing in  another,  and  as  he  was  not  seized  and  possessed 
of  those  lands  or  any  part  of  them,  it  appears  clear  that  he 
had  no  rights  under  or  by  virtue  of  the  grant  which  could 
descend  to  his  heir. 

Nor  can  it  be  conceived  that  the  change  of  phraseology 
from  the  original  statute  of  1784  to  that  used  in  the  Code 
of  1858,  section  2420,  section  4163  of  Shannon's  Code, 
in  any  way  enlarged  the  scope  of  the  original  enactment  in 
so  far  as  it  applies  to  the  case  under  consideration.  'By 
the  Code  of  1858  the  section  referred  to  was  made  to 
read  that  ''The  land  of  an  intestate  owner  shall  be  inherited 
in  the  following  manner,"  etc.  If  this  section  alone  could 
be  looked  to,  and  if  we  were  forced  to  construe  it  literally, 
it  would  be  only  the  lands  that  an  ancestor  dies  actually 
owning  that  descends  to  his  heirs  at  law.  But,  clearly,  such 
is  not  the  meaning  of  that  Code  provision,  and  the  Act  of 
1784  is  still  in  force  and  must  be  looked  to  in  construing  it. 

But  we  are  not  without  expressions  by  our  Supreme  Court 
on  this  question.  In  Iron  <&  Coal  Co.  v.  Bro^jles,  11  Pickle, 
612,  617,  it  is  said,  speaking  of  one  in  actual  adverse  pos- 
session under  color  of  title : 

"Felix  Broyles  was  in  the  adverse  possession  of  that 
tract  of  land,  and  the  statute  began  to  run  in  his  favor  as 
early  as  1867.  He  continued  that  possession  so  long  as  he 
lived,  and,  since  his  death,  his  heirs  have  kept  it  up,  there- 
by making,  in  all,  a  continuous  adverse  possession  from 
1867  to  the  seventh  day  of  May,  1889  (the  date  of  the 
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amendment),  a  period  of  some  twenty-two  years.  Posses- 
sion of  the  heir  may  be  coupled  with  that  of  the  anc^tor 
holding  nnder  paper  title,  descent  being  an  'assurance  of 
title,'  within  the  meaning  of  the  statute.  Hubbard  v.  Wood, 
1  Sneed,  280;  Meriwether  v.  Va/uiXf  6  Sneed,  310;  Kmg 
V.  Rowan,  10  Heis.,  675;  Corder  v.  Dolvn,  4  Bax.,  240; 
Baker  v.  Hale,  6  Bax.,  51;  Marr  v.  Oilliam,  1  Cold., 
504." 

Here  is  recognition  that  the  "possession  of  the  heair" 
must  be  coupled  with  that  (the  possession)  of  the  ancestor 
"holding  under  paper  (color  of)  title"  in  order  to  complete 
the  statute  of  limitations,  which  would  exclude  the  idea 
that  the  ancestor  not  so  holding  can  transmit  to  his  heir 
mere  color  of  title;  and  the  cases  referred  to  support  this 
view.  The  Marr-Gilliam  case  specially  supports  it,  styl- 
ing bare  possession  as  first  degree  of  title,  thus  showing 
the  importance  of  possession. 

Furthermore,  these  expressions  of  our  Supreme  Court 
are  but  in  keeping  with  the  authorities  generally.  In  2 
Am.  &  Eng.  Encyc.  of  Law  and  Practice,  507,  it  is  said: 
"A  descent  cast  on  heirs  by  the  death  of  the  ancestor  dying 
in  possession,  though  he  was  a  mere  trespasser,  gives  color 
of  title  to  the  heirs." 

In  1  Cyc,  1101,  it  is  said: 

"A  title  bv  descent  cast  is  color  of  title.  So,  where  a 
person  dies  in  possession  of  land  and  the  possesion  is  con- 
tinued by  his  heirs,  their  possession  is  under  color  of  title; 
and  this  is  true  although  the  ancestor  held  under  a  mere 
claim  of  right  and  without  color  of  title  himself.  And 
where  the  ancestor  had  title  the  heir  has  color  of  title, 
although  the  ancestor  was  not  in  possession." 

This  Court  does  not  controvert  the  proposition  that  de- 
scent cast  is  color  of  title,  a  matter  verv  much  stressed  in 
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argument,  but,  as  the  authoritiea  already  quoted  clearly  in- 
dicate, the  ancestor  must  have  something  to  descend  before 
there  can  be  descent  cast  What  had  Overton  H.  West  that 
could  descend  to  his  daughter  ?  It  is  conceded  that  he  did 
not  have  title,  so  that  there  was  no  title  in  him  to  descend. 
He  did  not  have  possession, — ^the  first  diegree  of  title,  so 
what  was  there  to  descend } 

It  results  that  we  are  of  the  opinion  that  the  grant  to 
her  father  was  not  color  of  title  in  the  hands  of  Josephine 
Wells  (nee  West),  and  it  not  being  claimed  that  she  had 
possession  for  sufficient  length  of  time  to  perfect  title  in 
the  absence  of  a  color  of  title  the  decree  of  the  Chancellor 
awarding  the  relief  prayed  in  complainant's  bill  must  be 
and  is  affirmed,  with  costs. 

We  feel  that  if  this  were  a  Court  of  last  resort  it  would 
be  unecessary  to  go  further  in  this  case,  but  it  not  being 
a  Court  of  last  resort,  and  other  questions  being  pressed 
in  favor  of  defendant,  we  ieenn  it  our  duty  to  pass  on  them, 
and  will  now^  do  so. 

One  question  of  fact  in  serious  controversy  is  the  char- 
acter of  possession  held  by  and  on  behalf  of  Josephine 
Wells,  and  the  length  of  time  that  possession  was  held.  De- 
fendant's counsel  insist  that  the  lands  claimed  by  defend- 
ant were  adversely  held  by  Josephine  Wells,  or  by  others 
on  her  behalf,  from  July  or  August,  1856,  to  the  year 
1874,  or  a  period  of  about  eighteen  years,  while  complain- 
ant insists  that  this  possession  was  not  the  possession  of 
Josephine  Wells,  and  that  it  was  not  for  the  full  time 
claimed  for  defendant.  We  find  the  facts  on  these  conten- 
tions to  be  as  follows: 

On  March  14,  1849,  a  survey  was  made  for  and  on  be- 
half of  Overton  H.  West  of  fifteien  hundred  acres  of  landis, 
and  on  June  30th  of  that  year,  or  about  three  months  and 
a  half  after  the  survey,  the  grant  to    West    was    issued. 


826  COURT  OF  CIVIL  APPEALS. 

Crabtree  v.  Hatcher. 

About  this  time, — ^we  think  just  after  the  grant  issued, 
Wesft  died,  never  having  taken  possession  of  the  lands,  as 
hereinbefore  stated.  About  September, — certainly  not 
earlier  than  August,  185^,  W.  F.  Guthrie,  who  had  mar- 
ried West's  widow  in  1860,  took  possession  of  the  lands. 
He  madfe  a  clearing  of  about  six  acres,  and  built  a  small 
log  cabin  in  the  clearing,  and  moved  into  the  house.  He 
remained  on  the  lands  until  the  last  of  April,  1867,  when 
one  Enoch  West  took  possession  under  him  and  remained 
there  five  or  six  years,  which  carried  the  possession  up  to 
1863  or  1864.  One  Bill  Dechard  then  moved  into  the 
house  and  stayed  there  under  Guthrie  for  something  more 
than  a  year.  When  Guthrie  married  the  widow  of  Over- 
ton n.  West,  Josephine  West  was  a  small  child,  it  appear- 
ing that  she  was  bom  in  1846.  She  had  a  guardian  when 
Guthrie  married  her  mother,  and  her  step-father  took  pos- 
session of  the  lands,  or  a  part  of  the  lands,  covered  by  the 
grant  which  had  been  issued  to  her  father.  In  the  lan- 
guage of  Guthrie,  this  guardian  told  hira  (Guthrie)  "to 
go  ahead  and  make  the  improvements  on  the  lands."  The 
child,  Josephine,  was  then  living  with  Guthrie  and  his  wife, 
and  continued  to  live  with  them  until  her  marriage,  which, 
according  to  her  testimony,  occurred  when  she  was  seven- 
teen years  old.  This  marriage  occurred  about  the  year 
1863.  Josephine,  on  her  marriage  ceased  to  be  a  member 
of  the  family  of  her  step-father,  she  and  her  husband  mov- 
ing out  to  themselves. 

From  this  statement  of  the  facts  it  is  seen  that  Mr. 
Guthrie  held  possession  of  the  lands  for  more  than  seven 
years  from  the  date  of  his  entering  on  and  taking  possession 
of  them  in  1856,  and  we  are  of  opinion  that  that  posses- 
sion, in  so  far  as  it  could  do  so,  inured  to  the  benefit  of 
his  step-daughter,  Josephine  West.  In  other  words,  if 
the  grant  to  her  father  had  been  color  of  title  in  her,  we 
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are  of  opinion  that  the  possession  would  have  inured  to 
her  benefit.  Under  the  holding  in  McLemore  v.  Durivage, 
8  Pickle,  482,  and  cases  there  cited,  particularly  the  case 
of  Franches  v.  DeMordegre^  1  Head,  40,  we  are  of  opin- 
ion this  would  have  been  the  necessary  result ;  and  it  is  fur- 
ther apparent,  we  think,  that  if  that  instrument  had  been 
color  of  title  in  her  hands  the  holding  by  her  step-father 
and  his  tenants  would  have  perfected  her  title  but  for  the 
arresting  of  the  running  of  the  statute  of  limitations  by 
the  Civil  War  not  later  than  July  4,  1863. 

It  is  shown  that  there  was  no  term  of  the  Chancery 
Court  of  Franklin  County  held  from  February,  1863,  to 
August,  1865,  and  that  there  was  no  term  of  the  Circuit 
Court  of  that  county  held  from  some  time  previous  to  June, 
1863,  to  1865.  It  is  further  shown  that  from  July  4, 
1863,  absolutely  no  Courts  in  the  county  were  held  till 
1865,  and  that  the  county  was  without  a  sheriff.  It  is 
true  it  is  made  to  appear  that  some  of  the  clerks  took  their 
record  books  home  with  them  and  kept  them  there  during 
this  period,  and  that  entries  were  made  on  the  rule  docket 
of  the  Chancery  Court  showing  that  bills  were  filed  and 
that  process  was  issued  as  late  as  October  and  November, 
1863. 

It  is  insisted  on  behalf  of  defendant  that  as  bills  were 
filed  and  process  was  issued  as  late  as  October  or  Novem- 
ber, 1863,  the  Court  was  open  for  business,  and  that  the 
running  of  the  statute  was  not  arrested,  until  that  late  in 
the  year.  We  are  of  opinion,  however,  that  under  the 
holding  in  Oonk  v.  Railroad,  1  Shannon,  409,  the  Courts 
cannot  be  regarded  as  open  by  virtue  of  the  mere  fact  that 
bills  could  be  marked,  filed  and  process  issued  thereon 
when  there  was  no  sheriff  or  officer  to  serve  such  process, 
and  that  the  running  of  the  statute  was  arrested  in  any 
event  not  later  than  July  4,  1863 ;  and  we  think  it  follows 
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that  the  holding  of  Guthrie  for  his  step-daughter  oould  not 
have  completed  her  title,  even  if  she  had  had  color  of  title, 
for  the  reason  that  under  his  holding  the  full  seven  years 
would  not  have  elapsed  until  in  August  or  September,  1863. 

Inasmuch  as  there  is  considerable  controversy  about  when 
Guthrie  made  his  improvements  we  can.  say  that  we  rest 
our  finding  on  his  own  testimony  and  that  of  his  step-daugh- 
ter, Josephine.  He  says  in  one  place  in  his  deposition  that 
this  was  done  in  July  or  August,  1863,  but  explains  later 
that  he  did  not  begin  the  building  of  the  house  and  the 
making  of  his  improvements  until  after  his  crops  were  'laid 
by^'  that  year,  which,  he  indicates,  was  in  July,  and  that 
it  took  him  about  six  weeks  to  build  the  house  and  get  ready 
to  move  in  and  take  possession.  In  another  place  he  speaks 
of  taking  possession  in  the  fall  of  1863;  and  Josephine 
speaks  of  his  possession  being  taken  in  that  fall.  We 
think  his  possession  was  not  taken  earlier  than  September 
of  that  year,  and  so  find. 

It  is  further  insisted  on  behalf  of  defendant  that  after 
the  close  of  the  Civil  War,  Guthrie  held  possession  for  his 
step-daughter  until  1874, — that,  in  fact,  his  possession  for 
her  was  continuous  from  1856  to  1874,  and  that  his  hold- 
ing for  and  on  her  behalf  after  the  close  of  the  Civil  War 
added  to  that  before,  completed  her  title.  A  careful 
reading  of  the  record  convinces  us  that  this  contention  of 
fact  as  to  his  later  holdings  is  not  well  made.  First,  we 
are  of  the  opinion  that  the  possession  held  by  Guthrie 
after  the  Civil  War  was  not  for,  or  that  it  oould  not  inure 
to  the  benefit,  of  his  step-daughter.  He  discloses  that  he 
was  in  the  Civil  War  from  1862  to  1864,  and  says  when 
he  returned  from  the  war  in  1864  he  again  took  possession 
of  the  improvements  he  had  made  in  1866,  but  he  nowhere 
intimates  that  he  sought  permission  from  the  guardian  of 
Josephine  to  repossess  himself  of  the  lands,  or  that  he  had 
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her  permission  or  the  permiasion  of  her  husband;  and  if 
he  had  attempted  to  seek  the  permission  of  Josephine's 
guardian,  or  the  man  who  had  been  her  guardian,  and  had 
obtained  it,  it  would  have  been  a  nullity,  for  the  reason 
that  it  is  well-settled  law  that  the  mairiage  of  a  female 
ward,  although  she  be  under  twenty-one  years  of  age,  termi- 
nates the  guardianship.  Jones  v.  Ward,  10  Yer.,  160; 
State  V.  Parker,  8  Baxter,  497 ;  Lams  v.  Farmer,  11  Lea, 
568. 

A  second  reason  why  the  later  holding  did  not  inure  to 
the  benefit  of  Josephine  is  that  after  her  marriage  she 
ceased  to  be  a  member  of  Guthrie's  family,  and  the  doc- 
trine of  the  McLemore-Durivage  case,  already  referred  to, 
could,  under  the  authorities,  have  no  application.  Still  a 
third  reason  why  the  holding  of  Guthrie  after  the  close 
of  the  Civil  War  would  not  inure  to  the  benefit  of  his  step- 
daughter so  as  to  be  added  to  the  holding  before  is  that 
the  holding  was  not  so  connected  with  the  earlier  in  point 
of  time  and  not  so  continuous  as  to  have  that  effect. 

We  deem  it  unnecessary  to  discuss  the  great  volume  of 
evidence  on  this  question,  but  will  say  that  we  have  read 
it  and  re-read  it  with  much  care.  Taking  Guthrie's  own 
statement  of  fact  to  be  true,  he  fails  to  show  a  connected 
and  continuous  possession.  True,  there  is  some  evidence 
offered  tending  to  show  much  more  possession  than  Guthrie 
claims,  bt  this  is  inconsistent  with  Guthrie's  swearing.  To 
illustrate  the  point,  much  evidence  was  taken  with  a  view 
of  establishing  that  one  Bill  Dechard  lived  on  the  lands 
something  like  three  years  under  Guthrie,  when  Mr.  Guth- 
rie does  not  claim  to  have  had  him  there  as  his  tenant  for 
more  than  "a  year  or  more,"  as  he  expresses  it.  Then,  those 
who  attempted  to  establish  possession  for  three  years  by 
Dechard  show  that  he  went  to  the  place  in  the  spring  and 
moved  away  in  the  autumn  and  then  went  back  again  the 


330  COURT  OF  CIVIL  APPEALS, 

Crabtree  v.  Hatcher. 

next  July  or  August^  and  then  away  and  back  a  third  time. 
Yet,  his  daughter,  whose  testimony  is  relied  on  most  strong- 
ly hy  defendant  to  show  Dechard's  holding  for  three  years, 
when  asked  what  made  her  father  go  back  to  the  Guthrie 
place  after  he  had  first  left  it,  answers :  "We  all  took  the 
chills  and  moved  right  back  to  the  Guthrie  place,"  thus 
unmistakably  indicating  that  the  going  back  was  not  be- 
cause of  any  previous  intent,  but  because  of  sickness  in  her 
father's  family,  and  that  therefore  the  previous  going  away 
was  not  meant  as  a  mere  temporary  leaving.  It  is  too  well 
settled  to  require  the  citation  of  authorities  that  a  going 
away  or  a  vacating  of  the  property  without  an  intent  to 
return  to  it  or  hold  possession  in  the  meantime  would  be 
an  abandonment  of  possession  regardless  of  the  time  he  was 
away. 

One  other  matter  insisted  on  in  a  supplemental  brief 
filed  on  behalf  of  defendant  is  that  Overton  H.  West  died 
before  the  date  of  the  issuance  of  the  grant  to  him,  and 
that  under  our  statutes  the  grant  when  it  issued  inured  to 
the  benefit  of  his  heir-at-law  and  became  to  all  intent*  and 
purposes  the  same  as  if  issued  to  her  originally.  We  think 
this  contention  unsound  for  two  reasons:  First,  consid- 
ering all  the  facts  and  circumstances  in  the  record,  we  are 
of  opinion  that  Mr.  West  did  not  die  before  the  issuance 
of  the  grant  to  him.  In  his  original  brief  coimsel  for  de- 
fendant insists  that  the  facts  and  circumstances  establish 
that  West  died  after  the  grant  issued,  and  this  we  think 
is  correct,  notwithstanding  the  change  of  position  on  this 
question  in  a  supplemental  brief.  We  find  the  fact  as  we 
do,  although  Mr.  Guthrie  in  his  deposition  speaks  of  the 
death  of  West  as  having  occurred  "somewhere"  in  1846 
or  1847,  saying,  "I  think"  that  is  when  he  died;  and  also 
in  the  face  of  the  testimony  of  the  daughter,  Josephine,  in 
which  she  refers  to  her  father's  death  as  having  occurred 
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in  1848.  She  also  qualifies  the  date  given  by  her,  saying 
first  that  she  hardly  knew  the  date,  and  then  "I  think  he 
died  in  August,  1848."  It  is  evident  that  neither  of  these 
witnesses  know  the  date  and  that  neither  means  to  attempt 
to  fix  it.  The  fact  that  the  survey  was  made  in  1849,  and 
that  immediately  thereafter  the  grant  issued,  both  of  which 
were  in  West's  name,  indicate  that  he  was  living  when  they 
wore  made,  and  we  so  find  the  fact. 

A  second  reason  why  the  contention  that  the  death  of 
West  before  the  grant  issued  vested  his  daughter  with  title 
just  as  if  the  grant  had  issued  to  her  and  in  her  name,  or 
that  she  must  be  treated  as  the  direct  grantee  named  in  the 
grant,  even  if  Overton  H.  West  died  before  its  issuance, 
is  that  under  out  statutes  and  decisions  the  grant  in  such 
cases  relates  back  to  and  becomes  operative  as  if  issued  in 
the  lifetime  of  the  grantee  named  therein.  Dougherty's 
Heirs  v.  Edminston,  Cooke,  134.  But  the  facts  as  we  find 
them  do  not  call  for  an  application  of  the  law  contended 
for,  even  if  it  be  the  law,  and  it  is  not  necessary  to  consider 
it  further. 

Complaint  is  also  made  at  the  action  of  the  Chancellor 
in  refusing  a  continuance  of  the  case  that  defendant  might 
retake  the  deposition  of  Guthrie  and  his  step-daughter  on 
the  question  of  Guthrie's  holding  possession  for  her.  We 
find  that  it  was  not  necessary  to  retake  the  depositions  of 
these  parties  on  this  question,  and  have  given  to  the  de- 
positions of  Guthrie  found  in  the  record  all  the  force  and 
effect  claimed  for  them  or  which  it  is  claimed  a  retaking 
of  both  could  have.  Therefore  there  was  no  error  in  refus- 
ing the  continuance. 
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Beulah  Vandiveb  v.  W.  E.  Walker. 


Writ  of  certiorari  denied'  by  Supreme  Court. 
{Nashville.     September  Term,  1916.) 

Mabbiaob  Coittract,  Wbonofuixt  Causiitg  Breach  of.  Not  action- 
able when  child  so  influences  parent  as  to  cause. 

For  a  chUd,  a  son»  on  learning  that  his  father  has  entered  into 
a  marriage  contract  wrongfully,  fraudulently  and  maliciously 
to  persuade  and  coerce  and  use  undue  influence  oyer  him, 
the  father,  and  thereby  induce  him  to  breach  the  contract, 
and  refuse  to  enter  into  the  marriage,  in  and  of  itself,  and 
independently  of  the  slander  or  libel,  furnishes  no  ground 
for  an  action  for  damages  caused  thereby. 


From  Franklin  County. 

Appeal  in  error  from  the  Circuit  Court  of  Franklin 
County.     Nathan  Buchanan^  Judge. 

Jesse  Littleton  and  Felix  Lynch  for  Plaintiff  in 
Error. 

Frank  Lynch  and  Floyd  Estill  for  Defendant  in 
Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  Court. 

This  case  is  here  on  appeal  of  plaintiff  below,  Beulah 
Vandiver,  from  a  judgment  of  the  Circuit  Court  of  Frank- 
lin County  sustaining  a  demurrer  to  her  declaration.  In 
the  declaration,  which  is  in  two  counts,  it  is  alleged  that 
plaintiff  and  one  G.  W.  Walker  entered  into  an  agreement 
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to  marry  each  other;  and  in  the  first  count  stating  her 
cause  of  action,  she  alleges  as  follows :  'That  the  defend- 
ant W.  E.  Walker  is  the  son  and  only  child  of  the  said 
Ot.  W.  Walker,  and  as  soon  as  he  learned  of  the  above 
agreement  between  the  plaintiff  and  the  said  George  W. 
Walker,  he  began  to  use  his  influence  with  his  falher  to 
induce  him  to  breach  his  contract  and  refuse  to  marry  plain- 
tiff, and  on  the  —  day  of  February,  1913,  the  said  W.  E. 
Walker,  with  full  knowledge  of  said  agreement  and  con- 
tract, wrongfully  persuaded  and  induced  his  father,  the 
said  G.  W.  Walker,  to  breach  his  contract  and  refuse  to 
carry  out  the  same." 

In  the  second  count  of  the  declaration  it  is  allied: 
"That  the  defendant,  with  full  knowledge  of  the  contract 
and  agreement  between  plaintiff  and  the  said  G.  W.  Walker, 
maliciously  and  fraudulently  by  the  use  of  persuasion  and 
coercion  and  undue  influence  induced  the  said  G.  W. 
Walker  to  breach  his  contract  to  marry  plaintiff,  and  on 
account  of  which  the  said  G.  W.  Walker  did,  on  the  — 
day  of  February,  1913,  breach  his  contract  and  agreement 
to  marry  plaintiff  by  refusing  to  carry  out  the  same,  al- 
though the  plaintiff  was  ready  and  willing  to  perform  her 
part  of  the  contract." 

The  demurrer  makes  the  questions :  First,  that  the  son 
had  the  right  to  advise  his  father  not  to  marry,  and  to  per- 
suade him  not  to  do  so ;  second,  that  the  defendant  was  not 
charged  with  maliciously  interfering  with  the  marriage  con- 
tract; third,  that  the  alleged  damage  resulted  from  the 
breach  of  the  contract  with  G.  W.  Walker,  and  the  breach 
was  the  efficient  and  proximate  cause  of  the  damage,  and 
the  alleged  wrongful  interference  on  the  part  of  the  son 
was  the  remote  cause  thereof. 

In  1  Cooley  on  Torts  (Sd  Ed.),  494,  is  found  the  fol- 
lowing: 
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"The  prevention  of  a  marriage  by  the  interference  of 
a  third  person,  cannot,  in  general,  in  itself,  be  a  legal 
wrong.  Thus  if  one,  by  solicitation,  or  by  the  arts  of  ridi- 
cule or  otherwise,  shall  induce  one  to  break  off  an  existing 
contract  of  marriage,  no  action  will  lie  for  it,  however  con- 
temptible and  blamabl^  may  be  the  conduct.  But  a  loss 
of  marriage  may  be  such  a  special  injury  as  will  support 
an  action  of  slander  or  libel,  where  the  party  was  induced 
to  break  off  the  engagement  by  false  and  damaging  charges 
not  actionable  per  se.  Here  the  action,  it  is  perceived,  is 
for  the  defamation,  and  the  loss  of  the  marriage  only  the 
damage  flowing  from  the  injury.  A  contemplated  mar- 
riage might  be  prevented  by  the  forcible  separation  of  the 
parties,  or  by  the  imprisonment  of  one  of  them;  but  the 
wrong  in  contemplation  of  law,  would  consist  in  the  as- 
sault, or  in  the  false  imprisonment,  and  not  in  the  loss  of 
marriage.  The  suit  might,  therefore  lie  in  favor  of  one 
party,  and  not  in  favor  of  the  other,  if  only  one  was  sub- 
jected to  the  illegal  force. 

"It  has  been  held,  however,  that  if  one,  by  the  false  and 
malicious  assertion  to  the  intended  husband  that  the  woman 
is  already  his  own  wife,  succeeds  in  breaking  up  an  in- 
tended marriage,  the  woman  may  have  an  action  against 
him  for  this  fraud." 

■ 

We  also  find  the  case  of  Leonard  v.  Whetstone  (Ind.), 
107  Am.  St.  Rep.,  252,  in  point.  That  suit  was  brought 
by  a  woman  against  the  parents  of  a  man  who  she  alleged 
had  breached  a  contract  to  marry  her,  to  recover  damages 
for  their  alleged  wrongful  acts  in  causing  the  breach  of  the 
contract.  In  her  declaration  she  alleged  that  the  man  who 
had  breached  the  contract  had,  with  the  knowledge  and  con- 
sent of  his  parents,  been  her  suitor  for  three  years;  that 
he  won  her  affections  and  they  became  engaged  to  marry, 
and  under  the  promise  to  marry  her  he  had  seduced  her 
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and  begotten  her  with  child ;  that  he  applied  for  a  license 
to  marry  her,  all  of  which  facts  his  parents  knew;  and 
she  charged  that  with  knowledge  of  the  facts  the  parents, 
to  quote  the  language  of  the  Court  in  the  opinion,  "con- 
spired together  to  wrong  the  appellant  (the  woman  suing) 
and  to  prevent  the  marriage  by  maliciously  persuading, 
commanding  and  hiring  their  said  son  not  to  marry  appel- 
lant, and  to  violate  his  said  marriage  contract;  that  ap- 
pellees (the  parents)  falsely  stated  to  the  clerk  of  the  Cir- 
cuit Court  that  their  said  son  was  a  minor,  and  commanded 
the  clerk  not  to  issue  the  marriage  license,  and,  further, 
to  cause  said  marriage  contract  to  be  broken,  they  told  their 
«aid  son  that  if  he  married  appellant  they  would  drive  him 
from  home,  disown  and  disinherit  him ;  that  appellees  hired 
another  person  to  take  said  son  to  parts  unknown,  and  paid 
aaid  son  large  sums  of  money  to  remain  away,  so  that 
appellant  could  not  communicate  with  him ;  that  by  reason 
of  said  acts  and  words  of  appellees,  the  said  son  refused 
to  marry  appellant ;  .  .  .  that  the  appellant,  on  account 
of  said  promise  to  marry,  made  preparations  therefor,  and 
denied  herself  the  society  and  attentions  of  other  young 
men;  that  but  for  the  wrongful  and  malicious  acts  of  ap- 
pellees, their  said  son  would  have  married  appellant,  and 
continued  to  love  and  respect  her.  The  further  allegation 
is  made  that  at  the  time  this  action  was  commenced,  ap- 
pellant had  become  the  mother  of  the  child  begotten  as 
aforesaid,  and  that  by  the  acts  of  appellees  she  had  been 
damaged  in  the  sum  of  ten  thousand  dollars."  It  was  also 
alleged  that  the  parents  had  spoken  to  their  son  "false  and 
slanderous  words  of  and  concerning  (the  woman  he  had 
contracted  to  marry)  ;  imputing  to  her  the  sin  of  whore- 
dom and  the  crime  of  abortion." 

The  trial  Court  sustained  a  demurrer  to  the  declaration 
in  that  case,  and  that  action  of  the  trial  Court  was  sus- 


386  COURT  OF  CIVIL  APPEALS, 

Vandiver  v.  Walker. 

tained  by  the  Appellate  Court,  the  last  named  Court  in 
its  opinion  saying: 

''We  cannot  hold  other  than  that  a  parent  has  a  perfect 
right  to  advise  the  child  whether  he  or  she  shall  enter  into 
a  contract  of  such  importance  as  one  of  marriage.  Nor 
should  parents'  advice  be  withheld  from  a  child  where  an 
agreement  to  marry  has  been  made,  and  in  the  judgment 
of  the  parents  of  either  of  the  contracting  parties,  the  union 
ought  not  to  take  place." 

Then,  after  quoting  with  approval  some  of  the  language 
hereinbefore  copied  from  Cooley  on  Torts,  it  was  further 
said  in  the  Leonard-Whetstone  case : 

"But  if  a  person  is  induced  to  refuse  to  comply  with  his 
agreement  to  marry  by  false  and  slanderous  charges  made 
against  the  other  party  to  the  agreement  by  a  third  person, 
the  action  is  not  against  the  third  person  for  causing  a 
breach  of  the  contract,  but  for  slander  or  libel,  as  the  case 
might  be. 

"Appellees'  advise  may  have  induced  their  son  to  refuse 
to  perform  his  contract  to  marry  appellant.  This  was  not 
an  actionable  wrong  upon  the  part  of  appellees.  If  the 
son  was  of  legal  age,  he  had  a  right  to  refuse  to  act  upon 
the  advice  given.  He  was  not  advised  to  commit  the  crime 
of  seduction,  nor  does  the  complainiat  so  charge. 

"Neither  paragraph  of  the  complaint,  under  the  acknowl- 
edged theory  of  the  pleader,  states  a  cause  of  action." 

It  is  seen  that,  in  the  case  just  quoted  from,  the  decision 
of  the  Court  was  based  on  the  fact  that  the  alleged  wrong 
was  done  by  parents  in  influencing  and  controlling  the  ac- 
tion of  their  son,  and  that,  too,  where  the  strong  allegations 
were  that  the  parents  had  com/manded  and  hired  the  son 
not  to  marry,  and  had  threatened  to  drive  him  from  home 
and  disown  and  disinherit  him-  if  he  did  marry,  and,  to 
prevent  the  marriage,  had  hired  another  to  taJce  him  to  parts 


STATE  OF  TENNESSEE.  337 


Vandlver  v.  Walker. 


unknovm,  and  had  paid  him  large  sums  of  money  to  remmn 
away,  and  had  spoken  to  their  son  false  and  malicious  words 
of  the  plaintiff,  imputvag  to  her  the  si/ti  of  whoredom  and 
the  crims  of  abortion.  Yet,  because  of  the  relation  of 
parent  and  child  existing  between  the  parties,  the  declara- 
tion was  held  demurrable ;  and  we  are  of  opinion  that  the 
fact  of  the  relationship  of  the  defendants  in  the  instant 
case  to  the  son  whom  they  are  accused  of  having  improperly 
influenced,  is  the  controlling  matter. 

As  indicating  the  importance  of  the  fact  of  the  relation- 
ship of  parent  and  child,  we  refer  to  other  authorities.  In 
Oemerd  v.  Oemerd,  1»5  Pa.,  233,  40  L.  R  A.,  549,  a 
father  was  sued  for  d<amages  for  inducing  his  son  to  leave 
his,  the  son's,  wife.  In  the  course  of  the  opinion  in  that 
case  it  was  said,  speaking  of  the  rights  of  the  father:  "It 
was  his  right  to  advise  his  son,  and  in  so  doing,  in  good 
faith  and  with  the  proper  motive,  he  should  not  be  regarded 
in  the  same  light  as  a  mere  intermeddler." 

The  case  of  Tucker  v.  TucJeer,  74  Miss.,  93,  32  L.  R  A., 
623,  was  brought  by  a  wife  against  her  husband's  father 
to  recover  damages  on  a  charge  that  the  defendant  had 
alienated  the  affections  of  his  son  for  the  wife,  and  caused 
him  to  leave  her ;  and,  in  the  course  of  the  opinion  in  that 
case,  it  was  remarked  that,  "The  instinct  and'  conscience 
unite  to  impose  upon  every  parent  the  duty  of  watching 
over,  oaring  for,  and  coimselling  and  advising  the  child  at 
every  period  of  life,  upon  marriage  and  after  marriage, 
whenever  the  necessities  of  the  child's  situation  require  or 
justify  such  action  on  the  parent's  part.  The  reciprocal 
obligations  of  parent  and  child  last  through  life,  and  the 
duty  of  discharging  these  divinely  implanted  obligations 
is  not  and  cannot  be  destroyed  by  the  child's  marriage. 
Multiplied  instances  will  occur  to  the  mind  in  which  a 
failure  of  the  father  to  speak  and  to  act  would  be  regarded 

22 


338  COURT  OF  CIVIL  APPEALS, 

Vandlver  v.  Walker. 

with  horror.  A  daughter  who  has  recklessly  contracted  an 
undesirable  marriage  with  a  man  utterly  unworthy  to  be 
the  husband  of  a  virtuous  woman,  against  the  wish  and 
over  the  vigorous  protest  of  the  father,  and  who  has  by 
such  ill-starred  union,  been  brought  to  wretchedness  and 
humiliation  and  want  of  the  ordinary  comforts  of  life,  may 
surely  be  advised,  counseled  and  cared  for  in  the  parental 
home,  even  against  the  will  and  expressed  wish  of  the  un- 
faithful husband." 

See  als  our  own  case  of  Olass  v.  Bennett,  89  Tenn.,  478. 

These  cases  and  others  that  might  be  referred  to  serve 
to  show  that  because  of  the  relation  of  parent  and  child, 
the  right  of  the  one  to  advise  with  and  influence  the  con- 
duct of  the  other,  even  after  the  marriage,  will  not  be  re- 
garded in  the  same  light  as  if  no  such  relation  existed.  And 
we  are  of  opinion  that  public  policy  sanctions  such  hold- 
ings, otherwise,  to  slightly  vary  the  observation  in  Tucker 
V.  Tucker,  a  father  seeing  his  young  daughter  about  to 
marry  an  unworthy  man  would  be  prohibited  from  using 
such  means  as  common  experience  and  observation  teach 
every  one  are  but  proper  to  prevent  such  marriage.     To 

• 

say  that  a  father  in  such  case,  that  is  before  the  marriage, 
would  not  be  justified  in  resorting  to  extreme  measures  in 
the  way  of  influencing  the  daughter  would  be  to  say  that 
he  must  permit  her  to  wreck  her  whole  future,  when  to 
use  his  influence,  although  it  might  require  extreme  meas^ 
ures,  would  be  but  doing  a  parental  duty ;  and  in  like  man- 
ner when  children  of  mature  years  see  an  aged  parent  mak- 
ing a  similar  mistake  the  policy  of  the  law  should  justify 
measures  that  could  not  be  justified  if  the  parties  using 
them  sustained  no  such  relations  to  the  party  on  whom 
they  were  used.  Such  are  clearlv  the  considerations  that 
prompted  the  decision  in  the  case  of  Tucker  v.  Tucker, 
supra,  as  is  shown  by  the  language  used  in  that  case. 
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Of  course,  after  the  marriage  has  actually  taken  place 
the  same  measures  should  not  be  permitted  to  separate  the 
parties  as  to  prevent  the  marriage,  and  the  cases  treating 
of  the  right  to  then  intervene  simply  serve  to  illustrate  how 
the  law  regards  the  rights  -of  the  parent  toward  the  child 
or  the  child  toward  the  parent  in  such  matters. 

Counsel  for  plaintiff  in  error  cite  and  rely  on  Addison 
on  Torts  (Wood's  Edition),  Vol.  1,  sections  17  and  41; 
38  Cyc,  508;  and  Chambers  v.  Baldwin^  91  Ky.,  11  L. 
R.  A.,  545,  in  support  of  their  contention  that  such  inter- 
ference with  contractual  relations  and  rights  as  the  declara- 
tion charges  which  causes  a  breach  of  a  contract  is  action- 
able ;  and  there  can  be  no  doubt  but  that,  speaking  gen- 
erally, this  is  true,  but  the  authorities  relied  on  by  coun- 
sel do  no  more  than  declare  the  law  generally  applicable. 
They  do  not  involve  the  exceptional  character  of  case  at 
bar,  the  interference  with  a  marriage  contract  by  one  sus-  ' 
taining  the  relation  of  child  or  parent  to  the  party  who  has 
been  induced  to  breach  the  contract. 

For  the  reasons  indicated,  and  without  saying  or  even 
intimating  that  if  the  interference  charged  in  the  instant 
case  had  been  by  a  stranger  or  one  not  bound  by  the  ties 
existing  between  parent  and  child,  we  are  of  opinion  that 
the  judgment  of  the  trial  Court  in  sustaining  the  demur- 
rer was  proper,  and  it  is  affirmed  with  costs. 
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Mbs.  Emma  Long  y.  Mbs.  Mabgabet  Migkleb. 

Affirmed  by  the  Supreme  Court  on  certiorari. 
(Knoxville.    May  Term,  1915.) 

1.  Wuxs,  Execution.    Publication  not  necessary. 

In  the  execution  of  a  last  will  and  testament  in  Tennessee, 
such  as  is  required  to  he  subscrihed  by  witnesses,  it  is  not 
required  by  our  statutes  and  not  necessary  that  the  testator 
declare  or  make  known  to  the  subscribing  witnesses  at  the 
time  of  or  before  the  signing  of  such  witnesses  that  It  is  his 
will,  that  is  to  publish  it;  such  not  being  required  by  com- 
mon law  or  statute. 

2.  Same.    Position  of  names  of  suhscrihing  witnesses  on  the  wiUt 

and  absence  of  attestation  clause  not  material. 

The  fact  that  one  subscribing  witness'  name  is  signed  at  the 
bottom  of  the  will  on  the  right  side  of  the  paper  just  under 
the  name  of  the  testator,  instead  of  on  the  left  side,  and  that 
there  is  no  attestation  clause,  is  immaterial. 


Feom  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.    N.  L.  Baohman,  Judge. 

W.  B.  MiLLEB  for  Plaintiffs  in  Error. 

SizEB,   Chambliss  &  Chambliss   for   Defendants   in 
Error. 

Mb.    Justice   Hughes   delivered  the  opinion  of  the 
Court. 
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The  ultimate  question  for  decision  in  this  case  is 
whether,  under  our  statutes,  it  is  necessary  for  one,  in  exe- 
cuting a  last  will  and  testament  that  the  law  requires  shall 
be  subscribed  by  witnesses,  to  declare  or  make  known  to 
those  witnessing  it,  before  or  at  the  time  they  subscribe 
their  names  to  it,  that  it  is  the  last  will  and  testament  of 
the  party  executing  it,  in  other  words  to  publish  it. 

It  is  not  necessary  to  set  out  in  full  the  will  involved 
here,  as  no  question  is  made  about  it  except  as  to  the  man- 
ner of  its  execution.  To  show  the  precise  situation  in  this 
regard  it  is  necessary  to  here  set  out  only  the  last  sentence 
of  the  document  in  question,  together  with  what  follows  it, 
which  are  as  follows : 

"I  am  in  full  possession  of  my  mental  faculties  and 
voluntarily  make  this  will. 

"Witness, 
"L.  W.  Llewellyn. 

E.  N.  Philips. 
W.  W.  Spotts." 

On  the  hearing  in  the  Circuit  Court,  where  the  case  was 
tried  before  the  Circuit  Judge  aand  a  jury,  L.  W.  Lle- 
wellyn and  W.  W.  Spotts  were  examined  as  witnesses  on 
behalf  of  proponent,  and  by  these  witnesses  it  was  shown 
that  B.  X.  Philips  had  been  making  his  home  at  the 
Mountain  City  Club  in  Chattanooga  for  some  years  pre- 
ceding and  at  the  time  the  instrument  in  question  was 
signed,  which  was  on  December  24,  1913,  and  he  had  been 
ill  and  confined  to  his  room  for  some  days  immediately 
preceding  the  date  the  paper  was  signed.  Mr.  Philips  took 
the  paper  first  to  Mr.  Llewellyn,  and,  exhibiting  it,  asked 
him,  Mr.  Llewellyn,  to  witness  his  signature  which  had 
already  been  attached,  to  which  request  Mr.   Llewellyn 
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replied  that  he  did  not  like  to  sign  anything  without  know- 
ing what  it  was,  whereupon,  according  to  Mr.  Llewellyn's 
testimony,  Mr.  Philips  said,  "Well  you  know  that  is  my 
signature",  and  thereupon  Mr.  Llewellyn  signed  the  in- 
strument at  the  request  and  in  the  presence  of  Mr.  Philips, 
signing  his  name  under  the  word  "witness"  which  was  also 
written  on  the  paper  in  the  position  indicated  by  the 
portion  of  the  writing  just  set  out.  Mr.  Philips  then, 
without  giving  any  further  information  as  to  what  it  was 
he  was  having  signed,  took  the  paper  and  went  into  a  room 
near  by  which  was  occupied  by  Mr.  Spotts,  going  directly 
from  where  Mr.  Llewellyn  had  signed  his  name  to  the 
room.  There  he  requested  Mr.  Spotts  to  sign  it,  saying 
that  it  was  his  will.  It  was  then  so  folded  that  Mr.  Spotts 
saw  nothing  except  the  signature  of  Mr.  Philips.  Mr. 
Spotts,  on  receiving  this  request  and  information,  signed 
the  paper,  signing  just  under  the  name  of  Philips  as  indi- 
cated by  the  portion  herein  set  out.  About  a  week  after 
this  occurence  Mr.  Philips  told  Mr.  Llewellyn,  the  witness 
who  had  first  signed  the  instrument,  that  it  was  his  will 
which  he  had  signed.  The  whole  instrument  it  appears 
was  in  the  handwriting  of  Mr.  Philips  except  that  it  was 
written  on  stationery  of  the  Mountain  City  Club,  which 
had  printed  at  the  head  of  it  the  words  "Mountain  City 
•Club"  and  on  a  line  meant  for  the  date  the  words  "Chat- 
tanooga, Tennessee"  and  a  blank  and  "191 — "  meant  for 
the  date.  That  Mr.  Philips  was  possessed  of  testamentary 
capacity  at  the  time  the  will  was  executed  is  testified  to  by 
the  subscribing  witnesses,  and  not  questioned. 

On  the  examination  of  Llewell^Ti  and  Spotts  as  wit- 
nesses before  the  jury,  and  when  the  facts  just  set  out  with 
reference  to  the  execution  of  the  paper  had  been  developed, 
together  with  other  facts  not  necessary  to  be  now  stated, 
the  paper  writing  in  question  was  offered  in  evidence. 
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when  its  introduction  was  objected  to  on  the  ground  that 
its  execution  had  not  been  properly  proven  by  two  wit- 
nesses as  required  by  law,  and  that  therefore  it  was  not 
admissible  in  evidence.  This  objection  was  overruled,  and 
it  was  admitted  in  evidence.  Both  sides  thereupon  rested ; 
then,  on  motion  of  proponent,  the  trial  Court  directed  a 
verdict  in  favor  of  the  will,  which  was  accordingly  re- 
turned, and  pursuant  thereto  judgment  was  entered.  Con- 
testant appealed  to  this  Court  and  here  assigns  as  error  the 
action  of  the  trial  Court  in  admitting  in  evidence  the  paper 
writing  purporting  to  be  the  will,  and  also  the  act  of  the 
trial  Court  in  directing  a  verdict,  in  support  of  which  it  is 
contended  that  the  execution  of  the  paper  as  a  last  will  and 
testament  had  not  been  sufficiently  proven  to  justify  its 
introduction  in  evidence,  and  that,  even  when  introduced, 
the  evidence  was  not  sufficient  to  justify  the  direction  of  a 
verdict.  It  is  insisted,  in  other  words,  that  before  a  last 
will  and  testament  to  which  witnesses  are  required  can  be 
properly  executed  the  maker  thereof  must  make  known  to 
the  witnesses,  before  or  at  the  time  they  sign  it,  that  it  is 
his  last  will  and  testament. 

In  1  Underbill  on  Wills,  under  the  chapter  treating  of 
the  execution  and  attestation  of  written  wills,  in  Section 
180,  is  found  the  following:  "Thcstatute  29  Car.,  II.,  c.  3, 
commonly  known  as  the  Statute  of  Frauds,  required  that 
all  devises  or  bequests  of  lands  or  tenements  which  are 
devisable  under  the  Statute  of  Wills  or  by  custom  must  be 
in  writing  and  signed  by  the  party  devising  the  same,  or 
by  some  other  person  in  his  presence,  and  by  his  direction 
or  request,  and  that  such  devise  should  be  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  three  or  four 
credible  witnesses.  The  provisions  of  this  State  have  been 
adopted  by  necessary  implication  as  a  part  of  the  common 
law  or  expressly  re-enacted  in  nearly  every  State  of  the 
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American  Union,  with  the  additional  requirement,  in  ex- 
press terms,  in  several  of  the  States,  that  the  testator  must 
declare  that  the  instrument  is  his  will  in  the  presence  of 
the  attesting  witnesses." 

Still  in  the  same  chapter,  and  in  Section  202  of  the  same 
work,  it  is  said : 

"In  the  United  States  the  question  whether  a  testator 
must,  at  the  time  of  the  execution  of  the  will,  publish  it — 
i,  e.y  declare  the  instrument  that  he  is  subscribing  is  his 
last  will,  depends  wholly  upon  statutory  regulations.  In 
those  jurisdictions  where  the  English  Statute  of  Frauds 
has  been  substantially  re-enacted,  no  publication  of  the  will 
by  the  testator  is  required.  The  witnesses  need  not  know 
that  the  instrument  which  they  attest  is  a  will,  for  the  law 
requires  a  subscription  by  a  witnesses  only  in  order  that 
the  paper  which  is  offered  for  probate  as  a  will  may  be 
then  identified  as  the  same  instrument  which  was  exe- 
cuted by  the  testator  in  the  presence  of  the  witnesses." 

To  the  same  effect  is  the  law  as  laid  down  in  40  Cyc, 
1116-7.  There,  referring  to  wills,  it  is  said:  "Publication 
signifies  the  act  of  declaring  or  making  known  to  the  wit- 
nesses that  the  testator  understands  and  intends  the  in- 
strument subscribed  by  him  to  be  his  last  will  and  testa- 
ment", after  which  it  is  said :  "Unless  required  by  statute 
publication  of  a  will  is  unnecessary".  These  authorities 
cite  many  cases  in  support  of  the  propositions  laid  down, 
American  and  English,  including  in  the  list  of  American 
cases  some  from  Alabama,  Connecticutt,  District  of  Colum- 
bia, Delaware,  Illinois,  Indiana,  Iowa,  Kentucky,  Maine, 
Massachusetts,  Mississippi,  Oregon,  Pennsylvania,  South 
Carolina,  Vermont,  Virginia  and  Wisconsin.  In  fact,  so 
well  settled  is  the  law  that  we  deem  it  unnecessary  to  at- 
tempt any  review  of  the  cases,  but  will  observe  that  the 
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following  will  be  found  to  present  it  in  a  clear  and  satis- 
factory manner:  Osborne  v.  Cook^  11  Cush.  (Mass.),  582, 
59  Am.  Dec.,  156 ;  In  re  Clafflin's  Will,  75  Vt.,  19,  58  L. 
E.  A.,  261;  Watson  v.  Pipes,  32  Miss.,  461;  Allen  v. 
Oriflin,  69  Wis.,  529 ;  Scott  v.  Hawk,  107  Iowa,  723,  7 
Am.  St  Kep.,  228.  The  case  reported  in  58  L.  E.  A.,  261, 
contains  a  valuable  discussion  of  the  question  in  which 
both  English  and  American  cases  are  reviewed  at  some 
length.  We  think  the  law  so  well  settled  in  accord  with 
the  text  expressions  herein  copied  that  further  discussion 
of  that  question  is  unnecessary. 

The  next  question  is,  does  the  Tennessee  statute  require 
that  the  testator  shall  declare  the  instrument  to  be  his  will 
before  or  at  the  time  the  attesting  witnesses  sign  it  ? 

Our  statute  bearing  on  this  question  is  foimd  in  Shan- 
non's Code  at  Section  3895,  and  is  as  follows : 

"Xo  last  will  or  testament  shall  be  good  or  sufficient  to 
convey  or  give  an  estate  in  lands,  unless  written  in  the 
testator's  lifetime,  and  signed  by  him,  or  by  some  other 
person  in  his  presence  and  by  his  direction,  and  subscribed 
in  his  presence  by  two  witnesses  at  least,  neither  of  whom 
is  interested  in  the  devise  of  said  lands." 

It  is  seen  tliat  all  that  is  required  of  the  witnesses  is 
that  they  subscribe  to  the  will  in  the  presence  of  the  testator 
and  by  his  direction.  This  clearly  does  not  require  that 
they  should  know  the  contents  of  the  will  or  even  that  they 
should  know  that  it  is  a  will.  As  shown  by  the  language 
first  quoted  from  Underbill  on  Wills  the  English  Statute 
of  Wills  required  that  the  witnesses  should  "attest  and  sub- 
scribe in  the  presence  of  the  testator,"  thus  including  the 
very  word  used  in  our  statutes,  the  word  "subscribe,"  and 
in  addition  thereto  the  word  "attest."  This  use  of  an  addi- 
tional word  might  be  taken  to  mean  more  than  merely  sub- 
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scribe,  as  is  pointed  out  in  the  Olafflin  case^  supra,  yet, 
not  withstanding  the  use  of  the  additional  word,  the  Courts 
hold  under  such  statutes  that  it  is  not  necessary  for  the 
testator  to  declare  or  make  known  to  the  subscribing  wit- 
nesses that  it  is  his  will.  The  Clafflin  case  and  the  Osborne 
case,  to  which  we  have  made  special  reference,  are  direct- 
ly in  point  here,  as  the  statutes  involved  in  those  cases 
required  that  the  witnesses  attest  and  subscribe.  The  same 
is  true  of  other  cases  that  might  be  mentioned.  Clearly, 
we  think,  under  no  view  of  the  instant  case  can  it  be  said 
that  the  testator  was  under  obligation  or  had  on  him  the 
necessity  of  publishing  his  will. 

It  is  scarcely  necessary  to  say  that  the  position  occupied 
on  the  paper  by  the  names  of  the  witnesses  and  the  absence 
of  a  regular  attestation  clause  are  not  material,  the  evi- 
dence clearly  showing  that  it  was  the  intention  of  the  testa- 
tor to  have  Llewellyn  and  Spotts  both  sign  as  witnesses, 
and  that  it  was  their  intention  to  attest  the  instrument  as 
witnesses  and  not  as  principals  executing  it.  Pritchard 
on  Wills  and  Administration,  section  218.  And  it  is  also 
scarcely  necessary  to  add  that  it  was  not  necessary  for  the 
testator  to  sign  his  name  in  the  presence  of  the  witnesses 
or  that  they  should  sign  in  the  presence  of  each  other,  but 
only  that  each  of  the  witnesses  should  sign  in  the  presence 
of  the  testator  and  at  his  request.  Simmons  v.  Leonard, 
91  Tenn.,  183. 

For  the  reasons  indicated  we  are  of  opinion  and  hold  that 
the  will  was  properly  executed  and  attested,  and  that  when 
both  the  witnesses  had  testified  to  having  signed  it  at  the 
request  of  the  testator  and  in  his  presence  it  was  properly 
proven,  there  being  no  controversy  as  to  the  facts,  and  the 
evidence  being  sufiicient  to  establish  the  instrument  as  a 
will,  there  was  nothing  to  submit  to  the  jury ;  and  the  trial 
Court  therefore  properly  directed  a  verdict  in  favor  of 
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the  will.  It  follows  that  the  judgment  of  that  Court  is 
affirmed'  with  costs,  and  the  case  is  remanded  to  the  Cir- 
cuit Court  from  which  it  came  to  this  Court  that  it  may 
be  by  that  Court  certified  for  probate  in  the  County  Court. 


Louisville  &  Nashville  Railroad  v.  Fostee  Bbos.- 

Barxett  Co. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Knoxville.    May  Term,  1915.) 

1.  Subrogation.    No  right  to,  when  payment  voluntary. 

One  voluntarily  paying  the  debt  or  obligation  of  another  Is 
not,  by  virtue  of  such  payment,  entitled  to  be  subrogated  to 
the  rights  of  the  party  so  paid  to  recover  from  the  party 
whose  obligation  has  been  discharged. 

2.  Same.    Same.    Carrier's  payment  of  loss  resulting  from,  error 

of  agent f  not  voluntary,  when. 

An  agent  of  a  common  carrier  of  goods,  by  erroneous  direc- 
tions, caused  goods  which  his  principal  had  carried  to  be 
delivered  to  another  than  the  consignee  thereof,  which  other, 
thinking  the  goods  were  his,  appropriated  them  to  his  own 
use.  Upon  learning  this  the  carrier  paid  to  the  consignee  of 
the  goods  their  value  and  brought  suit  against  the  party 
appropriating  them,  seeking  to  be  subrogated  to  the  rights 
of  the  consignee  whose  goods  were  converted.  Held,  The 
payment  by  the  carrier  not  voluntary,  and  recovery  awarded. 


From  Knox  County. 


Appeal  from  the  Chancery  Court  of  Knox  County.  Will 
D.  Wright^  Chancellor. 
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Jas.  B.  Wbioht  and  Johnson  &  Cox  for  Complainant. 

Wright  &  Jones  and  Culton  &  Morrill  for  Defend- 
ant. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  Court. 

Complainant,  Louisville  &  Xashville  Railroad  Co., 
brought  this  suit  in  the  Chancery  Court  of  Ejiox  County 
against  Foster  Bros-Bamett  Co.,  and  by  amendment  made 
Rowe  Transfer  &  Coal  Co.  a  defendant ;  charging  that  cer- 
tain goods  had  been  carried  by  it,  complainant,  from  At- 
lanta, Georgia,  to  Knoxville,  Tennessee,  and  by  it  deliv- 
ered to  Rowe  Transfer  &  Coal  Co.,  which  had  by  mistake 
delivered  the  goods  to  Foster  Bros.-Barnett  Co.,  when  the 
goods  were  in  fact  consigned  and  belonged  to  another, 
Smith-Harrison  Co.,  and  that  Foster  Bros.-Barnett  Co. 
had  appropriated  the  goods  to  its  own  use,  and  that  com- 
plainant had  paid  the  real  owner  and  consignee,  Smith- 
Harrison  Co.,  the  value  thereof;  and  asking  for  a  decree 
against  Foster  Bpos.-Bamett  Co.  and  Rome  Transfer  & 
Coal  Co.  for  the  amount  it  had  paid,  with  interest.  De- 
fendants answered  the  allegations  of  the  original,  and  the 
amended  and  supplemental  bills,  both  denying  liability, 
Foster  Bros.-Barnett  Co.  denying  that  it  had  received  any 
goods  consigned  to  another,  and  Rowe  Transfer  &  Coal 
Co.,  though  admitting  that  it  had  received  the  goods  from 
complainant  and  delivered  them  to  Foster  Bros.-Barnett 
Co.,  pleading  that  delivery  was  made  in  accordance  with 
instructions  given  it  by  complainant. 

On  the  pleadings,  and  depositions  offered  on  behalf  of 
all  the  parties,  the  cause  was  heard  before  the  Chancellor, 
and*  a  decree  was  rendered  dismissing  the  suit  as  to  Rowe 
Transfer  &  Coal  Co.,  but  holding  Foster  Bros.-Barnett  Co. 
liable  to  complainant  for  the  amount  paid,  with  interest. 
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Foster  Bros.-Barnett  Co.  thereupon  appealed  to  this  Court, 
and  here  makes  complaint  by  two  assignments  of  error; 
by  the  first  assignment  insisting  that  the  Chancellor  com- 
mitted error  in  finding  that  the  goods  in  question  were  the 
property  of  Smith-Harrison  Co.,  rather  than  the  goods  of 
Foster  Broe.-Barnett  Co.,  the  insistence  being  that  the 
goods  belonged  to  the  last  named  company  and  were  there- 
fore rightfully  delivered  to  it;  and  by  the  second  assign- 
ment insisting  that,  even  if  the  holding  of  the  Chancellor 
to  the  effect  that  the  goods  were  in  fact  consigned  to,  and 
were  the  property  of,  Smith-Harrison  Co.,  and  were  erron- 
eously delivered  to  Foster  Bros.-Barnett  Co.,  still  there 
was  no  grounds  of  recovery,  because  under  such  circum- 
stances the  payment  by  complainant  to  the  owner  and  con- 
signee of  the  goods  was  a  voluntary  payment. 

As  to  the  question  of  fact,  we  can  say  that,  after  care- 
fully reading  the  record,  we  think  there  can  be  no  serious 
doubt.  Smith-Harrison  Co.  had  shipped  the  goodia  in  ques- 
tion to  Poole  &  Ambrose  of  Dacula,  Georgia,  but  for  some 
reason  they  were  being  returned,  or  re-shipped,  to  Smith- 
Harrison  Co.,  and,  by  mistake  of  the  delivery  clerk  of  the 
railroad  company  at  Knoxville  in  giving  directions  as  to 
where  they  should  be  delivered  they  were  by  Rowe  Transfer 
&  Coal  Co.  delivered  to  Foster  Bros.-Barnett  Co.  The 
goods  were  traced  from  the  point  of  shipment  in  Georgia 
to  Knoxville,  and  the  evidence  clearly  shows  that  in  mak- 
ing delivery  to  Rowe  Transfer  &  Coal  Co.,  which  had  gen- 
eral authority  to  receive  goods  at  the  depot  of  complainant 
and  transfer  them  to  both  Smith-Harrison  Co.  and  Foster 
Bros.-Barnett  Co.,  they  were  designated  by  the  shipping 
clerk  of  the  railroad  company  for  delivery  to  Foster  Bros.- 
Barnett  Co.,  rather  than  to  Smith-Harrison  Co.,  and  be- 
cause of  that  mistake  were  so  delivered. 
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On  these  facts  being  learned,  the  railroad  company  paid 
to  the  proper  consignee,  the  real  owner  of  the  goods,  the 
value  thereof,  and  then  made  demand  on  defendant  that  it 
pay  to  complainant  the  amount  so  paid,  which  demand  was 
refused.  It  can  be  said^  however,  tha  no  blame  attaches 
to  defendant  for  receiving  the  goods,  the  circumstances 
under  which  they  were  received  being  such  that  it  rather 
clearly  appears  defendant  was  then  under  the  impression 
that  they  were  really  the  property  of  Foster  Bros.-Bamett 
Co.  Still,  as  a  matter  of  fact,  they  were  not  the  property 
of  that  company,  but  the  property  of  Smith-Harrison  Co., 
and,  the  goods  being  appropriated  by  defendant,  it  was 
under  obligation  to  account  for  their  value. 

As  to  the  question  of  law  involved,  it  cannot  be  disputed, 
as  contended  by  counsel  for  defendants,  that  if  the  pay- 
ment to  Smith-Harrison  Co.  by  the  railroad  company  was 
voluntarily  made,  there  can  be  no  recovery,  for  it  is  well 
settled  that  if  one  makes  voluntary  payment  there  can  be 
no  subrogation  to  the  rights  of  the  party  who  has  been 
paid.  Motley  v.  Harris,  1  Lea,  577.  Still,  one  of  the 
questions  is,  was  the  payment  by  the  railroad  company  to 
Smith-Harrison  Co.  a  voluntary  payment?  And  we  are 
the  opinion  that  it  was  not  voluntary.  The  failure  to  de- 
liver to  the  consignee  was  a  mistake  of  an  agent  or  employee 
of  the  railroad  company,  for  which  the  railroad  company 
was  responsible.  We  think  it  can  hardly  be  questioned  that 
if  suit  had  been  brought  by  the  consignee  against  the  rail- 
road company  a  recovery  could  have  been  had,  and,  of 
course,  if  such  recovery  could  have  been  had,  it  cannot  be 
said  that  payment  was  voluntary.  But  on  this  question, 
and  the  question  of  the  right  to  maintain  this  suit,  we  are 
not  without  authority.  In  Sheldon  on  Subrogation  (2 
Edition),  section  10,  after  stating  that,  '^If  property  in 
a  carrier's  possession  is  lost  or  destroyed  by  the  fault  of 
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another,  the  carrier  will,  upon  aatiafying  the  owners  for 
such  loss,  be  subgrogated  to  their  rights,"  it  is  said :  "So, 
where  a  carrier  has  by  mistake  delivered  to  one  person 
goods  which  had  been  sold  and  consigned  to  another,  and 
the  former  has  appropriated  them  for  his  own  use,  the 
carrier,  after  satisfying  the  real  owner  for  the  loss,  may 
recover  the  value  of  the  goods  from  the  person  who  has 
thus  received  them." 

In  support  of  the  last  quoted  proposition,  two  English 
cases  are  cited,  Brovm  v.  Hodgson,  4  Taunt,  189;  and 
Coles  v.  Bulman,  6  C.  B.,  184,  both  of  which  we  find  in 
point,  especially  the  Brown-Hodgson  case.  The  facts  of 
that  case,  as  stated  in  connection  with  the  report  of  it,  are 
these:  "Payne  sent  butter  to  London  consigned  to  Pen, 
by  the  hands  of  the  plaintiff,  a  carrier,  who,  by  mistake 
delivered  it  to  the  defendant,  and  (who)  appropriated  it 
to  his  own  use,  selling  it  and  receiving  the  money.  Pen 
had  paid  Payne  for  the  butter,  and  Brown,  admitting  the 
mistake  he  had  made,  paid  Pen  the  value." 

On  these  facts.  Brown,  the  carrier,  brought  suit  against 
Hodgson,  the  party  receiving  the  butter  by  mistake  and 
appropriating  it  to  his  own  use,  to  recover  the  amoimt  paid 
to  Pen.  The  Court,  speaking  through  Chief  Justice  Mans- 
field, held  that  both  the  carrier  and  the  party  receiving  and 
appropriating  the  goods  were  liable  to  the  consignee,  the 
true  owner  thereof,  for  their  value, — that  the  payment  by 
the  carrier  was  not  officiously  made,  and  that  he  could  main- 
tain the  action  against  the  party  appropriating  them  for 
the  amount  so  paid. 

It  is  also  contended  that  complainant's  original  and 
amended  bills  present  inconsistent  theories  of  the  grounds 
of  liability.  An  examination  of  the  pleadings  fails  to 
disclose  any  inconsistency,  or  any  grounds  for  the  conten- 
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tion ;  the  original  bill  simply  ailing  that  the  goods  were 
erroneously  delivered,  while  the  amended  and  supplemental 
bill  repeats  the  charges  of  the  original  bill,  and  then  charges 
in  effect  that  the  goods  were  delivered  by  the  railroad  to- 
Rowe  Transfer  &  Coal  Co.,  to  be  by  it  delivered  to  Smith- 
Harrison  Co.,  and  that  it,  the  transfer  company,  had  re- 
ported that  it  had  erroneously  delivered  the  goods  to  Foster 
Bros.-Barnett  Co.,  without  allying  that  in  fact  the  trans- 
fer company  did  make  wrongful  delivery.  This,  we  think,, 
was  no  more  than  presenting  the  facts  as  complainant  un- 
derstood them  when  the  original  and  amended  bills  were 
drafted,  and  presenting  them  in  such,  way  as  to  recover 
against  both  or  either  of  the  defendants,  as  the  evidence 
might  show  the  facts  to  be.  We  see  nothing  inconsistent 
in  the  two  pleadings,  and  nothing  in  the  way  of  applying 
the  propositions  of  law  already  herein  announced. 

There  being  no  error  in  the  decree  of  the  Chancellor,  it 
is  affirmed,  and  complainant  is  taxed  with  the  costs. 
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J.  W.  ESSABY,  AdM%  V,  G.  A.  GBUaOBY,  ET  AL. 


{Jackson.    January  Term,  1.916.) 

1.  Ck>NTBiBUTOBT  Neougenoe.    When  not  imp«toMe,  us  matter  of 

lavD,  to  one  traveling  defective  highway. 

Whether  one  driylng  a  farm  wagon  in  which  were  himBelf ,  wife 
and  six  children,  drawn  by  gentle  horseB,  but  one  of  which 
was  blind  in  one  eye,  by  continuing  his  Journey  after  night- 
fall where  the  only  light  was  from  the  stars,  along  an  un- 
familiar public  highway,  which  was  not  in  proper  repair,  and 
therefore  more  or  less  unsafe  at  one  place,  but  of  which  con- 
dition the  occupants  of  the  wagon  had  no  notice,  because  of 
which  condition  the  wagon  was  overturned  and  one  of  the 
children  fatally  injured,  whether  such  one  by  such  course 
was  guilty  of  negligence  contributing  to  the  injury,  was  a 
question  for  the  jury,  the  traveler  on  a  public  highway  hav- 
ing the  right  to  assume  the  highway  was  safe  for  travel. 

2.  Db  Facto  Public  Officeb.    Cannot  defend  9Uit  for  toronga  com- 

mitted in  acting  as  officer  de  jure  hy  setting  up  lack  of  title  to 
office. 

One  who  assumes  the  duties  of  a  public  officer;  public  road 
commissioner  in  the  case  in  hand,  cannot  be  heard  to  defend 
an  action  brought  against  him  by  a  third  person  for  wrongs 
committed  because  of  and  while  acting  as  such  officer  by 
urging  his  lack  of  title  to  the  office;  the  assumption  of  the 
duties  of  the  office  operating  as  an  admission  against  him. 

3.  Public  Road  Officebs.    Liable  in  damages  for  failure  to  repair 

roads  only  when  means  available. 

Public  road  officials  are  liable  to  an  action  for  damages  for 
personal  injuries  caused  by  defective  highways  under  their 
control  only  when  they  have  on  hands  or  accessible  money  or 
means  to  repair  the  particular  defect  causing  the  injury  and 
make  all  other  needed  repairs  on  public  highways  under 
their  jurisdiction. 

23 
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4.  Same.    Same.    Recovery  only  hy  those  possessed  of  special  in- 
terests. 

As  a  prerequisite  to  a  recovery  of  damages  for  such  injuries  as 
those  set  out  in  the  last  preceding  division  of  this  headnote 
it  must  be  shown  that  the  party  suing  has  a  peculiar,  private 
interest  in  the  repairing  of  the  highway,  such  as  is  not  pos- 
sessed by  him  as  a  member  of  the  general  public. 


Fbom  Dyee  County. 


Appeal  in  error  from  the  Circuit  Court  of  Dyer  County. 
Joseph  E.  Jones,  Judge. 

Williams  &  Willams  for  Plaintiffs  in  Error. 

Ashley  &  Campbell  for  Defendant  in  Error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Beulah  Essary,  a  girl  ten  and  a  half  years  old,  met  her 
death  as  the  result  of  the  overturning  of  a  wagon  in  which 
she  and  others  were  riding  in  and  along  a  public  highway, 
and  J.  W.  Essary,  her  father,  having  been  appointed  ad- 
ministrator of  her  estate,  brought  this  suit  as  such  admin- 
istrator, in  the  Circuit  Court  of  Dyer  County  against  G.  A. 
Gregory,  C.  P.  Lane  and  H.  J.  Strachn,  alleging,  as  a  basis 
of  a  recovery  of  damages,  that  they  were  public  road  com- 
missioners, having  supervision  over  the  road  where  the 
wagon  was  overturned,  and,  being  charged  with  the  duty 
of  keeping  it  in  repair,  assumed  to  personally  look  after 
its  being  so  kept,  but  negligently  defaulted  in  the  discharge 
of  that  duty,  and  that  it  was  because  of  that  default  that 
the  wagon  was  overturned. 
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Defendants  pleaded  not  guilty,  and  the  case  went  to  trial 
before  Judge  Joseph  E.  Jones  and  a  jury,  when,  at  the 
conclusion  of  the  evidence  offered  on  behalf  of  plaintiff, 
and  on  motion  of  counsel  for  defendants,  a  verdict  was 
directed  in  favor  of  defendants;  the  Court  basing  its  ac- 
tion in  so  directing  the  verdict  on  the  grounds,  as  the 
record  before  us  discloses,  first,  that  the  commissioners 
were  assuming  to  act  under  a  void  and  unconstitutional 
statute,  and,  being  without  power  to  act,  could  not  be  held 
liable  for  any  breach  of  duty  in  connection  with  such  posi- 
tion; and,  second,  that  they  were  not  shown  to  have  had 
funds  with  which  to  place  and  keep  the  road  in  proper 
repair ;  and,  third,  on  the  further  grounds  of  contributory 
negligence  of  the  father  now  suing  as  administrator. 

The  facts  given  rise  to  this  lawsuit,  necessary  to  be  now 
stated,  to  dispose  of  the  case,  are  these :  J.  W.  Essary  was 
removing  his  residence  from  Madison  County,  Tennessee, 
to  Dyer  County,  and  he  and  his  family,  consisting  at  the 
time  of  himself  and  wife  and  seven  children,  and  a  step- 
son and  the  step-son's  wife,  were  going  to  their  new  resi- 
dence in  farm  wagons ;  Mr.  Essary  and  his  wife  and  six  of 
his  children  being  in  one  wagon  and  the  step-son  and  wife 
and  the  other  children  in  another  wagon.  Night  overtook 
them  after  they  reached  Dyer  County,  but  before  arriving 
at  their  destination,  though  not  far  therefrom,  so  they  con- 
tinued their  journey.  After  nightfall  and  sometime  be- 
tween seven  and  eight  o'clock  they  were  driving  along, 
going  at  a  slow  gait,  when  they  came  to  a  narrow  place  in 
the  road  where  there  was  a  ditch  or  washout  on  one  side 
and  a  fence  on  the  other,  at  one  particular  point  along 
which  portion  of  the  road  there  was  a  tree  standing  on  that 
side  where  the  fence  was  located,  the  roots  of  which  pro- 
jected out  into  the  road  about  eighteen  inches,  making  that 
side  higher  than  the  other  side.     The  evidence  as  to  the 
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distance  between  the  tree  on  one  side  and  the  ditch  on  the 
other  varies  somewhat^  the  distance  being,  according  to 
some  of  the  evidence,  ten  to  twelve  feet,  but  according  to 
one  witness  only  eight  feet.  There  was  no  moonlight,  and, 
though  there  was  some  starlight,  there  was  shade  at  the 
point  where  the  wagon  overturned,  so  that  the  ditch  or 
washout  on  the  one  side  of  the  road  could  not  be  seen. 
Neither  Mr.  Essary  nor  anyone  else  in  the  crowd  was 
familiar  with  that  part  of  the  road  or  had  so  much  as  been 
along  there  for  some  years.  When  the  team  that  Mr. 
Essary  was  driving  reached  the  point  where  the  tree  was, 
and  was  "just  swinging  around  the  tree,"  as  Mr.  Essary 
expresses  it,  "they  went  off  into  the  ditch,"  and  as  a  result 
the  wagon  was  overturned  and  the  little  girl  who  "w&b  one 
of  the  children  riding  therein  was  caught  under  the  wagon 
and  killed. 

The  evidence  indicates  that  one  driving  along  by  the 
place  in  question,  even  in  daylight,  could  not  avoid  the 
necessity  of  driving  the  wheels  on  one  side  of  the  wagon 
up  on  the  roots  of  the  tree,  thus  throwing  that  side  of  the 
wagon  higher  than  the  other;  and  it  is  shown  that  even 
then  the  wheels  on  the  other  side  of  the  road,  the  side  next 
to  the  ditch,  would  be  within  about  one  and  a  half  feet  or 
eighteen  inches  of  the  ditch.  It  is  shown  that  the  team 
Mr.  Essary  was  driving  was  gentle,  and  that  he  was  at  the 
time  going  slowly,  and  so  far  as  he  could  see  the  conditions, 
carefully.  Mr.  Essary  was  wholly  without  any  informa- 
tion or  warning  as  to  the  conditions  confronting  him.  It 
is  shown,  however,  that  the  horse  on  the  side  of  the  road 
next  to  the  ditch  or  washout  had  but  one  eye  which  was  on 
the  side  away  from  the  ditch,  putting  the  blind  eye  on  the 
side  next  to  the  ditch ;  and  it  is  insisted  that  driving  along 
a  strange  highway  at  night  without  a  lantern  and  with  a 
horse  in  such  condition  was  of  itself  negligence,  and  that 
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the  trial  Court  properly  so  held.  We  are  of  the  opinion, 
however,  as  to  this  one  feature  of  the  case,  if  there  were 
nothing  else  in  it,  the  question  of  the  negligence  of  Mr. 
Essary,  ^r  rather  his  contributory  negligence,  which  the 
trial  Court  must  have  regarded  as  the  contributory  negli- 
gence of  the  little  girl,  or  attributable  to  her,  would  have 
been  a  question  for  the  jury,  as  one  has  a  right  to  assume 
that  a  traveled  public  highway  is  safe  for  travel.  As  to 
the  horse's  having  but  one  eye,  we  are  of  the  opinion  that 
it  cannot  be  said,  as  a  matter  of  law,  because  of  that  cir- 
cumstance there  was  contributory  negligence,  in  view  of 
the  presumption  just  referred  to  that  the  user  of  a  public 
highway  may  indulge. 

As  to  the  question  of  authority  or  want  of  authority  of 
defendants  to  act  as  road  commissioners  over  the  particular 
rpad  in  question,  we  do  not  regard  the  matter  of  constitu- 
tionality of  the  statute  under  which  it  is  assumed  they 
acted,  and  under  which  they  possibly  did  act,  as  being  at 
all  material,  provided  defendants  were  acting  in  the  ca- 
pacity of  road  commissioners  over  the  road  in  question  at 
the  time  of  the  death  of  plaintiff^s  intestate ;  and  there  is 
some  evidence  tending  to  show  they  were.  In  Sherman  & 
Redfield  on  the  law  of  Negligence  (6th  Ed.),  Volume  2, 
Section  313,  treating  of  action  against  public  officers  for 
their  negligence,  it  is  said : 

"A  de  facto  officer  will  not  be  allowed  to  urge,  in  defense 
of  an  action  against  him  by  a  third  person  for  his  official 
acts,  that  he  is  not  an  officer  d^  jure.  Though  his  office 
may  be  void  as  to  himself,  it  is  valid  as  to  strangers ;  and 
if  one  assumes  the  duties  of  an  office,  his  acts  will  operate 
by  way  of  admission  against  him,  and  strict  proof  of  his 
election  or  appointment  will  not  be  required." 

As  to  the  question  of  contributory  negligence,  we  are 
also  of  opinion  that  the  action  of  the  trial  Court  cannot 
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be  justified  on  that  ground  because,  as  already  stated,  one 
traveling  a  public  highway  certainly  has  a  right  to  assume 
that  he  can  safely  do  so, — and  as  to  the  manner  of  travel- 
ing being  pursued  by  plaintiff  and  his  companioife  on  the 
occasion  in  question,  as  already  indicated  herein,  they  were 
going  at  a  slow  gait,  looking  ahead  as  best  they  could  and 
keeping  within  the  traveled  way.  While  the  horse  on  that 
side  of  the  road  where  the  ditch  was  is  shown  to  have  been 
blind  on  the  side  next  to  the  ditch,  the  evidence  is  that  it 
could  see  well  out  of  the  other  eye,  and  we  think  it  cannot 
be  said,  as  a  matter  of  law,  that  it  is  negligence  per  se  to 
drive  a  horse  with  one  eye  along  a  public  highway  at  night. 
Such  a  holding  would  be  rather  remarkable. 

As  to  the  other  question  on  which  the  trial  Court  based 
his  action  in  directing  a  verdict,  that  is,  that  it  does  not 
appear  that  defendants  had  funds  with  which  to  repair 
or  keep  in  repair  the  highway,  counsel  for  plaintiff  in  error 
does  not  dispute  the  legal  proposition  that  unless  defend- 
ants be  shown  to  have  had  funds  with  which  to  keep  the 
highway  in  repair  they  cannot  be  held  in  damages,  but 
thev  insist  that  this  record  shows  that  thev  did  have  such 
funds,  as  evidence  of  which  they  refer  to  the  fact,  borne 
out  by  the  record, — that  immediately  after  the  girl  was 
killed  by  the  overturning  of  the  wagon,  in  fact,  the  next 
day  after  she  was  buried,  there  is  evidence  that  one  of  the 
defendants,  Commissioner  Lane,  together  with  others  went 
to  the  place  in  question  and  changed  the  road  so  as  to  make 
it  run  on  the  other  side  of  the  tree  from  where  it  had 
formerly  run,  and  so  as  to  put  a  strand  of  wire  on  that 
side  next  to  the  ditch.  We  are  of  opinion,  however,  that 
the  circumstances  relied  on  is  no  evidence  that  the  commis- 
sioners had  funds  with  which  they  could  make  repairs, 
or  could  have  put  the  road  in  proper  condition.  Mr.  Essary 
himself  testifies  more  fully  than  anyone  else  as  to  the  re- 
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pairing  of  the  road  following  the  death  of  the  child.  His 
testimony  is  that  the  little  girl  was  buried  on  Friday,  and 
that  on  the  next  day  thereafter,  to  use  his  exact  language, 
referring  to  defendant  Lane,  "C.  P.  Lane  and  others  went 
there  and  wired  this  place  off  and  turned  the  road  around 
the  tree";  but  it  is  not  in  evidence  by  anyone  or  even 
claimed  that  any  other  commissioner  was  in  any  way 
connected  with  the  changing  of  the  road,  and  it  affirmative- 
ly appears  that  one  of  the  other  commissioners  was  not 
in  any  way  connected  with  it,  so  it  is,  the  indications  are 
that  Commissioner  Lane  and  others  of  the  neighborhood, 
because  of  the  occurrence  of  the  accident,  and  acting  of 
their  own  volition  as  individuals  and  not  as  officials,  made 
the  change  in  the  road;  and  there  is  no  intimation  any- 
where that  nyone  was  paid  for  any  service  rendered  in  con- 
nection therewith.  Further,  even  if  we  should  assume 
that  the  fact  of  Lane's  going  with  others  and  changing  the 
road  on  the  next  day  after  the  burial  of  the  child  was  any 
evidence  that  the  commissioners  had  access  to  any  money 
or  means  for  that  purpose  there  could  certainly  arise  no 
inference  therefrom  that  there  was  sufficient  money  or 
means  on  hands  or  accessible  to  the  commissioners  to  re- 
pair this  place  and  make  all  other  proper  repairs  needed 
in  the  highway  under  their  supervisions;  and  the  law  is 
as  we  will  show  by  quotations  to  now  be  made,  that  when 
road  officers  have  money  or  means  which  they  can  use  at 
their  discretion  at  one  place  or  another  on  the  public  high- 
way under  their  jurisdiction,  but  are  not  possessed  of  and 
have  not  access  to  sufficient  money  or  means  to  make  all 
needed  repairs,  then  they  are  left  a  discretion  as  to  where 
they  will  make  repairs,  and  the  Courts  will  not  assume  to 
control  that  discretion  to  the  extent  of  holding  them  re- 
sponsible for  having  used  it  at  a  particular  place  instead 
of  another. 
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In  Throop  on  Public  Officers,  section  737,  is  found  the 
following : 

"The  duty  of  keeping  the  highways,  roads,  and  bridges, 
under  their  control,  in  proper  repair,  is  ministerial,  and 
for  a  failure  to  perform  that  duty,  they  (highway  officers) 
are  liable  to  an  action  for  damages,  by  any  person  injured 
by  reason  of  the  insufficiency  of  any  highway,  road,  or 
bridge,  under  their  control,  provided  they  have  funds  at 
their  disposal,  sufficient  for  the  purpose  of  keeping  the  same 
in  proper  repair,  but  not  otherwise.  .  .  .  But  where 
the  highway  officers  have  funds,  but  not  sufficient  funds, 
or  the  means  to  procure  sufficient  funds,  to  make  all  the 
repairs  which  are  needed,  it  becomes  a  matter  of  judg- 
ment and  discretion,  to  determine  the  repairs  which  are 
most  urgently  needed,  and  they  are  not  liable  for  an  error 
of  judgment  in  making  such  determination.'' 

Still  another  ground  on  which  we  think  the  trial  Court 
was  justified  in  directing  a  verdict  is  that  it  is  not  shown, 
and,  of  course,  it  is  hardly  possible  to  conceive  that  it  could 
have  been  shown,  that  deceased  had  any  peculiar  private 
interest  in  the  traveling  of  the  road  where  she  was  injured, 
a  prerequisite  to  recovering  in  this  case.  As  said  in  Elliott 
on  Roads  and  Streets  (3d  Ed.),  section  863: 

"Where  a  duty  to  improve  or  repair  a  road  or  street  is 
an  imperative  one,  and  is  one  in  which  cm  individual  has 
a  peculiar  private  interest  (italics  ours)  as  distinguished 
from  that  which  he  has  in  common  with  other  members 
of  the  community,  the  highway  officer  who  negligently 
performs  the  duty  so  enjoined  upon  him  must  make  good 
to  the  individual  any  special  loss  or  damage  that  he  may 
have  sustained,  provided  the  law  has  placed  at  the  com- 
mand of  the  officer  the  funds  necessary  to  enable  him  to 
perform  the  duty  imposed  upon  him.     It  is  evident  that 
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justice  requires  that  an  officer  who  has  no  funds  to  enable 
him  to  perform  his  duty  should  not  be  held  liable  for  a 
failure  to  do  that  which  he  has  not  the  means  of  doing 
without  advancing  his  own  money.  Essentially  the  same 
rule  which  exempts  a  public  corporation  from  liability 
where  it  has  no  funds  at  its  command,  exonerates  a  high- 
way officer  for  failing  to  do  what  the  law  commands  him 
to  do." 

On  the  general  proposition  that  before  one  can  recover 
for  a  breach  of  duty  to  the  public,  such  as  the  breach  al- 
leged in  the  case  at  bar,  he  must  show  a  duty  to  him  per- 
sonally, see,  also,  the  authority  last  quoted,  section  857; 
15  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  412;  3Y  Cyc,  302;. 
Cary  v.  Brown,  3  Tenn.  C.  C.  A.,  399. 

It  is  proper  to  here  remark  that  we  do  not  regard  the 
authorities  we  have  just  referred  to  and  quoted  as  being 
at  all  in  conflict  with  the  cases  relied  on  by  plaintiff  in  error 
in  the  case  at  bar.  As  to  the  case  of  Bhea  County  v. 
Sneed,  105  Tenn.,  581,  it  need  but  be  said  that  the  duty 
there  imposed  and  for  the  failure  to  perform  which,  that  is, 
the  failure  of  bridge  commissioners  to  take  bond  from  one 
contracting  to  build  a  public  bridge  guaranteeing  the  pay- 
ment for  all  materials  and  labor  used  in  its  construction, 
of  which  the  Court  was  speaking  in  using  the  language 
here  relied  on,  that  duty  was  one  imposed  under  a  special 
statute  containing  provisions  that  distinguish  it  from  any 
statute  applicable  here.  Further,  the  language  there  used 
was  wholly  dictum.  Also  State  v.  McClellan,  113  Tenn., 
606,  another  case  relied  on,  involved  the  liability  of  a  reg- 
ister for  failing  to  properly  register  a  deed  where  the  exact 
wording  of  a  statute  controlled.  Further,  that  case  in- 
volved a  question  of  liability  of  one  who  has  received 
money  from  another  for  doing  an  act  he  fails  to  do  so  that 
the  party  suing  there  had  a  special  interesft  in  the  subject 
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matter  of  the  suit,  an  interest  different  from  that  of  the 
general  public.  All  the  cases  relied  on  are  in  like  manner 
easily  distinguishable  from  the  case  at  bar. 

For  the  reasons  indicated  we  are  of  opinion  the  action 
of  the  trial  Court  in  directing  a  verdict  was  correct,  and 
it  is  affirmed  with  costsi. 


D.  H.  Wortham  v.  State  ex  rel.  Z.  N.  Estes. 
(Jackson.    January  Term,  1915.) 

1.  Contempt.    Violation  of  an  injunction  issued  under  Nuisance 

Act,    Reasonable  douM,    Criminal  aspect. 

While  a  proceeding  in  contempt  is  criminal  in  its  nature  and 
guilt  in  the  lower  Court  must  be  established  beyond  a  rea- 
sonable doubt,  a  conviction  in  the  lower  Court  overturns  this 
presumption,  and  when  the  case  reaches  the  appellate  Court 
appellant  must  show  that  the  evidence  preponderates  against 
the  verdict. 

2.  Same.     Whether  proceeding  he  summary.    Recitals. 

Where  a  party  has  been  convicted  for  violating  an  Injunction 
issued  pursuant  to  the  Nuisance  Act  of  1913,  it  is  unnecessary 
to  recite  all  the  steps  in  the  proceeding,  as  the  action  Is  not 
summary. 

3.  Same.     Evidence.     Certified  list  from  United  States  revenue 

office.    Competency. 

A  certified  list  of  holders  of  internal  revenue  licenses  Is  not 
inadmissible  because  of  failure  to  state  the  number  of  pages. 

4.  Attorneys.    Submission  of  evidence  by. 

An  attorney  may  submit  to  the  Court  and  jury  properly  veri- 
fied documentary  evidence  without  being  sworn  to  testify  in 
the  case. 
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5.  Contempt.    Punishment,    Coats.   Workhouse, 

A  party  found  guilty  of  contempt  may  be  committed  to  the 
county  workhouse  to  work  out  the  fine  and  costs. 


From  Shelby  County. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
County.     Jesse  Edington^  Judge. 

L.  J.  MoNTEVERDE  for  Plaintiff  in  Error. 

Z.  N.  Estes  for  Defendant  in  Error. 

Mr.  Justice  IIughiEs  delivered  the  opinion  of  the  Court. 

This  proceeding  grew  out  of  a  suit  brought  in  the  Crim- 
inal Court  of  Shelbv  County  on  the  relation  of  Z.  N".  Estes, 
Attorney  General,  under  Chapter  2,  Acts  of  the  Second 
Extra  Session  of  the  Fifty-eighth  General  Assembly  of  • 
Tennessee,  popularly  known  as  the  "Nuisance  Act,"  and 
has  for  its  purpose  the  punishment  of  plaintiff  in  error, 
D.  H.  Wortham,  for  an  alleged  contempt  of  Court  com- 
mitted in  violation  of  an  injunction  granted  in  that  suit. 

The  bill  or  petition  in  the  original  proceeding,  the  onf- 
out  of  which  this  contempt  proceeding  grew,  was  filed  on 
June  9,  1914,  and  charged  D.  H.  Wortham,  the  plaintiff 
in  error  in  the  matter  now  before  this  Court,  with  con- 
ducting, maintaining,  carrying  on,  and  engaging  in  the 
sale  of  intoxicating  liquors  in  violation  of  law  at  the  south- 
east corner  of  ^lonroe  Street  and  Wellington  Street,  in  the 
city  of  Memphis,  and  prayed,  among  other  things,  that  he 
be  enjoined  from  further  engaging  in  that  business  in 
Shelby  County.  Process  was  duly  issued  and  served  on 
Wortham  notifying  him  that  on  a  given  date  the  Judge 
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of  the  Criminal  Court  would  hear  the  application  for  an 
injunction,  and  that,  pending  the  said  application,  he, 
Wortham,  was  enjoined  and  forbidden  from  engaging  in 
the  sale  of  intoxicating  liquors  in  that  county.  It  is  then 
recited  in  the  minutes  of  the  Court  that  the  case  came  on 
to  be  heard  before  the  Criminal  Judge  upon  the  original 
bill  and  answer  of  defendant,  and  oral  testimony  of  wi1> 
nesses,  and  that,  it  appearing  a  temporary  injunction  should 
issue,  such  be  done  and  Wortiham  be  restrained  from  selling 
or  tippling  intoxicants  in  violation  of  law  in  the  State 
of  Tennessee  until  further  orders  of  the  Court ;  and  it  was 
also  ordered  that  Wortham's  place  of  business  at  the  south- 
east comer  of  Monroe  and  Wellington  Streets  in  the  City 
of  Memphis  be  closed,  and  Wortham  be  enjoined  from 
entering  those  premises  and  removing  therefrom  any  in- 
toxicants or  other  articles.  Then,  on  a  later  date,  the  exact 
day  not  being  shown,  another  minute  entry  was  made  recit- 
ing that,  it  appearing  defendant  had  removed  from  his 
premises  all  intoxicating  liquors  and  means  used  for  the 
purpose  of  selling  or  tippling  intoxicants,  it  was  agreed  by 
counsel  and  ordered  by  the  Court  that  the  decree  previously 
made  ordering  the  property  closed,  be  so  modified  as  to 
allow  defendant  to  open  his  premises  and  conduct  therein 
a  business  not  forbidden  by  law ;  and  in  the  same  order  it 
was  further  recited  as  follows :  "It  is  also  agreed  between 
counsel  and  ordered  by  the  Court  that  the  temporary  in- 
junction heretofore  granted  restraining  the  defendants 
from  selling  intoxicating  liquors  in  violation  of  the  laws 
of  Tennessee  is  hereby  made  permanent." 

The  next  step  in  the  proceeding,  as  shown  by  the  record 
before  this  Court,  is  a  petition  presented  to  the  Judge  of 
the  Criminal  Court  of  Shelby  County,  setting  out  that 
Wortham  had  violated  the  injunction  of  the  Court  by  sell- 
ing intoxicating  liquors  in  violation  of  law  ^'at  said  place. 
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363  Monroe,  Memphis,  Shelby  County,  Tennessee,"  and 
praying  an  attachment  for  the  body  of  the  defendant  That 
petition  was  filed  on  September  12,  1914,  and  pursuant 
thereto  an  attachment  was  ordered  and  issued  for  the  body 
of  Wortham  that  he  might  show  cause  why  he  should  not 
be  "fined  and  committed  according  to  law,"  under  which 
writ  Wortham  was  taken  into  custody  by  the  sheriff  of 
Shelby  County.  Next  appears  a  minute  entry  in  the  case 
which  recites  that  the  parties,  the  Attorney  Gfeneral  and 
the  defendant,  appeared  before  the  Court  when  the  charge 
of  contempt  was  duly  heard,  and  that,  the  Court  'Tiaving 
been  duly  advised  in  the  premises,  adjudges  the  defendant 
guilty  of  contempt  as  aforesaid."  Then,  after  some  delay, 
on  October  3,  1914,  Wortham  was  adjudged  to  pay  a  fine 
of  $50.00,  and  it  was  ordered  that  he  be  delivered  to  the 
keeper  of  the  workhouse  to  be  confined  therein  for  a  period 
of  six  months  and  until  he  should  pay  or  work  out  or  secure 
the  fine  together  with  all  costs.  Wortham  thereupon  prayed 
and  was  granted  an  appeal  to  this  Court,  and  here  he,  by 
five  assignments  of  error,  complains  at  the  action  of  the 
trial  Court;  but  before  taking  up  and  dealing  with  these 
assignments  it  is  proper  to  remark  that  the  point  has  been 
made  by  counsel  for  the  State  that  the  bill  of  exceptions 
was  not  filed  within  the  proper  time.  On  looking  to  the 
record  we  find  that  Wortham  was  found  guilty  of  contempt 
on  September  15,  1914,  but  that  sentence  was  not  pro- 
nounced until  October  3rd.  On  that  date  he  was  allowed 
fifteen  days  in  which  to  file  his  bill  of  exceptions,  and  there- 
after on  different  dates  the  time  for  filing  the  bill  of  ex- 
ceptions was  extended  until,  adding  the  time  included  in 
all  the  extensions,  he  was  given  until  February  28,  1915, 
or  four  months  and  twenty  days,  in  which  to  file  his  bill 
of  exceptions,  which  was  finally  filed  on  the  last  day  fixed 
therefor.    Yet,  notwithstanding  this  long  extension  of  time, 
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it  does  not  appear  in  the  record  whether  the  last  extension 
was  made  at  the  same  term  at  which  judgment  was  finally 
pronounced ;  and,  this  being  a  proceeding  in  the  nature  of 
one  to  punish  for  crime,  this  Court  will  indulge  the  pre- 
sumption that  the  trial  Court  made  no  order  extending 
time  that  was  beyond  its  power  to  make.  We  will  there- 
fore proceed  to  take  up  and  consider  the  different  assign- 
ments of  error. 

The  fifth  assignment  will  be  first  considered.  By  it  com- 
plaint is  made  of  the  admission  in  evidence,  over  the  ob- 
jection of  plaintiff  in  error,  of  a  certified  list  of  the  holders 
of  Internal  Revenue  licenses  in  Memphis,  Shelby  County, 
Tennessee.  The  grounds  of  the  objection  to  the  evid"ence 
relied  on  below,  and  repeated  here,  are,  first  that  counsel 
who  read  the  list  to  the  trial  Court  was  not  under  oath 
when  he  did  so;  but  no  authorities  are  submitted  in  sup- 
port of  the  contention  that  for  any  such  reason  it  should 
not  have  been  so  offered,  and  we  are  not  surprised  at  that 
fact,  but  would  be  surprised  if  authorities  were  cited.  A 
holding  that  sworn  attorneys',  as  all  attorneys  are  who 
practice  before  the  Courts  of  Tennessee,  must  act  under 
another  and  special  oath  in  order  to  be  competent  to  read 
a  paper  to  the  Court  is  to  us  a  new  and  somewhat  unusual 
proposition.  Of  course  there  is  nothing  in  it.  The  second 
reason  why  it  is  said  the  certified  list  was  incompetent  is 
that  the  certificate  was  insufficient  in  that  it  failed  to  state 
the  number  of  pages  contained  in  the  list,  but  again  no 
authorities  are  cited,  and  we  assume  that  this  contention  is 
not  seriouslv  made.  Our  statutes  have  made  such  certifi- 
cates  competent,  and  they  have  been  so  treated  by  our  Su- 
preme Court  in  the  cases  of  Diamond  v.  State,  123  Tenn., 
348,  and  Brinkley  v.  State,  125  Tenn.,  371;  so  the  fifth 
assignment  of  error  must  be  overruled. 
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Another  contention  made  in  the  case,  though  not  itself 
the  basis  of  a  separate  assignment  of  error,  but  which  will 
be  considered  here,  is  that,  treating  the  certified  list  as 
competent,  still  it  shows  that  Wortham  was  licensed  to  do 
business  at  363  Monroe  Avenue,  while  there  was  nothing 
to  show  that  that  number  is  the  same  as  the  southeast  cor- 
ner of  Monroe  and  Wellington ;  and  it  is  true  there  is  no 
direct  evidence  identifying  the  one  with  the  other,  but  on 
the  trial  below  they  were  treated  as  such,  and  it  is  too  late 
to  now  make  the  question. 

The  first  assignment  of  error,  to  which  we  will  now 
pass,  is  that  the  evidence  does  not  establish  the  guilt  of 
appellant  beyond  a  reasonable  doubt,  under  which  assign- 
ment it  is  insisted  that  this  being  a  criminal  case  the  rule 
requiring  guilt  to  be  found  beyond'  reasonable  doubt  ap- 
plies, and  the  case  of  Black  ex  rel,  v.  State,  130  Tenn., 
529,  is  cited  and  relied  on.  The  case  referred  to  simply 
goes  to  the  extent  of  holding  that  in  a  suit  under  the  Xui- 
sance  Act  to  abate  the  nuisance, — ^not  in  a  suit  to  punish 
one  for  a  contempt  on  a  charge  of  violation  of  an  order 
of  injunction  in  a  nuisance  case,  the  Court  of  Civil  Appeals 
on  an  appeal  to  it  should  find  the  facts  from  a  preponder- 
ance of  the  evidence  independent  of  the  findings  of  the 
Circuit  Court;  that  holding  being  based  on  section  5  of  the 
Nuisance  Act.  On  referring  to  that  section,  however,  we 
find  it  has  no  application  to  the  hearing  on  a  charge  of 
contempt  for  violating  the  injunction  of  the  Court  in  a 
case  brought  under  the  Tfuisanco  Act,  and  that  no  other 
part  of  that  enactment  contains  any  such  provision,  so  that 
clearly  the  case  of  Black  v.  State  cannot  be  controlling  here. 

The  question  then  arising  is,  how  shall  this  Court  regard 
the  case  here?  That  is,  first,  whether  the  fact  that  the 
trial  below  was  on  oral  testimony  prevents  this  Court  from 
re-examining  the  question  at  issue  as  if  it  were  trying  the 
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case  de  novo;  second,  whether,  aside  from  the  question 
of  the  evidence  being  heard  orally  in  open  Court  below, 
the  question  should  be  here  examined  with  a  view  of  ascer- 
taining where  the  weight  of  testimony  is;  or  third, 
whether,  as  is  insisted  by  counsel  for  Wortham,  the  pro- 
ceeding being  in  the  nature  of  a  criminal  action,  the  de- 
fendant shall  be  given  in  this  Court  the  benefit  of  all  rea- 
sonable doubt  in  weighing  testimony;  or  fourth,  whether 
as  in  ordinary  criminal  cases  this  Court  will  weigh  the 
evidence  as  an  Appellate  Court  weighs  or  should  weigh 
evidence  on  appeal  in  a  criminal  case,  which  rule  as  an- 
nounced in  Cooper  v.  State,  123  Tenn.,  37,  is  that  a  verdict 
of  guilty  approved  by  the  trial  Judge  removes  the  pre- 
sumption of  innocence  and  raises  a  presumption  of  guilt 
which  the  accused  must  overcome  in  ordet  to  obtain  a  re- 
versal of  the  facts. 

We  are  of  opinion  that  the  rule  last  named  should  here 
prevail,  and  the  following  considerations  have  impelled 
this  view:  First,  even  if  the  investigation  in  the  Court 
below  as  to  whether  Wortham  was  guilty  of  the  matters 
charged  in  the  petition  to  punish  him  for  contempt  be 
viewed  wholly  and  from  every  angle  as  a  proceeding  in 
equity  (though  we  do  not  mean  to  say  that  it  should  be  so 
viewed),  it  appears  that  the  doctrine  in  the  case  of  Beatty 
V.  Schenck,  127  Tenn.,  63,  would  apply ;  the  rule  referred 
to  being  that  where  a  suit  in  equity  has  been  heard  before 
the  Chancellor  on  oral  testimony,  on  appeal  the  parties  are 
not  entitled  to  have  a  re-examination  of  the  whole  matter 
of  law  and  fact,  because  such  hearing  on  oral  testimony  is 
not  according  to  the  forms  of  the  Chancery  Court,  and 
that  therefore  the  rule  requiring  a  re-hearing  de  novo  in 
Chancery  causes  does  not  apply  under  such  circumstances. 

Clearly  the  proceeding  to  punish  for  contempt  in  this 
character  of  case  is  in  the  nature  of  a  criminal  action,  and 
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we  think  should  be  treated  as  such  so  far  as  the  weighing 
of  testimony  by  an  Appellate  Court  is  concerned,  which,  as 
already  indicated,  is  one  where  the  presumption  of  inno- 
cence has  been  removed  and  the  presumption  of  guilt  has 
been  raised  and  is  to  be  overcome  in  order  to  obtain  a  re- 
versal on  the  facts.  In  support  of  this  view  as  to  how  this 
Court  should  view  the  case  and  weigh  the  testimony,  we 
refer  to  1  Joyce  on  Injunctions,  Section  263,  where  the 
following  is  found : 

"The  primary  purpose  of  proceedings  for  contempt  is 
not  to  afford  a  remedy  to  the  party  complaining,  and  who 
may  be  injured  by  the  acts  compained  of.  Its  purpose  is 
to  vindicate  the  authority  and  dignity  of  the  Court.  Con- 
tempt proceedings  are,  however,  of  two  kinds:  civil,  or 
remedial,  when  instituted  for  the  purpose  of  affording 
relief  between  the  parties  to  a  cause  in  Chancery,  and 
criminal  in  their  nature,  when  having  for  their  object  the 
punishment  of  an  offense  against  the  authority  and  dignity 
of  the  Court.  Where  the  contempt  proceeding  is  criminal 
in  its  nature  it  is  unimportant  whether  injury  to  the  com- 
plainant is  shown  by  the  violation  of  the  injunction. 
Where  a  contempt  proceeding  for  violation  of  an  injunc- 
tion is  to  afford  a  remedy  to  the  party  complaining,  it  is 
civil  and  not  criminal." 

See  also  Brooks  v.  Fleming^  6  Bax.,  331,  where  in  speak- 
ing of  an  inquiry  as  to  an  alleged  contempt  committed  in 
violation  of  an  injimction  by  acts  in  the  presence  of  the 
Court,  it  was  said:  "The  inquiry  is  in  the  nature  of  a 
criminal  proceeding,  under  which  the  accused  may  be  de- 
prived of  his  pocket  by  fine,  and  of  his  liberty  by  imprison- 
ment." 

See  also  3  Encyc.  Evidence,  439,  and  cases  there  cited, 
particularly  the  case  of  State  v.  Massey,  10  N.  D.,  154,  80 

24 
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Ni.  W.,  225,  which  was  a  proceeding  to  punish  for  con- 
tempt one  who  had  violated  an  injunction  by  selling  in- 
toxicating liquors  under  a  statute  very  similar  to  ours,  and 
where  it  was  held  that  the  contempt  proceeding  was  crim- 
inal in  its  nature. 

Testing  by  these  rules  and  bearing  in  mind  that  in  the 
instant  case,  which  has  for  its  object  the  punishment  of 
Wortham  for  an  offense  against  the  authority  and  dignity 
of  the  Court  granting  the  injunction,  and  that  too  in  a  suit 
where  the  proceedings  are  as  in  equity,  and  that  the  ques- 
tion of  whether  or  not  the  Attorney  General  or  the  State 
had  suffered  as  a  result  of  the  alleged  acts  committed  in 
violation  of  the  injunction  was  and  is  unimportant,  and 
that  the  proceeding  is  not  for  the  purpose  of  affording  a 
remedy  to  the  complainant,  and  that  the  acts  alleged  to 
have  amounted  to  a  contempt  were  not  committed  in  the 
presence  of  the  Court,  we  think  there  can  be  no  question 
but  that  the  evidence  should  be  looked  to  here  as  if  this 
were  a  criminal  case. 

Then  treating  the  case  now  before  this  Court  as  a  crimi- 
nal proceeding  on  appeal  where  the  presumption  of  inno- 
cence has  been  removed  and  the  presumption  of  guilt  pre- 
vails, the  question  is,  is  there  sufficient  evidence  to  support 
the  finding  of  the  trial  Court?  On  this  question  it  is 
necessary  to  say  but  little.  In  addition  to  the  certified  list 
of  those  holding  licenses  to  do  the  business  »of  liquor 
dealers,  there  was  the  testimony  of  one  R.  E.  Wilroy  who 
testified  that  on  September  9th  he  went  to  the  place  of 
business  of  Wortham  and  there  found  what  he  calls  "a 
regular  saloon — ^bar-room",  and  a  crowd  of  people  there 
buying  drinks ;  that  he  found  iced  beer  and  keg  beer  on 
tap ;  that  one  fellow  was  drinking  out  of  a  bottle,  and  an- 
other fellow  got  a  bottle  of  beer;  that  bottled  beer  was 
found  under  the  counter  on  ice ;  that  there  was  draft  beer 
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and  whiskey  in  bottles,  and  that  he  heard  men  call  for  beer. 
This  evidence  was  not  denied,  and  we  do  not  see  how  it 
can  be  seriously  said  that  with  such  evidence  against  Mr. 
Wortham  he  is  not  shown  to  be  guilty. 

The  second  assignment  is  that  the  judgment  rendered 
by  the  Court  in  this  contempt  proceeding  is  invalid  because 
it  does  not  state  upon  its  face  the  cause  of  contempt  alleged, 
in  support  of  which  contention  State  v.  Oalloway,  6  Cold., 
337,  and  Warner  v.  State,  13  Lea,  89,  are  cited.  This 
contention  grows  out  of  a  misapprehension  of  the  exact 
point  of  the  holdings  in  the  cases  referred  to,  as  compared 
to  the  character  of  the  proceeding  at  bar.  The  case  of 
State  V.  Galloway  was  a  proceeding  to  punish  for  contempt 
it  is  true,  but  it  was  also  one,  unlike  the  instant  case,  from 
which  no  appeal  lay ;  and,  as  clearly  appears  from  a  read- 
ing of  the  opinion,  that  is  a  case  where  the  proceeding  was 
by  motion.  In  other  words  it  was  a  summary  proceeding, 
while  the  case  at  bar  is  not  a  summary  proceeding,  but  is 
one  where  the  offenses  with  which  Wortham  was  charged 
in  the  Court  below  were  set  out  in  a  petition  duly  sworn 
to  and  filed  in  the  case,  and  where  he  was  given  an  opportu- 
nity to  make  defense  by  answer.  Bearing  these  matters 
in  mind  the  following  quotations  from  the  Galloway  case 
become  quite  pertinent : 

"If  the  judgment  for  the  contempt  be  for  cause  for 
which  the  Court  has  not  jurisdiction,  and  it  so  appears 
upon  the  record,  the  judgment  is  void,  and  is  no  justifica- 
tion for  the  imprisonment.  It  stands  on  the  law  of  uni- 
versal application  to  the  judgment  of  'Courts,  that  if  the 
Court  has  no  jurisdiction,  the  judgment  is  void.  If,  there- 
fore, it  appears  upon  the  face  of  the  judgment  or  the  record 
of  the  proceedings  upon  which  the  judgment  is  rendered, 
that  the  judgment  is  upon  a  cause  of  contempt,  for  which 
the  Court  has  no  statutory  power  to  punish,  or  if  it  so  ap- 
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pears  that  the  punishment  inflicted  is  not  within  the  power 
prescribed  by  statute  for  such  cause,  the  judgment  will  be 
void  for  want  of  jurisdiction  of  the  Court,  and  will  be  no 
justification  for  the  imprisonment  or  sentence,  and  no 
sufficient  answer  to  the  writ  of  habeas  corpus,  .  .  . 
"At  common  law,  a  general  judgment  for  contempt,  that  is 
a  judgment  which  does  not  specify  the  particular  cause  of 
contempt  on  which  the  judgment  is  founded,  is  held  to 
suffice  and  be  valid:  See  Summer's  case,  5  IredelPs  Rep., 
and  authorities  there  cited.  From  this  rule  of  the  common 
law,  we  think  proper  to  depart,  to  the  extent  to  require 
that  in  the  Courts  of  this  State,  it  shall  be  essential  to  the 
validity  of  a  judgment  for  contempt  of  the  kind  under 
review  here,  that  it  shall  state  upon  its  face  the  cause  of 
contempt  alleged,  05  the  ground  of  jurisdiction  on  which 
the  judgment  is  rendered/*    Italics  ours. 

It  is  seen  by  the  words  we  have  italicized  that  the  rule 
announced  in  the  Galloway  case  applies  only  to  cases  of 
the  kind  there  under  review,  and  it  is  seen  that  the  reason 
for  the  rule  there  applied  was  that  the  ground  of  jurisdic- 
tion on  which  the  judgment  was  rendered  might  be  shown. 
Of  course  where  there  are  regular  proceedings  the  groimd 
of  jurisdiction  appears  in  the  pleadings,  and  it  is  only  in 
summary  proceedings  that  it  is  necessary  to  set  out  the 
groimds  in  the  judgment.  So  the  holding  in  the  case  re- 
ferred to  is  but  the  application  of  a  very,  very  familiar 
rule  of  law,  which  rule  is,  as  stated  in  the  first  division 
of  the  syllabus  in  Hamilton  v.  Borum,  3  Yerg.,  354 :  "This 
principle  holds  in  all  summary  proceedings,  that  whatever 
gives  jurisdiction  must  appear  on  the  face  of  the  record, 
otherwise  the  judgment  will  be  void,"  a  principle  which 
has  been  announced  and  applied  in  Tennessee  as  often  as 
any  other  legal  principle.  See  many  cases  cited  in  9 
Encyc.  Dig.  of  Tenn.  Reports,  page  213. 
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The  case  at  bar,  as  already  observed,  not  being  a  sum- 
mary proceeding,  but  one  in  which  a  petition  was  filed 
making  the  charges  on  which  it  was  sought  to  punish 
Wortham  for  contempt,  of  course  that  rule  does  not  apply, 
and  the  case  of  State  v.  Oalloway  can  have  no  kind  of  ap- 
plication. As  to  the  case  of  Warner  v.  State,  13  Lea,  89, 
it  can  be  observed  that  what  is  there  said  is  merely  the 
observation  in  a  dissenting  opinion ;  but  if  it  be  regarded 
as  a  sound  expression  of  the  law,  still  it  also  has  reference 
to  the  necessary  recitals  in  a  judgment  obtained  in  a  sum- 
mary proceeding. 

By  the  third  assignment  of  error  complaint  is  made  of 
the  judgment  of  the  trial  Court  imposing  a  fine  of  $50.00 
and  a  sentence  of  six  months  in  the  county  workhouse,  and 
directing  that  Wortham  ser\'^e  until  that  time  had  expired 
and  the  fine  of  $50.00  and  costs  were  paid,  secured  or 
'  worked  out.  The  contention  is  that  if  Wortham  violated 
any  injunction  it  was  only  a  temporary  injunction,  and 
that  under  our  Nuisance  Act  no  such  punishment  could 
be  imposed.  This  contention  is  based  on  the  assumption 
and  contention  that  there  was  no  valid  permanent  injunc- 
tion, yet  the  record  in  the  case  before  us  discloses  that, 
after  the  temporary  injunction  had  been  in  force,  and  on 
it  appearing  to  the  Court  that  "all  intoxicating  liquors, 
fixtures  and  other  means  exclusively  used  for  the  purpose 
of  selling  or  tippling  intoxicating  liquors"  had  been  re- 
moved, it  was  agreed  by  counsel,  and  ordered  by  the  Court 
that  the  previous  order  of  injunction  be  so  modified  as  to 
allow  defendant  Wortham  "to  open  said  premises  and  to 
conduct  therein  any  business  not  forbidden  by  law",  and 
that  it  was  at  the  same  time  "also  agreed  between  counsel 
and  ordered  by  the  Court  that  the  temporary  injunction 
heretofore  granted  restraining  the  defendant  from  selling 
intoxicating  liquors  in  violation  of  the  law  of  Tennessee 
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is  hereby  made  permanent".  Counsel  it  is  true  do  not 
overlook  the  fact  that  the  order  just  referred  to  was  made, 
but  insist  that  no  answer  had  been  filed  and  there  was  no 
hearing,  and  that  therefore  no  permanent  injunction  could 
have  been  or  was  legally  granted.  It  needs  no  argument 
or  citation  of  authorities  to  support  the  proposition  that 
when  counsel  agree  to  such  order  in  a  case  where  the  Court 
has  already  acquired  jurisdiction,  as  it  had  acquired  in  the 
instant  case,  the  order  is  valid. 

The  fourth  assignment  of  error  is  that  the  Court  ex- 
ceeded its  authority  in  adjudging  that  appellant  pay  or 
work  out  the  costs  of  the  proceeding.  That  one  convicted 
under  an  offense  criminal  or  semi-criminal,  such  as  is  the 
offense  committed  by  Wortham,  may  be  subjected  to  such 
penalty,  see  Knox  County  v.  Fox,  107  Tenn.,  724. 

This  disposes  of  all  the  contentions  made  by  and  on 
behalf  of  D.  II.  Wortham,  and  all  of  the  contentions  being ' 
found  untenable,  and  his  assignments  being  overruled,  the 
judgment  of  the  lower  Court  is  affirmed  with  costs. 
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AoEE  V.  Woodcock. 

Pabtnership.    Dealings  toith  member  as  an  individual. 

Where  a  party  has  dealings  with  a  member  of  the  firm  as  an 
individual,  constituting  the  individual  an  agent  for  the  trans- 
action of  business  not  connected  with  the  partnership,  the 
partnership  cannot  be  held  liable  for  moneys  and  property 
wrongfully  disposed  of  by  the  individual  member  while  carry- 
ing out  the  separate  enterprise. 


From  Davidson  County. 


Appeal  in  error  from  the  Second  (^ircuit  Court  of  Da- 
vidson County.    Garland  S.  Moore,  Special  Judge. 

Parks  &  Bell  for  Plaintiff  in  Error. 

G.  N.  Tillman  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  Court. 

L.  D.  Agee,  having  a  promissory  note  for  $595.15,  pay- 
able  to  him,  signed  in  the  firm  name  of  Everett  Philpot 
&  Co.,  brought  this  suit  before  a  Justice  of  the  Peace  of 
Davidson  County  against  Everett  Philpot,  Howell  Bran- 
don and  C.  C.  Woodcock  to  recover  thereon,  under  the 
assumption  that  the  parties  sued  composed  the  firm  of 
Everett  Philpot  &  Co.,  and  were  liable  for  the  payment 
of  the  note.  The  warrant  was  served  on  Woodcock  and 
Brandon  alone,  being  returned  '^not  to  be  found"  as  to 
Philpot.  Woodcock  filed  his  plea,  alleging  that  the  note 
was  not  executed  by  him  or  by  any  one  authorized  to  bind 
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him,  and  the  case  went  to  trial  before  the  Justice  of  the 
Peace,  with  the  result  that  judgment  was  there  rendered 
against  Woodcock  and  Brandon.  Both  parties  appealed 
from  that  judgment,  and  in  the  Circuit  Court  the  issues 
were  found  against  Brandon,  but  in  favor  of  Woodcock, 
and  judgment  was  rendered  accordingly.  Plaintiff  then 
made  a  motion  for  a  new  trial,  and  it  being  overruled,  ap- 
pealed to  this  Court,  and  here  assigns  errors,  complaining 
of  the  action  of  the  trial  Court  in  finding  and  adjudging 
in  favor  of  Woodcock. 

The  case  was  tried  in  the  Circuit  Court  before  Hon. 
G.  S.  Moore,  sitting  as  Special  Judge,  and  in  response  to 
a  written  request  therefor  he  reduced  his  findings  of  fact 
to  writing. 

The  material  and  controlling  findings  are  to  the  effect 
that  plaintiff  Agee,  in  the  latter  part  of  the  year  1912 
owned  a  farm  near  Fosterville,  Tenn.,  which  he  desired 
to  sell,  and  with  that  end  in  view  placed  it  with  a  real 
estate  firm,  Stratton  &  Morton,  which  later  turned  the 
matter  of  selling  the  farm  over  to  defendant  Woodcock, 
also  a  real  estate  agent;  that  Woodcock  thereafter  in  an 
effort  to  sell  the  farm,  took  a  Mr.  Rouzee  to  see  the  farm, 
and  with  the  aid  of  Philpot,  one  of  the  parties  originally 
sued,  succeeded  in  closing  a  trade  between  Agee  and  Rouzee 
for  the  farm  at  the  price  of  $6,500;  that  Mrs.  Rouzee, 
wife  of  the  man  to  whom  the  lands  were  contracted,  gave 
to  Everett  Philpot  &  Co.  a  check  drawn  payable  to  Everett 
Philpot  &  Co.  for  $1,000  toward  paying  the  purchase  price 
of  the  farm;  that  there  were  two  mortgages  on  the  farm 
when  contracted  to  Mr.  Rouzee,  one  for  $2,500,  the  pay- 
ment of  which  was  assumed  bv  Mr.  Rouzee,  and  another 
to  A.  L.  Todd  of  ^furfreesboro,  on  which  there  was  due 
$557.  "That  it  was  understood  by  and  between  Clarence 
(CC)  Woodcock,  Everett  Philpot,  L.  D.  Agee,  and  T.  B. 
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Bouzee  and  wife  that  this  amount  of  money,  $557.00, 
would  be  reserved  by  Everett  Philpot  out  of  the  first  cash 
payment  of  $1,000  and  paid  over  to  A.  L.  Tood  to  clear 
up  this  mortgage;"  but  "that  the  amount  of  money, 
$557.00,  left  with  Philpot  to  pay  off  the  Todd  note  was 
never  paid  to  Todd  by  anyone  of  the  said  firm."  The  find- 
ings of  the  Court  indicate  that  the  $1,000  paid  by  Mrs. 
Eouzee,  out  of  which  was  to  be  paid  the  money  going  to 
Todd,  was  paid  about  the  time  the  trade  was  closed,  which 
was  in  December,  1912,  and  that  the  failure  to  make  pay- 
ment to  Todd  occurred,  although  Todd  called  on  Everett 
Philpot  &  Co.  for  the  money,  and  that  because  thereof, 
Agee  himself  settled  with  Todd,  on  doing  which  he,  Agee, 
wrote  to  Philpot  &  Co.  and  asked  that  that  firm  send  its 
thirty,  sixty  or  ninety-day  note  as  best  suited  it,  and  that 
Everett  Philpot^  about  February  28,  1914,  executed  a 
ninety-day  note,  payable  to  Agee,  signed  Everett  Philpot 
&  Co.,  that  that  note,  not  being  paid  at  maturity,  Philpot, 
in  May,  1914,  renewed  it,  giving  the  one  sued  on,  and  on 
its  not  being  paid  this  suit  was  brought.  The  Court  fur- 
ther found  that  "Clarence  Woodcock  knew  that  Eouzee 
and  wife  had  left  with  Everett  Philpot  $557.00  to  pay 
Todd,  but  he  did  not  know  that  Philpot  had  failed  to  turn 
over  the  monev  to  Todd,  neither  did  he  know  that  Everett 
Philpot  had  executed  a  note  to  Agee  about  Feb.  28,  1914, 
and  a  renewal  of  same  on  May  28,  1914;"  and  also  found 
that  "Everett  Philpot  signed  the  firm  name  of  Philpot  &  Co. 
to  the  note  without  the  knowledge  and  consent  of  defend- 
ant Woodcock,  neither  did  he  (Woodcock)  authorize  any- 
one to  sign  or  execute  said  note ;"  and  found  that  Wood- 
cock did  not  know  of  its  execution  until  about  August, 
1914 ;  and  concluded  as  a  matter  of  law  that  the  execution 
of  the  note  did  not  bind  Woodcock.  He  found  that  it  was 
beyond  the  scope  of  the  partnership  which  was  engaged  in 
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the  business  of  a  real  estate  and  fire  insurance  agency.  It 
was  found  the  firm  did  not  buy  real  estate  on  its  own  ac- 
count, but  engaged  only  in  selling  real  estate  on  commis- 
sion. To  use  the  Court's  own  language  the  partnership 
was  an  "occupation  or  employment"  one,  and  not  "a  com- 
mercial or  trading''  one.  The  Court  was  specially  re- 
quested to  modify  it«  finding  of  facts  so  as  to  find  that 
the  understanding  between  Woodcock,  Philpot,  Agee, 
Rouzee  and  wife  was  that  the  money  would  be  reserved  by 
Everett  Philpot  &  Co.,  rather  than  Everett  Philpot,  and 
paid  over  to  Tood  out  of  the  first  $1,000  and  to  find  that 
the  $557.00  was  left  with  Everett  Philpot  &  Co.  to  pay 
Todd,  rather  than  to  Philpot  alone,  as  the  Court  found; 
but  the  Court  refused  to  modify  his  former  findings  in 
those  regards.  In  other  words,  the  Court  had  already 
found  that  the  understanding  among  the  parties,  includ- 
ing plaintiff  Agee,  was  that  the  $557.00  would  be  reserved 
by  Mr.  Philpot  out  of  the  first  $1,000,  and  paid  to  Todd, 
and  that  the  money  was  in  fact  left  with  Mr.  Philpot  to 
pay  to  Todd ;  and  when  asked  to  find  that  the  imderstand- 
ing  was  that  the  money  should  be  reserved  by  Philpot  & 
Co.,  and  that  it  was  left  with  Philpot  &  Co.,  to  be  paid  to 
Todd,  the  Court  refused  to  modify  his  former  findings, 
thus  showing,  when  the  matter  was  called  sharply  to  his 
attention,  that  he  deliberately  found  that  the  agreement 
was  that  the  money  would  be  left  with  Mr.  Philpot  and  not 
with  Philpot  &  Co.  to  pay  to  Todd. 

Under  this  state  of  facts  one  of  the  assignments  of  error, 
the  eighth,  is  to  the  effect: 

"There  is  no  competent  evidence  in  the  record  to  sus- 
tain the  finding  of  fact  by  the  Court  that  the  $557.00  of 
the  money  belonging  to  plaintiff,  and  paid  into  the  firm 
of  Philpot  &  Co.  was  left  with  Everett  Philpot." 
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« 

The  ninth  assignment  is  that  the  Court  erred  in  find- 
ing as  a  fact  that  it  was  understood  by  Woodcock,  Philpot, 
Agee  and  Rouzee  and  wife  that  the  $557.00  would  be  re- 
served by  Mr.  Philpot  out  of  the  first  $1,000,  and  paid  to 
Todd;  and  by  that  assignment  it  is  insisted  that  there  is 
no  evidence  in  the  record  that  the  $557.00  was  ever  paid 
to  Mr.  Philpot  or  placed  to  the  credit  of  Mr.  Philpot,  but 
that  the  uncontradicted  evidence  is  that  the  money  was 
paid  to  and  left  with  Everett  Philpot  &  Co. 

These  assignments  of  error,  we  think,  are  conclusive  of 
the  whole  question,  for  the  reason  that,  as  already  indi- 
cated, the  trial  Court,  found,  when  his  whole  findings  are 
considered  together,  that  the  $557.00,  part  of  the  $1,000 
which  had  been  paid  to  Everett  Philpot  &  Co.,  had  been, 
as  the  result  of  an  agreement  to  which  complainant  Agee 
was  a  party,  placed  with  Everett  Philpot,  rather  than  with 
the  firm,  to  be  by  Philpot  personally y  and  not  by  the  firm, 
paid  to  Mr.  Todd  in  discharge  of  an  obligation  that  Agee 
owed  to  Mr.  Todd.  Of  course,  if  Agee  was  a  party  to  an 
agreement  by  which  his  money  was  placed  in  the  hands 
of  Mr.  Philpot  as  an  individual  to  be  used  by  him  alone, 
rather  than  by  a  firm,  in  discharging  an  obligation  of  Mr. 
Agee,  then  Mr.  Philpot  alone  would  be  responsible  for  a 
breach  of  his  duty  in  that  regard,  although  the  money 
might  have  originally  been  paid  to  Everett  Philpot  &  Co. 
Tn  other  words,  treating  Mr.  Woodcock  as  a  member  of 
the  firm  of  Everett  Philpot  &  Co.,  and  even  conceding  that 
the  $1,000,  or  all  the  purchase  money  as  to  that  matter, 
was  paid  to  Everett  Philpot  &  Co.,  stiil  if  $557.00  of  that 
money  was  later,  by  the  consent  of  Agee,  placed  with 
Everett  Philpot  as  an  individual  to  be  used  by  him  in  dis- 
charging an  obligation  of  Agee,  then  his  failure  to  dis- 
charge such  obligation  would  be  a  breach  of  his  personal 
obligation,  and  not  a  breach  of  any  obligation  of  his  firm. 
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and,  of  course,  if  he  breached  his  personal  obligation  he 
could  not  thereafter  execute  a  note  in  the  firm  name  and 
bind  the  firm  for  such  breach.  So  we  think  the  whole 
case  hinges  on  the  one  question  of  whether  there  was  any 
evidence  to  support  the  finding  that  the  money  was  left  by 
Agee,  or  with  his  consent  and  approval,  with  Mr.  Philpot, 
as  an  individual  to  be  by  Mr.  Philpot  as  such  individual 
paid  to  Mr.  Todd.  The  controlling  question  then  is,  was 
there  any  evidence  to  support  that  finding  ? 

A  reading  of  the  record  discloses  the  following  evidence 
bearing  on  this  question:  After  Mr.  Woodcock  had  taken 
Mr.  and  Mrs.  Rouzee  to  look  at  the  farm  of  Mr.  Agee, 
and  after  he  had  succeeded  in  getting  the  parties  to  agree 
on  the  terms  of  the  sale,  Mr.  Agee  went  to  N'ashville  where 
Everett  Philpot  &  Co.  had  an  ofiioe,  and  on  that  trip  the 
$1,000  check  wa«  paid  by  Mrs.  Rouzee  to  Everett  Philpot 
&  Co.  That  was  in  December,  1912,  and  a  few  days  there- 
after Mr.  Agee  wrote  to  the  firm  of  Philpot  &  Co.,. for  some 
money,  and  received  in  reply  $500.00.  Then,  on  January 
5,  1913,  he  received  a  letter  in  regard  to  the  same  matter, 
apparently  in  answer  to  one  he  had  written  on  January 
2d,  and  that  letter  was  to  this  effect:  "/  expect  to  go  to 
Murfreesboro  one  day  this  week  and  will  arrange  our  little 
matter  with  Todd,"  and  was  signed  by  Everett  Philpot 
alone,  and  not  by  the  firm,  though  it  was  written  on  the 
firm's  stationery,  and  though  Mr.  Agee  swears  that  he 
left  the  money  with  Philpot  &  Co.,  and  that  it  was  agreed 
that  the  firm  would  take  the  money  and  settle  the  note 
with  Mr.  Todd.  So  it  is  seen  that  here  is  a  circumstance 
indicating  to  some  extent,  though  perhaps  but  slightly, 
that  Mr.  Philpot  was  treating  the  matter  as  a  personal 
one.  Then  Mr.  Rouzee  testified  that  Mr.  Agee  left  the 
money,  without  saying  with  whom,  for  the  purpose  of 
paying  off  the  indebtedness  to  Todd. 
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Mr.  Woodcock  testified  as  follows  on  the  question  now 
under  consideration: 

*^I  knew  about  the  note  to  Mr.  Todd,  that  was  held  by 
Mr.  Todd  against  this  place,  and  I  knew  that  a  part  of 
the  purchase  money  had  been  left  with  Mr.  Philpot,  Everett 
Philpot,  to  pay  ojBf  that  Todd  note  after  he  had  practically 
closed  the  deal  and  this  matter  was  still  outstanding,  and 
Mr.  Agee  said — there  was  some  discussion  about  this  mat- 
ter, that  is,  the  money  owing  Mr.  Todd,  and  Mr.  Philpot 
said,  "You  just  leave  the  money  with  me  and  the  matter 
will  be  straightened  in  that  way."  Mr.  Agee  leaves  the 
money  wdth  Mr.  Philpot  to  pay  out  at  a  certain  time  to 
Mr.  Todd,  and  at  that  time  I  just  dismissed  the  matter 
from  my  mind,  and  I  don't  know  of  any  receipt  given  by 
Philpot  for  the  money  that  was  left  to  be  paid  to  Mr. 
Todd,  and  if  he  gave  a  receipt  of  any  kind  of  an  obliga- 
tion to  Mr.  Agee  to  pay  off  that  Todd  note  I  knew  npth- 
ing  of  it,  and  I  first  heard  of  this  note  that  is  sued  on  in 
this  lawsuit  was  when  Mr.  Agee  called  me  up  over  the 
telephone  and  found  me  one  afternoon ;  he  talked  a  minute 
and  asked  me  what  about  Philpot,  and  I  said  just  what 
do  you  mean,  and  he  said  is  it  true  he  has  disappeared,  and 
I  said  it  is.  He  seemed  to  be  very  much  surprised  that 
Mr.  Philpot  had  disappeared,  and  then  he  said,  ^What 
about  that  note,'  and  I  said,  'What  note,'  and  he  said,  'You 
remember  about  that  note,'  and  I  said,  'Yes,'  and  he  said, 
^hat  are  you  going  to  do  about  it,'  and  I  told  him  that 
I  didn't  feel  obligated  in  any  way  to  do  anything  about 
it,  thinking  that  he  had  reference  to  the  note  he  owed 
Mr.  Todd,  and  the  reason  I  said  that  was  I  knew  nothing 
of  the  other  note.  Mr.  Agee  said  he  was  positive  what  note 
was  on  my  mind,  but  I  not  knowing  anything  about  the 
two  later  notes,  he  could  not  positively  know  what  was 
on  my  mind,  and  the  note  that  I  supposed  he  was  talking 
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about  was  the  note  that  Todd  held  and  that  Mr.  Philpot 
was  to  pay  off,  and  I  knew  nothing  of  the  execution  of 
this  note  at  that  time,  and  I  knew  nothing  of  the  execu- 
tion previous  to  that  time  in  February  of  the  similar  note 
of  which  this  note  sued  on  was  a  renewal." 

Mr.  Woodcock  testified  further  as  follows: 

"Everett  Philpot  signed  that  note  without  my  authority 
and  the  note  of  which  this  was  a  renew^al,  executed  in  Feb- 
ruary, was  signed  Everett  Philpot  &  Co.,  without  my  au- 
thority, and  I  am  acquainted  with  the  signature  of  Everett 
Philpot  and  he  signed  both  of  these  notes,  the  renewal  and 
the  original." 

Again  he  said:  ^*That  thousand  dollars  was  not  left 
in  my  hands;  it  was  left  in  the  hands  of  Everett  Phil- 
pot." 

It  is  seen  that,  according  to  the  testimony  of  Mr.  Wood- 
cock, the  money  was  left,  not  with  Everett  Philpot  &  Co., 
but  with  Everett  Philpot,  and  left  with  him  for  a  specific 
purpose,  that  is,  to  pay  Todd;  and  the  trial  Court  having 
believed  this  testmonv  and  found  as  a  fact  that  the  monev 
was  so  left,  we  see  no  theory  of  law  on  which  Woodcock 
could  be  held  liable  for  the  money  thus  left  with  Philpot, 
whether  they  were  partners  or  not  partners;  and  whether 
the  money  was  originally  paid  to  Philpot  &  Co.,  or  not  so 
paid  to  thorn  could  make  no  kind  of  difference  if  the  money 
was  by  the  consent  of  Agee  placed  in  the  hands  of  Philpot 
alone  for  the  purpose  of  being  by  him  paid  to  another. 

We  regard  it  wholly  unnecessary  to  enter  into  any  dis- 
cussion of  the  authorities,  as  the  finding  of  fact  referred 
to  is  conclusive  of  the  whole  case ;  but  it  is  proper  to  say 
that  one  of  the  assignments  not  heretofore  referred  to  chal- 
lenges the  correctness  of  a  ruling  of  the  trial  Court  on  an 
exception  to  evidence,  by  virtue  of  which  ruling  evidence 
was  admitted  as  to  an  agreement  between  Everett  Philpot 
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and  others  with  reference  to  a  division  of  oommis&ions 
earned  in  the  sale  of  the  farm.  Of  course,  if  the  Court 
had  committed  error  in  the  admission  of  testimony  which 
was  material,  such  error  should  be  considered,  as  in  that 
event  the  Court  might  have  decided  the  case  on  the  testi- 
mony improperly  admitted;  but  in  this  case  we  think  the 
assignment  challenging  the  action  of  the  Court  in  the  ad- 
mission of  tlie  testimony  must  be  overruled  for  two  rea- 
sons: First,  by  virtue  of  one  of  the  rules  of  practice 
adopted  by  our  Supreme  Court  and  now  prevailing  in  this 
Court  the  assignment  cannot  be  considered,  the  rule  of 
practice  is  as  follows : 

"When  the  error  alleged  is  to  the  admission  or  rejection 
of  evidence,  the  specification  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected,  with  citation  of  rec- 
ord where  the  evidence  and  ruling  may  be  found.  \\Tien 
the  error  alleged  is  upon  the  charge  of  the  Court,  the  part 
complained  of,  whether  it  is  instructions  given  or  instruc- 
tions refused,  shall  be  set  out."     18  Cates,  722. 

The  assignment  of  error  under  consideration  does  not 
pretend  to  comply  with  this  rule ;  and  it  can  here  be  fur- 
ther said  that  the  motion  for  a  new  trial  did  not  point  out 
the  alleged  error  in  the  manner  required  by  the  rules  of 
practice  now  prevailing  in  this  Court,  the  motion  failing 
to  specifically  point  out  the  evidence  it  is  said  the  trial 
Court  improperly  admitted.     See  18  Cates,  723. 

A  second  reason  why  the  assgnment  must  be  overruled 
is  that  the  evidence  admitted  was  or  became  wholly  imma- 
terial in  the  face  of  the  finding  that  the  $557.00  was  en- 
trusted by  Mr.  Agee  to  Mr.  Philpot  as  an  individual  to 
pay  to  Mr.  Todd.  As  already  herein  observed,  the  fact 
that  a  partnership  existed  between  Philpot  and  Woodcock 
became  immaterial  in  the' face  of  the  finding  that  the  money 
was  entrusted  to  Philpot  as  an  individual  and  not  as  a 
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member  of  a  firm.  It  might  be  here  further  observed  that 
the  Court  found  the  existence  of  the  partnership,  and  the 
excluded  evidence  could  have  only  borne  on  that  question. 
So  from  this  viewpoint  no  harm  could  have  been  done  Agee 
by  the  Court's  ruling. 

It  becomes  unnecessary  to  consider  the  other  assignments 
for  the  reason  that  those  already  considered  become  abso- 
lutely conclusive  of  the  whole  case;  and  the  result  is  the 
judgment  of  the  lower  Court  is  affirmed. 


T.  S.  Merger  v.  R.  L.  Ewino. 

Affirmed  by  the  Supreme  Court,  1916. 

1.  Practice.    Appeals  from  Justices  of  the  Peace.    Estoppel  to 

deny. 

Although  there  is  no  entry  on  the  warrant  of  an  appeal  prayed 
and  granted  from  the  judgment  of  a  Justice  and  no  oath  or 
bond  for  costs,  the  parties  will  be  estopped  after  entering 
upon  trial  in  the  Circuit  Court  to  deny  that  an  appeal  was 
taken. 

2.  Anoiliabt  Attachment.    Amendment, 

The  affidavit  for  an  ancillary  attachment  and  the  writ  may  be 
amended  by  inserting  therein  the  grounds  upon  which  the 
attachment  is  sought.  It  might  be  different  as  to  an  original 
attachment. 

8.  Same.    Void  or  irregular  attachment.   Effect  of  executing  hond^ 

Where  the  defendant  In  an  attachment  executes  after  levy  a 
bond  manifesting  an  intention  to  substitute  personal  liability 
for  the  property  attached,  and  where  the  defendant  and  his 
surety  obligate  themselves  to  pay  any  judgment  that  may  be 
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rendered  against  the  defendant,  the  defendant  will  be  held 
to  have  waived  all  defects  in  the  attachment  proceedings  up 
to  the  time  of  the  execution  of  the  bond. 

4.  New  Tbial.    Newly  discovered  evidence.    Rule  aa  to. 

Before  a  Court  will  be  warranted  in  granting  a  new  trial  for 
newly  discovered  evidence,  it  should  be  made  satisfactorily 
to  appear  that  had  the  evidence  been  adduced  a  different 
result  would  have  been  reached. 


Feom  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Part  IV.     H.  W.  Lauqhlin,  Judge. 

T.  F.  Kelly  for  Plaintiff  in  Error. 

W.  G.  Cavett  for  Defendant  in  Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

On  the  12th  day  of  February,  1916,  defendant  in  error 
Ewing  commenced  a  suit  against  Mercer  before  a  Justice 
of  the  Peace  for  damages  claimed  to  have  been  sustained 
by  him  in  an  automobile  collision.  He  also  filed  an  affida- 
vit in  which  he  prayed  for  the  issuance  of  an  attachment 
to  accompany  the  summons.  The  summons  contained  a 
statement  that  damages  were  claimed  because  of  collision 
with  an  automobile,  but  had  no  averment  as  to  when  or 
where  the  collision  took  place.  The  attachment  was  utterly 
silent  as  to  the  grounds  upon  which  it  was  sought ;  and  an- 
other singular  thing  is  that  this  process  was  issued  against 
the  estate  of  Mercer  generally  and  did  not  in  any  respect 
authorize  or  direct  that  it  be  levied  on  the  automobile  that 
did  the  damage. 

25 
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The  summonfl  was  regularly  served  and  trial  set  before 
a  Justice  of  the  Peace  on  the  following  17th  of  the  month. 
The  attachment  was  executed  by  levying  the  same  on  a  cer- 
tain automobile  owned  by  Mercer,  which  machine  we  shall 
treat  as  being  the  one  used  by  Mercer  at  the  time  of  the 
collision.  We  learn  from  an  inspection  of  the  record  that 
a  trial  in  regular  course  was  had  before  the  Justice.  He 
rendered  judgment  for  plaintiff  for  $150.00,  and  also 
found  that  the  attachment  was  a/uthorized. 

It  was  stated  that  an  appeal  was  taken  to  the  Circuit 
Court.  But  there  is  not  an  entry  on  any  document  show- 
ing that  this  step  had  been  taken.  There  is  not  even  a 
cost  bond,  90  far  as  we  have  been  able  to  ascertain,  and 
there  is  not  a  suggestion  that  an  appeal  was  prayed  and 
granted.  We  seriously  doubt  whether  the  cause  ever 
reached  the  Circuit  Court,  and  we  would  ourselves  direct 
dismissal  of  this  case  for  lack  of  jurisdiction  in  the  lower 
Court  but  for  the  conduct  of  appellee  in  treating  the  case 
as  having  been  appealed  to  the  Circuit  Court. 

We  specifically  direct  attention  to  the  status  of  the  case 
as  it  was  developed  or  rather  left  before  the  Justice,  for 
the  reason  that  certain  omissions  therein  shown  have  a 
material  bearing  upon  our  disposition  of  the  case.  There 
is  nothing  in  the  record  to  disclose  whether  the  defendant 
made  a  motion  before  the  Justice  to  quash  the  attachment. 
But  we  are  bound  to  presume  that  he  did  not  file  any  plea 
in  abatement,  for  the  reason  that  the  plea  which  we  find  in 
the  transcript  was  not  filed  until  after  the  case  was  docketed 
in  the  Circuit  Court.  We  observe  in  this  connection  that 
the  plea  in  abatement  was  filed  before  the  case  was  heard, 
and,  as  we  shall  assume,  before  any  motion  was  made  to 
quash  the  attachment  for  defects  to  be  hereinafter  pointed 
out.  This  plea  distinctly  averred  that  Mercer  was  not  run- 
ning his  machine  unlawfully  at  the  time  of  the  collision, 
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• 

raising  the  issue  as  to  whether  the  automobile  was  being 
run  contrary  to  law  and  in  such  way  as  to  create  a  lien 
under  the  Act  of  1905.  Plaintiff  below  evidently  pro- 
ceeded throughout  upon  the  idea  that  he  had  this  lien, 
and  he  doubtless  thought  he  was  pursuing  the  statute  and 
the  law  which .  authorized  the  issuance  of  an  attachment, 
and  the  plea  in  abatement  was  simply  a  challenge  of  the 
right  to  the  attachment  or  rather  an  assailment  of  the 
grounds  of  attachment. 

The  case  was  tried  by  Judge  Pitman  alone.  Just  be- 
fore the  submitting  of  the  proofs  learned  counsel  for  Mer- 
cer moved  that  the  atatchment  be  quashed  because  both  it 
and  the  aiBdavit  upon  which  it  was  issued  were  fatally 
defective,  in  that  there  was  a  failure  to  state  any  ground 
upon  which  an  attachment  could  be  issued.  Before  the 
question  was  ruled  upon,  defendant  in  error  was  allowed 
to  amend  the  affidavit  by  a  recital  that  the  automobile  was 
at  the  time  being  operated  in  excess  of  twenty  miles  per 
hour.  At  this  juncture  counsel  for  Ewing  also  asked  the 
Court  for  permission  to  amend  his  original  summons  so 
as  to  state  that  the  collision  had  taken  place  at  a  point  in 
Memphis  and  at  a  specified  time. 

Mercer  had  filed  a  counterclaim.  The  several  matters 
of  fact  were  heard  by  the  ^Circuit  Judge,  with  the  result 
that  plaintiff  below  was  given  a  judgment  for  $125.00 
against  the  defendant  and  the  surety  upon  a  replevy  bond 
which  defendant  had  given  when  the  Justice's  attachment 
was  served.  There  was  simply  a  straight  judgment  against 
the  defendant  and  his  surety  for  the  amount  of  the  judg- 
ment and  costs,  followed  by  a  recital  that  the  attachment 
was  sustained.  Mercer  has  appealed  and  assigned  errors. 
We  shall  treat  of  assignment  of  error  number  four  first 
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In  this  assignment  it  is  contended  that  the  Court  was 
in  error  in  pronouncing  judgment  against  the  surety  upon 
the  replevy  bond.  It  is  urged  that  the  attachment  was  ab- 
solutely void,  or  so  lacking  in  substance  as  not  to  be  sus- 
ceptible to  amendment,  and  that  the  bond  given  was  also 
void.  It  is  contended  by  defendant  in  error  that  Mercer 
and  his  surety  are  estopped  to  question  the  regularity  of 
the  attachment  proceedings,  and  are  not  in  position  to  in- 
sist that  the  attachment  was  irregular  or  void. 

We  have  reached  the  conclusion  after  mature  delibera- 
tion that  the  position  of  defendant  in  error  is  sound.  Our 
decision  is  based  upon  the  peculiar  phrasology  of  the 
replevy  bond,  taken  in  connection  with  the  antecedent  and 
subsequent  condition  and  steps  in  the  cause.  It  will  be 
recalled  that  the  attachment  was  levied  upon  the  machine 
because  of  the  conception  of  counsel  for  plaintiff  that  a 
lien  existed.  We  are  constrained  to  assume  that  Mercer 
also  thought  that  his  machine  was  subject  to  a  lien  and 
an  attachment,  and  that  he  executed  his  replevy  bond  for 
the  purpose  of  relieving  his  property  from  the  charge.  It 
is  evident  to  us  that  he  intended  to  withdraw  his  automo- 
bile from  the  burden  of  the  lien  and  to  substitute  personal 
liability.  It  is  recited  in  his  bond  that  the  automobile 
had  been  attached  by  process  issued  at  the  instance  of 
Ewing  and  that  it  had  been  levied  for  the  purpose  of  col- 
lecting a  sum  claimed  by  Ewing.  It  was  thereupon  recited 
that  should  Mercer  and  his  surety  pay  the  debt  and  costs 
in  case  he  should  be  cast  in  the  suit,  the  obligation  should 
be  void,  but  that  if  he  failed  to  pay  the  debt,  etc.,  the  bond 
should  remain  in  full  force. 

This  obligation  is  quite  different  from  the  ordinary  re- 
plevy bond  in  attachment  cases,  and  yet  it  is  one  which  is 
allowable  by  the  statutes.  It  must  be  given  its  pecu- 
liar effect  of  taking  the  property  entirely  from  the  juris- 
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diction  of  the  Court  or  at  least  discharging  the  lien  of  the 
attachment  and  substituting  personal  liability.  But  one 
construction  can  be  given  such  an  instrument,  and  that 
is  that  the  defendant  and  the  surety  obligate  themselves  un- 
conditionally to  pay  any  judgment  which  the  plaintiff  may 
obtain  in  the  pending  suit.  This  construction  has  been 
adopted  in  this  State  and  it  is  in  accord  with  the  views 
obtaining  in  other  jurisdictions:  Stephens  v.  Iron  Co., 
11  Hes.,  79 ;  2  Kuling  Case  Law,  section  106,  p.  890.  See 
also  32  L.  K.  A.  (N.  S.),  401,  and  note. 

It  seems  to  be  somewhat  anomalous  that  any  rights  can 
be  predicated  upon  or  acquired  from  void  proceedings; 
but  this  feature  of  the  question  was  specially  dealt  with 
by  our  Supreme  Court  in  the  Stephens  case,  supra,  where- 
in it  was  held  that  the  giving  of  such  a  bond  as  that  signed 
by  Mercer  and  his  surety  estopped  both  principal  and 
surety  to  assert  that  there  was  no  valid  attachment  pro- 
ceeding. The  unmistakable  meaning  is  that  if  the  parties 
elect  to  retain  their  property  and  litigate  the  rights  in- 
volved and  agree  to  abide  the  result  of  the  litigation,  all 
questions  of. procedure  antedating  the  attachment  are 
waived. 

If  right  in  this  position  we  need  not  discuss  the  points 
urged  upon  us  that  the  attachment  was  absolutely  void 
and  not  amendable.  Frankly,  we  are  inclined  to  the  view 
that  the  affidavit  for  the  attachment  was  not  good  in  sub- 
stance notwithstanding  some  intimations  to  the  contrary  in 
a  few  decisions.  It  is  not  at  all  logical,  it  strikes  us,  to 
contend  that  an  attachment  can  be  issued  without  a  sworn 
statement  that  some  ground  therefor  existed.  But  we 
need  not  enter  at  large  upon  a  discussion  of  this  phase  of 
the  case.  The  snnmions  issued  in  the  instant  case  was 
made  good  bv  an  allowable  amendment;  there  were  plead- 
ings,   warranting  a  pronouncing  of  judgment    upon    the 
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issues;  the  attachment  in  this  case  was  ancillary,  and  as 
the  parties  had  elected  to  treat  the  attachment  as  good  or, 
rather,  to  substitute  personal  liability,  we  do  not  see  that 
there  is  any  obstacle  in  the  way  of  pronouncing  judgment, 
and  we  overrule  assignments  numbers  one,  two  and  three, 
as  well  as  number  four. 

In  number  five  it  is  said  there  is  no  evidence  to  sustain 
the  verdict.  The  bill  of  exceptions  discloses  a  case  of  sharp 
controversy  as  to  negligence  and  contributory  negligence, 
of  lawful  or  unlawful  conduct.  The  evidence  upon  neither 
aspect  was  so  conclusive  as  to  call  for  a  ruling  as  a  matter 
of  law.    Hence,  we  overrule  this  assignment  of  error. 

It  is  urged  in  number  seven  that  the  Court  should  have 
granted  a  new  trial  upon  freshly  discovered  evidence.  We 
find  upon  examining  the  transcript  that  it  does  not  con- 
tain a  recital  that  it  embraced  all  the  evidence  heard  upon 
the  motion  for  a  new  trial.  Again,  the  so-called  newly  dis- 
covered evidence  was  merely  cumulative,  and  we  are  un- 
able to  say  that  as  we  should  the  judgment  would  have 
been  different  had  the  witnesses  been  present.  We  note 
that  Fred  M.  White,  one  of  the  absent  witnesses,  was  a 
surty  upon  Mercer's  replevy  bond.  For  these  reasons  and 
others  we  do  not  believe  that  the  Court  abused  his  discre- 
tion in  declining  to  grant  a  rehearing. 

Recurring  to  the  validity  of  the  attachment  in  this  case, 
we  wish  to  repeat  that  there  is  some  basis  for  the  argu- 
ment that  plaintiff  in  error  treated  the  attachment  as 
valid  while  the  cause  was  pending  before  the  Justice  of 
the  Peace.  It  might  be  urged  that  this  was  a  waiver  of  the 
right  to  assail  the  process.  If  the  ^vrit  was  wholly  void, 
defendant  below  should  not  have  taken  issue  thereon.  We 
see  no  reason  for  disturbing  the  judgment,  and  it  is  affirmed 
with  costs. 
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LuciLE  Heggie  v.  A.  G.  S.  RaiItEoad  and  Pullman 

Company. 

Affirmed  by  Supreme  Court. 
(Knoxville,  1914.) 

1.  Carbieb  of  Passengers.    Baggage,   Retention  of  control  hy  pas- 

senger on  Pullman. 

A  Pullman  passenger  who  In  the  day  time  retains  control  of 
a  small  handgrip  containing  valuables  cannot  recover  for  its 
loss  either  from  the  railroad  or  the  Pullman  company  with- 
out showing  negligence  or  wrong  doing  of  the  servants  of  the 
one  or  the  other. 

2.  Same.    Negligence.    When  no  presumption  of  from  loss. 

In  such  case  no  presumption  of  negligence  arises  from  proof 
of  the  fact  of  loss. 

8.  Same.    Degree  of  care. 

In  such  case  the  carrier  is  responsible  for  lack  of  ordinary  care 
only,  having  the  right  to  rely  upon  passenger  to  look  out 
for  the  safety  of  his  baggage. 

4.  Same.    Contributory  negligence. 

A  passenger  who  thus  retains  control  of  his  baggage  is  guilty 
of  contributory  negligence  in  leaving  the  train  while  it  is 
standing  at  a  station  and  remaining  away  some  time  without 
anyone  to  guard  or  look  after  baggage. 


From  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.    Nathan  Bachman^  Judge. 
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Moore  &  Darwin  for  Plaintiff  in  Error. 

Shepherd  &  Flemming  for  Defendants  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  by  Miss  Heggie  against  the  defendant 
Railroad  Company  and  the  Pullman  Palace  Car  Com- 
pany to  recover  the  value  of  a  handbag  and  its  contents 
which  she  claims  were  lost  because  of  the  negligence  of 
the  one  or  the  other  in  November,  1912.  The  case  was 
tried  by  the  Circuit  Judge  without  the  intervention  of  a 
jury.  He  dismissed  the  action,  being  of  opinion  that  the 
plaintiff  below,  whom  we  shall  call  the  plaintiff  here,  had 
failed  to  show  any  negligence  upon  the  part  of  either  de- 
fendant. She  has  brought  the  case  here,  and  insists  by 
appropriate  assignments  of  error  that  the  Circuit  Judge 
was  wrong  in  denying  her  a  recovery  against  one  of  the 
defendants  if  not  both.  We  shall  take  up  the  question 
of  the  liability  of  the  Pullman  Company  first. 

There  is  very  little  room  for  controversy  as  to  what  the 
facts  are:  On  November  5,  1912,  Miss  Heggie  bought  a 
ticket  from  the  defendant  railway  company  in  Chatta- 
nooga for  passage  from  that  city  to  Dallas,  Texas.  The 
line  of  the  railway  company  extended  only  a  short  disr 
tance  from  Chattanooga.  It  was  necessary  that  she  pass 
on  other  and  distinct  lines  of  railway  to  reach  her  desti- 
nation. At  the  same  time  she  bought  of  the  Pullman  Com- 
pany a  sleeping  car  ticket  for  the  whole  distance.  TJpon 
the  night  upon  which  she  bought  the  tickets^  she  entered 
a  sleeper  of  the  Pullman  Company  attached  to  a  train  of 
cars  owTied  and  operated  by  the  defendant  railway  com- 
pany, and  started  on  her  journey.  She  was  assigned  to 
a  particular  berth.     While  not  very  clear,  it  appears  that 
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an  aunt  and  a  cousin  accompaD.ied  her  from  Chattanooga. 
Among  other  baggage  which  ahe  and  her  companions  had 
was  the  handbag  or  grip  in  question.  It  is  described  as 
a  small  affair  some  sixteen  inches  long  and  such  as  ladies 
usually  carry  with  them  on  journeys.  This  handgrip  was 
carried  by  Miss  Heggie  herself  into  the  Pullman.  It  is 
not  shown  where  she  placed  it  or  what  she  did  with  it  upon 
this  night  of  the  beginning  of  the  journey.  But  this  is 
not  material.  It  is  evident  that  upon  arrival  of  the  next 
day,  which  was  the  6th  of  November,  she  took  charge  of 
this  grip  and  kept  it  conveniently  near  her,  and  that  she 
did  not  store  it  in  any  particular  part  of  the  car  or  train 
assigned  to  baggage  or  put  in  the  custody  of  any  Pullman 
servant.  It  contained  comb  and  brush,  cosmetics,  toilet 
articles,  a  kimono  and  other  things  which  a  refined  and 
well  provided  lady  desires  to  have  with  her  and  under  her 
immediate  control  while  on  a  long  journey.  She  admits 
that  she  had  had  possession  of  the  grip  all  the  morning  and 
that  she  had  occasionally  opened  it  and  gone  into  it  for 
articles  and  for  different  purposes,  and  that  when  not  im- 
mediately in  use  or  being  gone  into  it  was  placed  in  the 
aisle  close  by  her  seat. 

The  train  on  which  Miss  Heggie  and  companions  were 
riding  reached  Monroe,  Louisiana,  a  little  after  noon  on 
the  6th.  They  had  been  playing  cards.  The  aunt  of  Miss 
Heggie  desired  that  she  mail  some  postal  cards  at  this  par- 
ticular city.  She  arose  and  in  company  with  her  cousin 
went  out  upon  the  platform  and  to  the  mail  car  for  this 
purpose.  The  aunt  was  left  in  her  accustomed  seat.  It 
is  not  clear  that  the  postal  cards  were  taken  out  of  the  grip 
in  question,  but  it  is  inferable  that  immediately  preceding 
their  leaving  the  car  for  the  purpose  of  mailing  the  postal 
cards,  !Miss  Heggie  had  the  grip  in  her  hand  and  set  it 
down  in  the  aisle  near  where  she  had  been    sitting,    and 
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where  she  left  her  aunt.  She  admits  that  she  could  have 
placed  the  grip  in  the  seat  opposite  her  aunt;  and  it  is 
clear  that  she  could  have  asked  the  aunt  to  take  care  of 
it  or  look  out  for  it  while  she  was  away. 

The  conductor  says  that  he  remembers  the  occurrence 
well.  It  was  stated  by  him  that,  as  was  his  duty  and  cus- 
tom, the  porter  and  he  went  to  the  platform  at  the  station 
when  the  train  stopped  for  the  purpose  of  letting  passengers 
off  and  on.  He  remembers  having  assisted  her  to  get  off ; 
that  the  train  stopped  about  five  minutes ;  that  Miss  Heggie 
and  her  companions  occupied  the  section  near  the  dining 
car ;  that  he  helped  her  back  on  the  Pullman  after  she  had 
mailed  her  cards ;  that  shortly  after  the  train  left  Monroe 
she  notified  him  that  she  had  lost  her  handbag,  and  he 
made  efforts  to  locate  it,  but  without  success.  He  further 
states  that  she  said  that  a  man  must  have  taken  her  grip  off 
at  Monroe  through  mistake.  He  testifies  that  she  never 
said  anything  about  having  valuable  jewelry  in  the  bag 
and,  further,  that  he  never  at  any  time  saw  the  grip.  The 
testimony  of  the  porter  is  that  the  grip  was  never  placed 
in  his  care  as  was  other  baggage  which  he  helped  to  carry. 

It  is  earnestly  contended  by  learned  counsel  for  plain- 
tiff in  error  that  she  should  have  been*  awarded  a  recoverv 
under  the  authority  of  Railroads  v.  Katzenherger^  16  Lea, 
380;  Pullman  Co.  v.  Oavin,  9  Pickle,  93,  and  Railroad 
V.  Lillie,  4  Gates,  331.  It  is  undoubtedly  true  as  a  gen- 
eral rule  that  with  respect  to  baggage,  railways  are  common 
carriers  and  as  such  are  insurers  of  its  safetv.  While  Pull- 
man  companies  are  not  held  to  be  insurers,  they  are  bound 
to  exercise  reasonable  care  and  diligence  to  preserve  and 
care  for  the  ba^age  of  those  who  enter  their  compartments 
as  occupants.  See  authorities,  supra.  The  basis  of  this 
rule  or  the  reason  thereof  is  because  the  passenger  in  a  man- 
ner intrusts  the  custody  of  the  baggage  with  the  carrier 
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and  has  a  right  to  expect  that  it  will  be  looked  after  with 
care  and  vigilance.  If,  as  a  matter  of  fact,  the  servants 
of  the  carrier,  whether  a  railway  or  a  Pullman  company, 
are  not  intrusted  with  baggage,  then  the  reason  for  the  rule 
does  not  apply,  and  it  should  be  held  not  to  obtain.. 

The  present  case  illustrates  the  danger  of  yielding  im- 
plicitly to  a  general  rule,  and  further  illustrates  the  oft- 
repeated  assertion  of  common  law  jurists,  that  it  is  diffi- 
cult to  find  all  the  law  written  upon  any  one  subject.  This 
case  also  affords  a  striking  example  of  the  genius  of  the 
common  law  in  dealing  with  the  facts  of  a  particular  case. 

With  respect  to  the  Pullman  Company,  the  developments 
would  have  justified  a  recovery  if  the  disappearance  had 
taken  place  in  the  night  time,  or  if  the  young  lady  had 
from  the  first  intrusted  the  servants  of  the  company  with 
this  article  of  baggage.  The  same  result  might  have  fol- 
lowed if  she  had  left  it  in  her  berth  or  at  a  place  which 
by  custom  or  direction  of  the  servants  of  the  company  was 
allotted  for  baggage.  The  Lillie  case  would  under  those 
circumstances  have  been  sufficient  authority. 

But,  as  a  matter  of  fact,  Miss  Heggie  reassumed  con- 
trol of  this  article  upon  the  morning  of  November  6th,  and 
kept  it  so  closely  by  her  and  resorted  to  it  so  frequently  as 
to  warrant  the  conclusion  that  it  was  exclusivelv  in  her 
possession.  In  other  words,  she  elected  to  deprive  or  re- 
lieve the  Pullman  Company's  servants  of  the  custody  of 
this  species  of  baggage  and  take  upon  herself  the  duty  or 
the  matter  of  looking  out  for  it.  As  a  matter  of  fact,  while 
she  had  the  right  during  the  night  time  to  exact  of  the 
Pullman  Company's  servants  a  degree  of  vigilance  that 
might  be  called  little  less  than  high  (Garvin  case,  supra)  y 
when  she,  on  the  morning  of  the  6th,  took  the  grip  into 
her  own  hands  and  kept  it  by  her  for  constant  use,  she  un- 
doubtedly rendered  it  impossible  for  the  servants  of  the 
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company  to  watch  for  it  and  care  for  it.  Hence,  with  re- 
spect to  this  baggage  she  should  be  considered  as  having 
elected  to  control  it  and  care  for  it  herself  and  thus  relieve 
the  Pullman  Company  of  the  duty  of  looking  after  it,  and 
she  likewise  relieved  the  railroad  of  its  obligation  as  in- 
surer. She  might  well  be  considered  as  upon  the  same  plane 
as  that  of  the  occupant  of  a  day  coach  who  elects  to  take 
baggage  into  the  car  to  be  occupied  by  her.  At  the  same 
time,  there  is  not  entire  similarity.  Notwithstanding  this, 
we  are  of  opinion  that  when  she  undertook  to  care  for  this 
property  and  to  keep  it  by  her,  the  duty  of  constantly  look- 
ing after  it  which  might  otherwise  have  rested  upon  the 
defendants  was  cancelled  or  taken  away. 

It  wag  stated  by  Judge  Wilkes  in  the  Lillie  case  that 
occupants  of  day  coaches  who  carry  their  baggage  with  them 
cannot  charge  the  railroad  company  as  insurers.  We  are 
of  the  opinion  that  the  same  result  follows  with  respect 
to  the  occupant  of  a  Pullman  Company  car  when  he  or 
she  virtually  assumes  control  of  small  handbags  to  the  ex- 
clusion of  the  servants  of  the  company.  When  we  say 
that  the  Pullman  Company  and  the  railway  company  are 
under  such  circumstances  not  to  be  held  as  insurers,  we 
mean  simply  that  no  presumption  of  negligence  arises  from 
the  loss  of  the  baggage,  and  that  the  loser  would  have  to 
adduce  evidence  warranting  the  inference  of  negligence. 
As  a  matter  of  course,  both  the  Pullman  Company  and  the 
railway  company  are  liable  if  the  loss  can  be  attributed  to 
the  negligence  or  theft  of  their  servants. 

In  the  case  at  bar  there  is  not  any  suggestion  that  there 
was  a  lack  of  vigilance  upon  the  part  of  the  employes  of 
the  defendant  other  than  that  suggested  by  the  disappear- 
ance of  the  baggage.  It  was  clearly  shown  that  they  per- 
formed their  duties  in  the  customary  manner  and  that  the 
article  was  not  stolen  by  either  one.    Its  disappearance  is 
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an  unexplained  fact  from  which  no  inference  of  negligence 
can  justifiably  be  drawn.  It  was  held  in  the  case  of 
Springer  v.  Pvllman  Company,  234  Pa.,  172,  that  a  sleep- 
ing car  company  was  not  required  to  see  that  no  passenger 
leaving  a  car  carried  any  baggage  other  than  his  own,  and 
that  passengers  had  no  right  to  insist  that  the  porter  or 
conductor  should  always  be  in  the  aisle  or  walking  up  and 
down  the  car  in  such  way  as  to  have  an  eye  upon  the  bag- 
gage stored  in  the  car.  This  rule  would  not  be  applicable 
to  a  Pullman  which  had  been  converted  into  a  chair  car 
and  occupied  by  passnegers  during  the  day  time;  and  it 
certainly  could  not  be  insisted  that  these  strict  require- 
ments were  due  a  passenger  who  retained  the  absolute  con- 
trol of  her  baggage :  Wicker  v.  Railroad  Company,  79  Am. 
St.,  314;  Tower  v.  Railroad,  42  Am.  Dec.,  36;  Henderson 
v.  Railroad,  123  U.  S.,  61,  and  Railroad  Co,  v.  Handley, 
56  Am.  Eep.,  846,  all  support  the  proposition  that  with 
respect  to  passengers  on  Pullman  cars  who  in  the  day  time 
keep  their  baggage  with  them  neither  the  Pullman  Com- 
pany nor  the  railway  company  is  an  insurer,  and  that  the 
only  duty  owing  from  either,  or  both,  is  that  of  reasonable 
care.  It  is  likewise  deducible  from  these  authorities  that 
the  duty  of  continuous  and  watchful  care  exacted  of  sleep- 
ing car  companies  while  berths  are  occupied  by  passen- 
gers is  relaxed  and  is  not  to  be  exacted  during  the  day 
time,  and  is  especially  not  owing  to  a  passenger  who  chooses 
to  keep  his  baggage  by  him.  See,  also,  Carpenter  v.  Rail- 
road,  124  K  Y.,  58,  11  L.  R  A.,  759. 

We  are  of  opinion  that  the  judgment  of  the  lower  Court 
relieving  the  Pullman  Company  of  liability  was  correct, 
and  it  is  affirmed. 

With  respect  to  the  judgment  against  the  railroad  com- 
pany, we  shall  content  ourselves  with  stating  briefly  our 
reasons  for  holding  it  not  liable. 
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Granting  that  the  Pullman  was  one  of  the  railway  com-, 
pany's  cars  and  that  the  Pullman's  servants  were  its  serv- 
ants, we  have  exactly  the  case  of  a  passenger  in  a  day  coach 
who  chooses  to  keep  his  baggage  by  his  side.  There  is  no 
attempt  to  show  any  lack  of  ordinary  care  upon  the  part 
of  the  Pullman  servants.  The  rule  laid  down  in  the  Lillie 
case  is  clearly  applicable  and  sufficient  authority  for  the 
judgment  of  the  lower  Court  It  is  well  to  repeat  what 
has  been  intimated  hereinbefore,  namely,  that  when  a  car- 
rier is  not  in  the  situation  of  an  insurer,  no  presumption  of 
negligence  arises  from  the  mere  showing  of  a  loss.  It  is 
incumbent  upon  th^  baggage  owner  to  go  further  and  show 
facts  warranting  the  inference  of  negligence.  Carpenter 
V.  Railroad,  supra. 

We  do  not  discuss  the  point  raised  by  learned  counsel 
for  the  railway  company  that  it  could  not  be  held  liable  as 
a  common  carrier  under  the  Carmack  amendment  to  the 
Interstate  Laws.  There  was  in  1906  a  Congressional  en- 
actment, followed  later  by  Interstate  Commerce  Commis- 
sion regulations  with  respect  to  liability  for  baggage,  par- 
ticularly the  valuation  thereof,  in  which  might  be  found 
the  basis  of  an  argument  that  with  respect  to  baggage  rail- 
way companies  were  to  be  treated  as  common  carriers  and 
liable  as  such  in  all  respects  as  in  other  cases.  But  how- 
ever this  may  be,  we  have  reached  the  conclusion  that  there 
was  no  negligence  shown  by  the  servants  operating  the 
railroad  upon  which  the  loss  occurred  at  the  time  the  loss 
happened.  Hence,  if  the  effort  were  to  hold  the  initial 
carrier  liable  for  the  negligence  of  a  connecting  carrier 
as  the  agent  of  the  initial  railway,  the  rule  would  fail  here 
for  lack  of  evidence  to  show  negligence.  Plaintiff  in  error 
cannot  rely  upon  the  presumption  of  negligence  or  upon 
the  doctrine  or  res  ipsa  loquitur,  for  the  reason  that  this 
rule  applies  only  to  those  cases  where  the  defendant  has 
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the  actual  custody  and  control  of  the  goods  or  the  instru- 
mentality, OP  in  other  words,  as  applied  to  a  carrier,  only 
when  it  is  shown  that  the  carrier  has  taken  charge  of  and 
asserts  control  over  the  lost  article. 

Again,  we  are  persuaded  that  Miss  Heggie  must  lose 
for  the  reason  that  the  undisputed  evidence  is  that  she 
could  have  put  this  baggage  virtually  into  the  hands  of 
her  aunt  or  right  beneath  her  eye  when  she  left.  While  it 
is  unpleasant  to  think  and  say  it,  yet  the  world  is  full  of 
thieves,  and  they  are  sometimes  found  arrayed  in  glory 
and  riding  upon  the  palace  cars  of  this  country.  Every 
prudent  person  knows  this,  and  also  knows  that  they  will 
get  in  their  handiwork  notwithstanding  the  utmost  vigi- 
lance upon  the  part  of  carriers.  Hence,  ordinary  care 
would  suggest  to  a  passenger  who  has  reserved  the  posses- 
sion of  his  or  her  baggage  that  he  or  she  not  leave  it  ex- 
posed in  the  day  time  and  in  a  strange  city. 

We  feel  constrained  to  deny  plaintiff  a  recovery.  The 
judgment  of  the  lower  Court  is  affirmed  with  costs. 
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E.  S.  Simmons  et  al.  v.  W.  P.  Haet  et  als. 

Affirmed  by  the  Supreme  Court,  1915. 

1.  Chancebt  Jurisdiction  and  Practice.     Form  of  hill  to  con- 

vert deed  into  a  mortgage.    Mental  capacity. 

Complainant  who  seeks  to  have  a  deed  absolute  upon  its  face 
declared  a  mortgage  may  incorporate  therein  the  averments 
that  the  grantor  did  not  have  sufficient  mental  capacity  to 
make  a  contract,  and  that  the  instrument  was  procured  by 
fraud  and  undue  influence.  The  rules  prohibiting  inconsist- 
ency are  not  violated  thereby. 

2.  Same.    Jury  trial  in  Chancery  Court,    Submitting  issues.    Ob- 

jection to  form. 

All  objections  to  the  form  in  which  issues  are  to  be  submitted 
to  the  jury  must  be  made  before  the  final  submission  there- 
of to  the  Jury.  It  is  too  late  after  verdict  to  insist  that  the 
issues  were  contradictory.  But  the  issues  as  to  whether  an 
instrument  was  a  deed  or  a  mortgage  and  whether  the 
grantor  had  sufficient  capacity  to  make  the  contract,  and 
whether  fraud  or  imdue  influence  was  used  in  procuring  the 
instrument,  are  not  inconsistent  and  may  be  submitted  sepa- 
rately to  the  Jury. 

3.  Inconsistency  in  Bills.    Multifariousness. 

Inconsistency  in  averments  of  a  bill  in  equity  is  in  the  nature 
of  multifariousness  and  must  be  taken  advantage  of  by  de- 
murrer or  motion  to  dismiss. 

4.  Jury  Trials  in  Chancery.     Issues.    Mixed  questions  of  law 

and  fact. 

It  is  allowable  to  submit  to  a  Jury  in  Chancery  a  mixed  ques- 
tion of  law  and  fact. 

5.  Same.    Submission  of  immaterial  issues. 

The  fact  that  immaterial  issues  were  submitted  to  the  Jury  will 
not  vitiate  the  verdict  if  there  were  submitted  and  responded 
to  other  vital  and  determinative  issues. 
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6.  Same.    Determinative  issues.    What  are. 

Any  question  of  fact  the  finding  upon  which  in  connection  with 
all  the  other  issues  and  parts  of  the  record  would  enable  the 
Chancellor  to  decide  the  whole  cause  is  a  determinative  one. 
The  parties  are  not  required  to  submit  every  issue  of  fact 
arising  in  a  case. 

7.  Same.    Issues  upon  MU  to  convert  deed  into  a  mortgage.  Right 

to  jury  trial. 

Notwithstanding  the  rule  requiring  a  party  seeking  to  convert 
a  deed  into  a  mortgage  to  show  the  facts  by  clear,  cogent 
and  satisfactory  evidence,  the  parties  are  entitled  to  a  Jury 
trial;  and  the  verdict  rendered  upon  the  issues  will  be 
weighed  as  other  verdicts  in  Chancery,  provided  the  Chan- 
cellor has  given  proper  instructions  as  to  the  quantum  of 
proof. 


From  Giles  County. 


Appeal  from  the  Chancery  Court  of  Giles  County. 
W.  S.  Bearden/ Chancellor. 

E.  E.  Esi-iCK  and  W.  B.  Smithson  for  Complainants. 

Stewart  Wilkes  for  Defendants. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

^Notwithstanding  this  large  record  and  the  extensive 
briefs  filed  ]by  able  counsel  for  both  sides,  we  can  condense 
the  questions  at  issue  into  a  reasonable  compass.  The  as- 
signments of  error  are  numerous,  but  they  do  not  need 
separate  treatment. 

This  bill  was  filed  by  the  children  and  heirs  at  law  of 
J.  M.  Simmons  against  W.  P.  Hart  and  his  co-defendants 
for  the  primary  purpose  of  having  declared  to  be  a  mortr 

26 
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gage  a  deed  executed  by  Simmons  on  the  26th  day  of  De- 
cember, 1896.  Hart  is  the  main  defendant.  The  status 
of  the  others  is  dependent  upon  the  result  as  to  him. 

It  was  averred  in  the  original  bill  that  although  this 
instrument  upon  its  face  was  an  absolute  deed,  it  was  in 
fact  intended  to  be  and  was  a  mortgage  to  secure  the  amount 
of  the  consideration.  It  was  also  alleged  that  Simmons  did 
not  at  the  time  of  its  execution  have  sufficient  mental  capac- 
ity to  understand  the  purport  of  the  instrument ;  and,  fur- 
ther, that  he  was  induced  to  sign  the  same  because  of  fraud, 
imposition  and  misrepresentation  practiced  upon  him  at 
the  time  by  Hart.  The  answer  of  the  latter  was  a  specific 
denial  of  the  three  averments  of  the  bill  just  enumerated. 

Complainants  demanded  a  jury,  and  there  were  made 
up  under  direction  of  the  Chancellor  four  issues  of  fact  to 
be  hereinafter  mentioned.  The  report  of  the  jury  was  in 
favor  of  complainants  upon  all  the  issues.  The  Chancellor 
adopted  this  finding  and  granted  complainants  relief  to 
the  extent  of  declaring  that  the  instrument  in  question  was 
a  mortgage,  and  that  they  were  entitled  to  the  land  upon 
satisfaction  of  the  amount  of  the  indebtedness  with  inter- 
est.   Hart  has  appealed. 

The  first  assignment  is  that  the  Court  committed  error 
in  submitting  this  cause  to  the  jury  at  all  or  upon  any 
issue  upon  the  issues  that  were  submitted.  It  is  said  that 
the  issues  were  not  proper,  nor  material,  nor  comprehensive, 
nor  put  in  issue  by  the  pleadings,  nor  did  they  go  to  the 
whole  of  the  case,  nor  could  the  Chancellor  pronounce  a 
final  decree  tliercon. 

We  are  of  opinion  that  complainants  had  a  right  to  go 
to  the  jury  on  the  first  three  issues  at  least,  and  that  there 
wns  no  error  in  forniulatinc:  and  submitting  them. 


STATE  OF  TEKNESSEE.  403 


SlmmonB  v.  Hart 


Assignment  No.  2.  Under  this  assignment  it  is  in- 
sisted that  the  Court  should  not  have  submitted  to  the  jury 
the  question  of  the  mental  capacity  of  J.  M.  Sinmions. 
It  is  earnestly  contended  that  the  heirs  at  law  were  not 
seeking  a  rescision  of  the  contract^  and  that  the  question 
of  mental  capacity  is  not  appropriate  when  any  other  kind 
of  relief  is  sought.  We  are  of  opinion  that  complainants 
were  seeking  partial  rescission,  or  at  least  a  substantial 
change  in  the  contract;  and  that  when  relief  of  this  kind 
is  sought  the  mental  capacity  of  a  contracting  party  is  al- 
ways pertinent.  It  is  said  that  this  issue  was  not  raised 
by  the  pleadings,  and  that  complainants  estopped  them- 
selves by  election  of  remedies  to  raise  this  question.  We 
find  that  the  bill  is  broad  enough  to  embrace  this  issue; 
and  the  other  averments  are  sufficient  to  show  that  com- 
plainants denied  the  efficacy  of  the  instrument  as  a  con- 
tract of  sale.  Hence,  their  right  to  complain  that  Simmons 
did  not  understand  it,  not  having  sufficient  capacity  to  do 
so. 

In  assignment  number  three  complainants  insist  that 
the  Chancellor  was  in  error  in  submitting  to  the  jury  the 
question  as  to  whether  the  deed  was  procured  by  fraud  or 
undue  means.  Tx?amed  counsel  contend  that  this  was 
wholly  immaterial  and  also  improper  for  the  reason  that 
the  inquiry  should  have  been  as  to  the  legal  effect  of  this 
instrument,  whether  a  deed  or  a  mortgage.  It  is  never 
proper  to  submit  a  bare  legal. question  to  the  jury  but  it  is 
allowable  to  submit  a  mixed  question  of  law  and  fact.  It 
is  urged  that  this  issue  was  bad  because  it  did  not 
limit  the  question  of  undue  influence  to  that  exerted  by 
Hart  or  by  others  upon  Simmons  or  whether  it  was  exerted 
upon  Simmons  or  others.  The  question  was  not  so  inter- 
preted upon  the  trial.  Complainants  evidently  intended 
to  submit  to  the  jury  the  question  of  Hart's  fraud  upon 
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Simmons.  Responding  to  the  contention  that  this  was 
not  a  determinative  issue,  it  suffices  to  say  that  it  was  a 
material  and  vital  one,  such  as  would  have  enabled  the 
Chancellor  to  pronounce  a  decree  in  connection  with  othei' 
issues  or  other  parts  of  the  record :  Gibson's  Suits,  Section 
534;  16  Cyc,  419. 

In  assignment  number  four  the  Chancellor  is  criticized 
for  having  submitted  to  the  jury  the  question  as  to  whether 
the  instrument  was  a  deed  or  a  mortgage.  Here,  again,  we 
must  say  that  this  was  a  vital  issue,  and  determinative,  and 
raised  by  the  pleadings.  Evidently  the  jury  understood 
that  they  must  decide  what  was  in  the  minds  of  the  parties 
at  the  time  the  instrument  was  executed.  The  Chancellor 
so  thought  and  so  stated  to  the  jury.  Hence,  the  criticism 
that  the  issue  should  have  been  a  little  more  full  so  as  to 
exclude  subsequent  intention  is  not  of  any  moment. 

In  assignment  number  five  it  is  insisted  that  the  Chan- 
cellor was  in  error  in  submitting  the  question  as  to  whether 
Hart  had  ever  had  possession  of  the  land.  We  agree  with 
learned  counsel  that  this  was  not  a  determinative  issue,  and 
that  there  was  no  substantial  reason  why  it  should  have 
been  submitted.  But  this  will  not  destroy  the  effect  of  the 
verdict  upon  the  other  issues.  Bank  v.  Bank,  108  Tenn., 
274.  We  decline  to  treat  this  as  a  material  error,  as  de- 
fendant Hart  was  not  prejudiced  or  embarrassed  thereby. 

In  assignment  number  six  it  is  insisted  that  the  Court 
was  in  error  in  not  setting  aside  the  verdict  upon  all  issues. 
Assignments  number  seven,  eight  and  nine  are  in  sub- 
stance the  same,  and  all  will  be  treated  together.  We  shall 
also  discuss  assignment  number  eleven,  which  raises  the 
question  as  to  the  effect  of  the  finding  of  the  jury  upon 
an  issue  as  to  whether  the  instrument  was  a  deed  or  a 
mortgage. 
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A  jury  trial  in  the  Chancery  Court  must  be  conducted 
as  at  common  law,  and  th^  report  of  the  jury  can  be  dis- 
turbed only  in  accordance  with  the  rules  obtaining  under 
that  system.  Hence,  if  there  is  material  evidence  to  sup- 
port their  verdict,  approved  by  the  Chancellor,  the  review- 
ing Court  is  not  at  liberty  to  set  it  aside.  But  it  is  said 
that  when  the  issue  is  as  to  whether  a  deed  absolute  upon 
its  face  is  a  mortgage  the  quantum  of  proof  is  different,  and 
that  the  question  must  not  be  determined  by  mere  prepond- 
erance. It  is  well  understood  that  the  proof  sufficient  to 
justify  this  change  in  an  instrument  must  be  clear,  cogent, 
and  satisfactory;  and  ordinarily  the  Chancellor  must  de- 
termine whether  the  proof  adduced  is  of  that  strength. 
But  a  complainant  seeking  such  relief  is  entitled  to  his 
jury,  and  if  so,  it  becomes  in  the  first  instance  the  duty  of 
the  jury  to  determine  whether  there  has  been  a  showing 
of  proofs  of  the  nature  the  rule  requires ;  and  in  the  second 
place  it  devolves  upon  the  Chancellor  to  approve  or  disap- 
prove the  finding  of  the  jury  that  the  complainant  has  con- 
vinced them  beyond  doubt  that  he  is  entitled  to  relief.  We 
find  that  the  learned  Chancellor  properly  laid  down  the 
rule  as  to  the  strength  of  the  proofs,  and  we  must  presume 
that  the  jury  were  guided  by  that  instruction  when  they 
found  complainants  the  offerers  of  such  evidence  as  sat- 
isfied them  that  the  instrument  was  intended  to  be  a  mort- 
gage. The  Chancellor  approved  their  conclusions  and  we 
are  of  opinion  that  the  verdict  is  entitled  to  that  considera- 
tion accorded  any  other,  especially  because  of  the  peculiar 
instructions  given  to  the  jury.  We  therefore  feel  con- 
strained to  hold  that  complainants  satisfied  the  triers  of 
the  facts  as  to  the  merits  of  their  claim,  and  that  we  have 
no  right  to  disturb  the  verdict. 

Assignment  number  ten  is  based  on  the  refusal  of  the 
trial  Judge  to  arrest  the  judgment  because  there  is  no  aver- 
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ment  in  the  bill  that  there  was  a  prior  or  concurrent  agree- 
ment that  the  instrument  should  be  a  mortgage.  This  as- 
signment needs  no  extensive  treatment.  It  has  been  an- 
swered by  what  has  gone  before.  There  is  a  hint  in  this 
assignment  and  also  assignment  number  eleven  that  the 
issues  were  inconsistent  and  repugnant,  and  that  they 
should  not  have  been  submitted.  This  matter  of  antagon- 
ism is  adverted  to  in  other  parts  of  the  brief.  We  shall 
dispose  of  it  by  saying  that  this  was  a  question  which 
should  have  been  raised  with  respect  to  the  bill  by  de- 
murrer, and  as  to  the  issues,  before  they  were  submitted, 
inconsistency  is  a  matter  of  jnultifariousness  which  is 
waived  by  answer  and  proof.  Gibson,  Sec.  292.  It  is  also 
too  late  after  verdict  to  raise  any  question  as  to  the  form 
of  the  issues,  provided  the  issues  be  material.  16  Cyc, 
418. 

Affirmed. 
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Lewisburg  &  Northern  Railway  Co.  v.  C.  M.  Causey 

AND  Wife. 

1.  Damages  fob  Fbight  Attended  with  Physical  Ills.  Abortion. 

There  may  be  a  recovery  against  a  wrongdoer  for  an  abortion 
and  other  physical  ills  clearly  traceable  to  mental  shock  or 
fright  wrongfully  caused,  although  there  was  no  bodily  Im- 
pact. 

2.  Same.     Caution. 

While  such  rights  of  action  must  be  recognized  in  a  progres- 
sive jurisprudence,  the  Courts  must  scrutinize  the  grounds 
of  action  closely  and  require  satisfactory  proof  of  the  con- 
nection between  the  mental  state  and  the  physical  disorder. 

3.  Same.     Wilful  torts.     Gross  negligence. 

While  there  is  some  controversy  as  to  the  right  of  recovery 
for  mental  shock  occasioned  by  ordinary  negligence,  there 
can  be  no  doubt  of  the  right  to  maintain  an  action  in  such 
case  when  the  disorder  is  caused  by  wilful  torts  or  gross 
negligence. 

4.  Blasting.     Continued  in  thickly  settled  community. 

A  Jury  would  be  warranted  in  finding  parties  blasting  without 
proper  precautions  in  a  thickly  settled  neighborhood  guilty 
of  grossly  negligent  conduct. 

5.  Negligence.     Recovery  for  miscarriage.    Ignorance  of  condi- 
'  tion  of  plaintiff. 

Where  the  act  of  the  defendant  is  palpably  unlawful  and  a 
direct  invasion  of  the  premises  of  a  householder,  there  may 
be  a  recovery  for  an  abortion  occasioned  the  wife,  although 
her  condition  was  unknown  to  the  wrongdoer. 

6.  Evidence.    Opinions  as  to  cause  of  disorder. 

Physicians  and  nurses  are  not  allowed  to  give  their  opinions 
that  the  sickness  of  the  plaintiff  was  caused  by  the  wrongs 
of  the  defendant  when  there  are  several  antecedents  to  which 
the  condition  might  be  attributed. 
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7.  EVIDENGQE  OF  OTHEB  ABOBTIONS  AKD  SUBSEQUENT  ABOBTIONS. 

« 

While  it  is  competent  to  prove  that  an  abortion  or  miscarriage 
renders  a  woman  susceptible  to  such  future  mishaps,  it  is 
not  competent  to  prove  the  fact  and  the  sufferings  of  those 
subsequent  miscarriages.  Nor  is  it  competent  to  prove  that 
dther  women  in  the  neighborhood  of  plaintiff  themselves 
suffered  abortions  because  of  the  method  pursued  by  de- 
fendants. 

8.  EviDENOE.     Opinions  as  to  negligent  methods. 

No  witness  is  allowed  to  state  over  objection  that  the  method 
of  doing  certain  work  under  investigation  was  negligent 

9.  Blasting.    Joint  liability  of  all  parties  participating. 

A  railway  company,  its  general  contractor  and  the  subcon- 
tractor of  the  latter  may  all  be  sued  and  held  jointly  liable 
for  blasting  carried  on  in  the  necessary  work  of  building 
a  railroad. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.    Thos.  E.  Matthews,  Judge. 

P.  M.  EsTES  for  Plaintiff  in  Error. 

W.  H.  Washington  and  H.  C.  Patterson  for  De- 
fendants in  Error. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

Three  suits  under  the  above  style  were  tried  in  the 
Circuit  Court  of  Davidson  County  together.  The  first 
one  was  that  of  Mrs.  Causey,  her  husband  joining,  for 
damages  for  a  miscarriage  and  other  physical  ills  which 
she  claimed  were  caused  by  the  wrongful  conduct  of  the 
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plaintiffs  in  carrying  on  extensive  and  long-continued 
blasting  near  her  home.  She  recovered  verdict  for  $2,500. 
The  second  suit  was  that  of  the  husband  for  the  losses 
sustained  by  him  because  of  the  illness  of  his  wife.  He 
obtained  a  verdict  for  $500.  The  third  suit  was  for  in- 
juries to  the  house  and  premises  of  the  Causeys,  occasioned 
by  the  hurling  of  stone  and  earth  and  by  concussion  of  the 
air.  The  verdict  in  this  case  was  for  $100,  in  which  verdict 
plaintiffs  in  error  acquiesced. 

In  the  two  other  cases  they  sought  a  new  trial,  but  the 
Circuit  Judge  overruled  their  motions  and  pronoUnced 
judgments.  From  these  judgments  they  have  appealed 
and  have  assigned  numerous  errors.  Owing  to  the  unusual 
character  of  this  litigation,  we  have  given  it  considerable 
care  and  thought,  possibly  more  than  the  length  of  opinion 
would  indicate. 

The  first  assignment  of  error  is  to  the  effect  that  the 
Court  should  have  held  that  there  was  no  evidence  to  sus- 
tain the  verdict,  and  the  second  one  is  that  the  Court  should 
not  have  submitted  the  issues  to  the  jury.  It  is  apparent 
that  these  assignments  can  be  treated  conjointly.  They  are 
elaborated  extensively  in  the  brief  of  able  counsel  for  ap- 
pellants, and  by  learned  counsel  for  defendants  in  error  in 
their  reply  brief,  and  we  could  consume  much  space  in 
responding  to  the  various  points.  But  we  deem  it  unneces- 
sary to  overload  this  opinion  with  extracts  from  divers 
decisions  and  text-books.  We  shall  state  briefly  our  con- 
clusions, with  the  assertion  that  we  have  examined  ap- 
proximately three  score  decisions  bearing  upon  the  inter- 
esting questions,  and  obtained  a  fairly  good  conception  of 
the  different  views  entertained. 

m 

The  theory  upon  which  plaintiffs  below  proceeded  was 
that  the  defendants,  being  a  railway  company  and  its  sub- 
contractors engaged  in  railway  construction  work  adjacent 
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to  their  property,  were  absolutely  liable  for  all  damages 
inflicted  upon  them  by  blasting  operations,  both  upon  the 
ground  of  unescapable  responsibility  for  consequences  and 
because  of  negligent  methods  of  operation.  It  was  their 
contention  that  defendants  were  likewise  responsible  for 
the  physical  ills,  including  a  miscarriage  by  Mrs.  Causey, 
occasioned  by  the  continual  throwing  of  earth  and  stone 
against  the  house,  keeping  her  in  a  constant  state  of  fright 
and  alarm,  to  such  an  extent  as  to  destroy  her  nerves, 
impair  her  health  and  prevent  her  carrying  her  child  to 
maturity.  It  should  be  observed  that  the  predicate  of  her 
suit  was  physical  ills  and  impaired  health  consequent  upon 
fright  occasioned  by  the  wrongful  conduct  of  the  defend- 
ants below,  and  not  for  fright  with  physical  ills  as  the 
consequence.  Plaintiffs  also  proceeded  upon  the  idea  that 
all  the  defendants  were  jointly  liable. 

The  first  in  importance  of  the  contentions  made  by 
plaintiffs  in  error  is  that  this  is  a  suit  for  fright  or  mental 
shock  only,  and  that  no  such  action  is  known  to  the  laws 
of  this  State.  A  cognate  insistence  is  that  no  action  can 
be  maintained  even  for  physical  ills  which  resulted  from 
mental  shock  or  terror.  We  have  just  stated  that  plain- 
tiffs below  had  the  conception  that  their  ground  of  com- 
plaint was  impaired  health  and  physical  suffering,  al- 
though resulting  from  forces  which  operated  primarily 
upon  the  nervous  system.  This  of  course  would  put  to 
one  side  the  contention  that  this  is  a  suit  for  mere  fri2:ht 
or  nerve  shock ;  and  hence  it  becomes  our  duty  to  determine 
whether  there  is  any  cognizable  legal  nexus  between  the 
negligent  conduct  of  plaintiffs  in  error  and  the  mental- 
physical  suffering  and  condition  of  Mrs.  Causey. 

It  behooves  us  first  to  regard  the  expressions,  intima- 
tions and  juridical  inclinations  of  our  own  Courts  upon 
this  subject.     We  can  thence  proceed  to  the  consideration 
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of  the  question  in  other  jurisdictions,  or  rather  as  it  is 
viewed  by  others.  In  Gosset  v.  Railroad,  115  Tenn.,  378, 
the  Court  speaking  through  Justice  Wilkes,  virtually  gave 
recognition  to  actions  founded  upon  mental  shock  or  fright 
whenever  and  w^herever  this  shock  or  fright,  negligently  or 
wrongfully  occasioned,  resulted  in  physical  ills  or  impair- 
ment of  health.  The'  jurist  was  careful  to  draw  the  dis- 
tinction between  suits  for  terror  and  alarm  which  leave 
no  physical  trace,  and  those  mind  conditions  which  eventu- 
ate in  destroyed  nerves  and  impaired  health.  And  this, 
although  not  elaborated  in  the  opinion  is  in  our  judgment 
soimd  to  the  core,  and  could  at  that  time  have  been  fortified 
by  the  observ^ations  of  some  of  the  profoundest  thinkers 
in  the  world  of  jurisprudence.  This  question  was  pre- 
sented to  us  some  three  years  ago  at  Knoxville  in  the  case 
of  Railway  v.  Deahins,  3  Tenn.  C.  C.  A.,  28,  and  was 
given  some  thought  and  investigation.  We  reached  the 
conclusion  then  that  the  law  did  not  recognize  and  would 
not  in  its  then  stage  of  development  countenance  in  simple 
negligence  cases  a  right  of  action  for  shock  or  fright  leav- 
ing no  visible  or  ascertainable  effect  upon  the  system ;  but 
that  w^hen  the  consequence  of  the  mental  disturbance  is  to 
destroy  the  health  of  a  plaintiff,  a  right  of  recovery  should 
not  be  denied,  notwithstanding  there  was  at  the  time  no 
physical  impact  nor  perceptible  physical  injury. 

The  investigation  which  we  have  given  this  subject, 
necessitated  by  the  questions  arising  in  this  case,  have  con- 
firmed us  in  our  view  that  the  intimations  in  the  Gosset 
case  and  the  expressions  in  the  Deakins  case  were  well 
based,  and  that  there  is  no  reason  for  denying  a  recovery 
when  the  conditions  which  call  for  reparation  are  satis- 
factorily shown  in  the  proof.  We  asserted  arguendo  in 
the  Deakins  case  that  a  miscarriage  occasioned  by  mental 
shock  always  afforded  a  right  of  action,  being  of  the  opin- 
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ion  that  this  was  a  physical  ill  which  none  could  gainsay. 
And  we  are  still  of  the  opinion  that  whenever  the  con- 
nection between  the  fright  and  the  miscarriage  is  shown, 
the  right  to  damages  is  clear,  regardless  of  the  views  that 
may  be  taken  of  the  question  as  to  whether  suits  for  mental 
shock  should  be  entertained.  We  are  aware  that  the  Courts 
of  Pennsylvania,  New  York,  Massachusetts  and  possibly 
Arkansas  at  an  early  day  took  a  contrary  view,  and  that 
they  have  been  reasonably  consistent  in  so  holding.  But 
we  have  no  hesitancy  in  agreeing  with  the  strictures  upon 
the  positions  of  those  Courts  uttered  by  the  learned  anno- 
tator  of  the  case  of  Huston  v.  Freemanshurg,  3  L.  R.  A. 
(N.  S.),  1.  The  review  of  the  cases  to  be  found  in  the 
note  just  referred  to  can  leave  no  doubt  in  the  minds  of 
those  who  are  keeping  pace  with  the  advancement  of  juri- 
dical thought  and  with  the  effort  to  make  the  common  law 
the  perfection  of  reasoning  as  commanded  by  Lord  Coke. 
Such  actions  should  be  given  unqualified  recognition  when- 
ever Courts  are  convinced  of  the  union  between  the  as- 
sumed cause  and  the  consequence.  We  are  persuaded  that 
every  objection  raised  is  met  by  the  arguments  thus  found, 
and  that  any  serious  opposition  must  be  the  result  of  over- 
much conservatism.  We  shall  not  undertake  to  arrange 
in  order  nor  to  comment  at  length  upon  the  various  au- 
thorities consulted  by  us  as  confirmations  of  the  opinions 
which  have  been  heretofore  intimated  or  expressed.  We 
have  examined  with  profit,  in  addition  to  the  case  of 
Huston  V.  Freesmanshurg,  the  following  adjudications; 
Langhom  v.  Turner,  34  L.  R  A.  (K  S.),  211;  Oreen  v. 
Shumdker,  23  L.  R.  A.  (K  S.),  667;  Conley  v.  Drug  Co., 
65  L.  R  A.  (N.  S.),  830,  and  note;  Solini  v.  Railroad,  55 
L.  R  A.  (K  S.),  834;  Spearman  v.  McGleary,  4  Ala. 
Appls.,  473,  177  Ala.,  673 ;  Pankopf  v.  HinUey,  24  L.  R 
A.  (N.  S.),  1157 ;  Railroad  v.  Robinett  and  note,  45  L.  R. 
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A.  (N.  S.),  433;  Simone  v.  Railroad,  Rhode  Island,  (9  L. 
R.  A.  (N.  S.),  740;  Stewart  v.  Railroad,  112  La.,  764; 
Railroad  v.  Eayter,  93  Texas,  47,  47  L.  R  A.,  325 ;  Per- 
cell  V.  Railroad,  48  Minn.,  134,  16  L.  R.  A.,  203 ;  Kim- 
berly  v.  Howland,  7  L.  R.  A.  (N.  S.),  645;  Hunter  v. 
Railroad,  29  L.  R.  A.  (N.  S.),  851;  Ingle  v.  Simmons,  7 
L.  R.  A.  (N.  S.),  96;  Pidlman  Company  v.  Lutz,  14  L. 
R.  A.  (N.  S.),  907;  Tunnclijf  v.  Railroad,  32  L.  R.  A., 
143 ;  Sloan  v.  Railway,  32  L.  R.  A.,  193,  44  Pac,  320 ; 
Salmi  V.  Railway  Co.,  146  Pac,  819 ;  Note  to  Railway  v. 
Canfield,  1.1  C.  C.  A.,  556,  561 ;  see  also  1  Street  on  Lia- 
bility, 458 ;  Watson  on  Damages,  Sec.  402 ;  1  Sutherland 
on  Damages,  Sec.  23 ;  1  Thompson  on  Negligence,  Sec. 
156 ;  see  also  an  English  case  of  Dvliu  v.  ^Y}lite  &  Son,  2 
Qb.,  682,  also  the  Irish  case  of  Bell  v.  Railroad,  26  Com- 
mon Law,  both  of  which  cases  virtually  repudiate  the 
earlier  English  case  of  Railway  v.  Coitus,  13  App.  Case, 
222.  So  that  we  not  only  have  the  great  weight  of  au- 
thority in  this  country,  but  the  preponderating  authority 
of  the  English  Judges,  whose  opinions  as  to  what  the 
common  law  is  or  ought  to  be  are  too  often  neglected.  A 
vast  number  of  other  cases  and  observations  of  text  writers 
could  be  referred  to,  but  we  think  it  wholly  unnecessary. 

We  carefully  examined  all  the  typical  cases  taking  the 
contrary  view  that  were  brought  to  our  attention  by  the 
learning  and  industry  of  counsel  representing  the  appel- 
lants, but  found  nothing  therein  that  would  constrain  us 
to  a  contrary  view.  At  the  same  time  the  restraining  and 
cautionery  observations  of  those  Courts  must  not  be  neg- 
lected in  the  recognition  of  this  class  of  actions,  for  we 
can  see  that  abuse  and  injustice  may  result.  But  we  are 
persuaded  that  this  fear  of  a  deluge  of  lawsuits  is  not  very 
well  grounded.  An  examination  of  the  judicial  output  of 
the  dozen  or  more  States  w^hich  have  fully  recognized  this 
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species  of  action  fails  to  show  that  the  Courts  have  been 
overwhelmed  with  lawsuits  of  this  nature.  But  at  the 
same  time  it  must  not  be  forgotten  that  this  species  of 
litigation  must  be  carefully  guarded,  •  and  that  recoveries 
must  be  denied  except  in  those  cases  where  there  is  no 
reasonable  ground  for  disbelieving  the  union  between  cause 
and  effect.  The  difficulty  of  disproving  the  consequences 
of  fright  has  been  the  cause  of  the  opposition  to  this  kind 
of  litigation,  and  this  apprehension  must  still  be  kept  in 
mind  by  the  Courts  to  the  end  that  injustice  be  not  done. 
The  safer  and  sounder  rule  is  to  require  that  there  be  un- 
doubted, visible,  ascertainable,  physical  conditions  occa- 
sioned by  mental  shock.  And  when  this  is  not  reasonably 
apparent,  recovery  should  be  denied.  But  when  the  physi- 
cal ills  are  undoubtedly  attributable  to  a  defendant's 
wrongful  conduct,  it  is  rank  injustice  to  refuse  indemnity 
simply  because  a  mental  state  is  one  of  the  phases. 

Recurring  to  the  point  at  issue,  we  are  unable  to  say 
that  the  continual  blasting  by  plaintiffs  in  error  did  not 
cause  the  impairment  of  Mrs.  Causey's  nerves  and  the 
producing  of  the  abortion  of  which  she  complains;  and 
for  this  reason,  being  persuaded  that  she  may  maintain 
an  action  of  this  kind,  we  must  overrule  the  first  two  as- 
signments of  error.  But  at  the  same  time  there  is  room 
for  controversy  as  to  cause  and  effect,  and  for  this  reason 
we  are  constrained  to  sustain  certain  other  assignments  of 
error  which  will  be  subsequently  treated. 

A  few  observations  in  addition  to  those  above  are  sug- 
gested by  the  contention  that  the  Court  should  treat  this 
as  a  mere  action  of  negligence,  and  should  follow  the  gen- 
eral rule  denying  recoveries  for  mental  shock  in  such  cases. 
We  are  inclined  to  the  view  that  actions  for  damages 
brought  for  injuries  occasioned  by  long  continued  blast- 
ing' are  for  more  than  nogli£T:once,  especially  where  there 
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have  been  protests  and  entire  omission  to  take  precautions 
to  prevent  the  hurling  of  missiles  against  habitations.  We 
find  testimony  of  this  tendency  in  the  present  record.  These 
aspects  in  connection  with  the  inherent  nature  of  blast- 
ing in  thickly  populated'  sections,  suggest  the  ideas  of  gross 
negligence,  trespass,  nuisance  and  wilful  tort.  In  all  such 
cases,  that  is,  of  trespass  and  gross  negligence,  there  may 
be  a  recovery  for  mental  shock,  and  the  Courts  are  not  so 
particular  in  requiring  the  leaving  of  undoubted  physical 
traces.  Lwnghom  v.  Turner,  34  L.  K.  A.  (N.  S.),  211; 
Solini  v.  Railroad,  55  L.  K.  A.  (N.  S.),  834;  Mitchell 
V.  Rcdlroadf  151  N.  Y.,  107 ;  Haile  v.  Railroad,  9  C.  C.  A., 
134;  Kimberly  v.  Howling,  7  L.  R.  A.  (N.  S.),  545; 
Hunter  v.  Railroad,  29  L.  R.  A.  (N.  S.),  851;  Blach- 
xvell  v.  Moore,  17  L.  R.  A.,  729;  Carey  v.  Morrison,  65 
L.  R.  A.,  660;  19  Cyc,  7;  Smifh  v.  Telegraph  Co,,  47 
L.  R.  A.,  343 ;  WatUns  v.  Kolin,  60  L.  R.  A.,  617 ;  Tele- 
graph Company  v.  Storieking,  1  Temi.  C.  C.  A.,  241. 

It  is  urged  by  counsel  for  appellants  that  his  parties 
should  not  at  least  be  held  responsible  for  the  abortion 
of  Mrs.  Causey,  upon  the  ground  that  they  had  no  knowl- 
edge of  her  condition  and  that  to  ascribe  this  consequence 
to  their  action  would  be  violating  the  law  of  negligence 
as  to  foreseeable  results.  There  is  some  plausibility  in  this 
argument,  and  it  may  be  controlling  in  some  circumstances. 
But  we  deny  that  it  suffices  to  repel  Mrs.  Causey.  As  be- 
fore intimated,  there  is  testimony  tending  to  show  that 
plaintiffs  in  error  persisted  in  their  course  after  becoming 
aware  that  it  might  result  in  harm.  That  of  itself  would 
be  sufficient  to  charge  them  with  all  the  direct  and  indirect 
consequences  of  their  acts,  whether  known  to  them  or  not. 
The  requirements  of  the  law  are  met  when  the  presence  of 
a  young  or  middle  aged  woman  living  with  her  husband  is 
brought  to  their  attention.     It  is  not  then  unreasonable 
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to  charge  defendant  with  notice  that  methods  of  work  pur- 
sued in  a  negligent  or  aggravating  manner  might  result  in 
injury  to  the  woman  and  might  eventuate  in  a  miscarriage. 
Railroad  v.  Roberts,  45  L.  R.  A.  (N.  S.),  ^^37,  and  note, 
and  see,  also,  principal  case.  See  likewise  Dunlap  v.  Wag- 
goner, 44  Amer.  Rep.,  54;  Sloan  v.  Railroad,  32  L.  R.  A., 
197,  and  see  the  celebrated  case  of  Scott  v.  Shepherd,  2 
Wm.  Blackstone,  892. 

With  respect  to  the  contention  that  the  blasting  was 
carried  on  with  the  utmost  care,  it  suffices  to  say  that  some 
liability  would  result  regardless  of  the  utmost  care;  and, 
besides,  in  the  present  case  there  is  some  evidence  to  the 
eflfoct  that  the  blasting  was  carried  on  without  any  pre- 
cautions. 

In  the  third  assignment  it  is  stated  that  the  Court  per- 
mitted one  Mrs.  Walsh,  a  professional  nurse  of  consid- 
erable experience,  to  state  to  the  jury  that  in  her  opinion 
the  nervousness  of  Mrs.  Causey  was  occasioned  by  the 
blasting  done  by  the  defendants  below.  In  the  fourth  as- 
signment of  error  it  is  insisted  that  the  Court  wrongfully 
permitted  Dr.  C.  A.  Black,  Mrs.  Causey's  attending  physi- 
cian, also  to  state  that  Mrs.  Causey's  nervousness  was  oc- 
casioned by  the  blasting  and  that  her  abortion  was  pro- 
duced thereby;  and,  further,  that  the  conduct  of  the  de- 
fendants  below  had  created  in  Mrs.  Causey  a  predisposi- 
tion to  abort  or  to  miscarry.  Part  of  the  testimony  of  Dr. 
Black  criticized  was  in  the  form  of  a  hypothetical  ques- 
tion, and  it  is  earnestly  contended  that  for  this  reason  the 
rule  prohibiting  the  expression  of  an  opinion  by  experts 
does  not  apply. 

The  objection  to  this  line  of  evidence  was  to  the  effect 
that  it  was  the  calling  forth  of  an  opinion  or  rather  a 
statement  that  the  very  acts  which  are  the  predicate  of 
these  suits  caused  the  consequences  of  which  the  plaintiffs 
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below  complained,  and  being  such  }s  incompetent  because 
of  an  invasion  of  the  province  of  the  jury.  After  care- 
fully pondering  these  questions  we  have  reached  the  con- 
clusion that  they  were  not  competent  under  the  rules  now 
obtaining  in  this  State,  and  that  all  the  assignments  of 
error  of  this  kind  must  b^  sustained. 

We  have  given  due  consideration  to  the  reasons  advanced 
by  able  counsel  for  appellants  for  the  admission  ex  rei 
necessitcUa  of  such  evidence,  but  are  persuaded  that  that 
line  of  inquiry  is  not  permissible  in  this  State,  whatever 
may  be  the  views  obtaining  in  other  jurisdictions.  In  the 
early  case  of  Gibson  v.  Gibson,  9  Yerger,  329,  it  was  de- 
cided that  it  was  improper  to  ask  a  witness  a  question  which 
called  for  an  answer  upon  any  issues  of  law  or  fact  which 
was  directly  involved  in  the  controversy.  The  same  ruling 
was  made  in  the  subsequent  case  of  Bruce  v.  Beall,  99 
Tenn.,  and  was  followed'  bv  the  case  of  Peacher  Mills 
v.  Telegraph  Co,,  2  Thompson,  374.  This  last  case, 
judging  from  the  authorities  that  Justice  Williams  re- 
ferred to,  places  Tennessee  against  the  admission  of  such 
evidence,  even  in  the  most  intricate  medical  questions.  Our 
Court  had  in  an  earlier  case  of  Railway  v.  Hicks,  1  Tenn. 
C.  C.  A.,  561,  speaking  through  Justice  Hall,  held  that 
a  physician  could  not  be  asked  whether  the  bad  conduct  of 
a  defendant  had  caused  the  physical  conditions  from  which 
the  plaintiff  was  suffering.  In  the  Peacher  Mills  case, 
this  Court,  following  some  views  expressed  by  Prof.  Wig- 
more,  said  that  where  the  cause  of  a  certain  effect  was  not 
to  be  soriou<^ly  disputed,  an  expert  might  state  that  the 
effect  was  produced  by  the  assigned  cause,  leaving  the  jural 
consequences  to  be  determined  by  the  Court  and  the  jury. 
But  our  views  did  not  meet  with  the  approval  of  the  Su- 
preme Court  even  in  that  case,  where  there  was  not  much 
dispute  to  the  effect  that  the  lightning  did  proceed  along 
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the  telegraph  wire  and  produce  a  fire.  And  we,  of  course, 
must  yield  to  the  superior  position  and  reasoning  of  that 
Court.  We  find  in  the  case  of  Castano  v.  Railway  Co,, 
53  L.  R.  A.  (N.  S.),  1057,  a  very  interesting  review  and 
annotation  of  the  adjudications.  While  a  majority  are 
to  tho  effect  that  a  physician  may  testify  that  in  his  opin- 
ion the  assigned  cause  produced  tlie  disease  of  which  the 
plaintiff  complains,  there  are  reasons  given  by  the  minority 
for  excluding  such  testimony  upon  the  ground  that  it  in- 
vades the  province  of , the  jury.  Such  is  the  view  expressed 
by  Mr.  Chamberlayne  in  his  work  on  Evidence,  Vol.  3,  Sec. 
223-4-5.  It  should  also  be  noted  that  our  own  Supreme 
Court  held,  but  without  discussion,  that  physicians  might 
give  their  opinions  as  to  whether  certain  sewer  gases  pro- 
duced sickness  in  the  family  of  the  plaintiff;  Knoxville 
V.  Classingy  111  Tenn.,  134.  But  this  case  has  not  sub- 
sequently been  cited  as  authority  for  the  position,  and  can- 
not probably  consist  with  the  Peacher  Mills  decision.  But 
it  must  be  observed  that  the  Poacher  Mills  case  is  in  line 
with  the  preponderant  authority  noted  in  53d  L.  K.  A., 
1057.  We  are  inclined  to  the  opinion  that  no  hard  and 
fast  rule  now  obtains  in  Tennessee,  but  that  for  the  present 
it  is  established  that  where  there  are  several  probable  causes 
of  a  disease  or  death,  the  plaintiff  cannot  ask  for  the  opin- 
ion of  physicians  upon  the  assigned  cause. 

We  feel,  therefore,  constrained  to  sustain  assignments 
nninlxT  three  and  four  and  we  are  also  of  opinion  that 
assiiniinont  number  five  for  like  reason  be  sustained. 

Tn  ajjsiirnments  numbers  six  and  seven  it  is  said  that 
the  Court  erroneouslv  allowed  witnesses  to  testifv  that  one 
ifrs.  Xorman,  a  neighbor  to  Mrs.  Cauf^ey,  also  suffered  an 
abortion  during  the  time  plaintiffs  in  error  were  blasting. 
Tliis  was  admit t(Ml  bv  the  learned  trial  Judge  upon  the 
doctrine  of  similaritv  of  causes  and  situations.     We  do 
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not  agree  with  the  view  thus  taken.  We  are  of  opinion 
that  there  are  so  many  unascertainable  reasons  or  causes  of 
miscarriages  that  the  principle  of  analogy  is  of  no  value 
for  evidential  purposes  here.  We  sustain  these  two  assign- 
ments of  error. 

In  assignments  eight,  nine  and  ten,  it  is  insisted  that 
the  Court  was  in  error  in  allowing  Mrs.  Causey  and  the 
physicians  to  testify  that  she  suffered  a  second  abortion  in 
April,  1914.  We  are  of  the  opinion  that  this  is  the  carry- 
ing of  consequences  of  a  wrongful  act  entirely  too  far, 
even  as  against  a  manifest  tortfeasor.  If  a  second  abor- 
tion with  its  attending  circumstances  may  be  proven,  for 
like  reason  a  third  or  a  fourth  or  a  fifth  one  may  be  sho^vn. 
Hence,  we  think  this  testimony  as  to  particulars  clearly 
irrelevant  and  manifestly  prejudicial.  It  is  undoubtedly 
true,  as  stated  by  physicians,  that  one  miscarriage  begets 
a  predisposition  to  a  repetition,  and  this  fact  was  and  is 
competent  in  this  controversy;  but  we  know  of  no  reason 
for  ascribing  all  the  ills  of  subsequent  abortions  to  the 
original  wrongdoer  in  the  absence  of  an  indubitable  show- 
ing that  the  first  cause  produced  the  secondary  effects.  We 
sustain  these  asignments  of  error. 

Assignment  number  ton  is  well  taken,  but  it  could  not 
alone  be  made  the  basis  of  a  reversal.  Defendants  below 
were  liable  for  something,  whether  they  blasted  properly 
or  improperly,  but  it  was  competent,  in  order  to  make  clear 
the  right  of  action  for  damages  for  fright,  to  prove  that 
they  were  unmistakably  careless  in  their  methods  of  op- 
eration. But  this  concession  did  not  establish  the  right 
to  prove  out  of  the  mouth  of  the  witness  that  the  manner 
pursued  was  negligent.     That  was  a  question  for  the  jury. 

We  do  not  think  assignment  number  twelve  is  well  taken. 
There  was  evidence  tending  to  show  that  all  the  defendants 
were  connected   either  as  the  original  ocmpany   or   sub- 
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contractor  with  the  work  of  blasting.  In  such  ease 
all  may  be  held.  Gossett  v.  Railroad,  supra;  Telephone 
Co,  V.  Stonehing,  supra. 

We  do  not  deem  it  necessary  to  elaborate  on  any  other 
assignments  of  error.  For  the  reasons  indicated,  we  feel 
constrained  to  reverse  and  remand  for  a  new  trial  as  to 
both  cases.  Defendants  in  error  will  be  taxed  with  the 
costs  of  this  Court. 


Advance  Thresher  Company  v.  A.  J.  Hanley. 

Writ  of  certiorari  denied  by  Supreme  Court,  1914. 

1.  Sales.     Principal  and  agent.     Uncommunicated  order, 

A  non-resident  principal  cannot  be  held  liable  as  upon  breach 
of  a  contract  when  the  alleged  contract  consisted  of  an  order 
delivered  to  a  local  agent  to  be  delivered  to  the  principal 
for  acceptance  or  rejection,  which  order  was  never  trans- 
mitted by  the  agent 

2.  Same.    Liability  of  agent. 

But  in  such  case,  the  agent  might  sustain  such  relation  toward 
the  purchaser  as  to  be  himself  liable. 


From  Davidson  County. 


Appeal  in  error  from  the  Second  Circuit  Court  of  Da- 
vidson County.     M.  H.  Meeks^  Judge. 
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H.  S.  Stokes  for  Plaintiff  in  Error. 

Jas.  T.  Miller  for  Defendant  in  Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

Hanley  brought  this  suit  against  the  Thresher  Com- 
pany for  the  purpose,  as  disclosed  in  his  Justice's  war- 
rant, of  recovering  damages  for  an  alleged  breach  of  con- 
tract in  the  sale  of  a  second-hand  threshing  machine.  It 
was  taken  to  the  Circuit  Court  of  Davidson  County  and 
there  tried  before  the  Judge  and  a  jury.  A  verdict  of  $160 
damages  in  favor  of  Hanley  was  returned.  The  Circuit 
Judge  refused  to  set  this  verdict  aside  and  pronounced 
judgment  thereon^  From  this  judgment  the  Thresher 
Company  has  appealed  and  assigned  numerous  errors,  to 
be  more  exact,  tw^enty-two  in  number.  Several  of  these  as- 
signments of  error  are  well  based,  but  in  the  view  that 
we  take  of  this  case  it  is  unnecessary  to  notice  any  others 
than  Xos.  12,  13  and  14. 

The  plaintiff  in  error  is  a  foreign  corporation  dealing 
in  threshing  machines  and  other  farming  implements,  hav- 
ing its  principal  office  at  Battle  Creek,  Michigan.  During 
the  year  1909  it  had  a  local  agency  in  Nashville.  In  April 
or  May,  of  1909,  Hanley  went  to  this  local  agent  and  signed 
an  application  or  order  for  the  purchase  of  a  second-hand 
threshing  machine  at  the  sum  of  $400,  to  be  paid  for  in 
installments.  There  was  on  hand  in  the  machinery  yard 
of  the  company  at  N"ashville  the  second-hand  thresher  that 
Hanley  desired  to  buy.  Hanley  lived  in  Wilson  County. 
In  a  few  days  after  he  made  what  the  trial  Judge  designated 
as  an  application  or  order,  he  returned  or  sent  to  the  agent 
at  Xashville  a  request  to  know  the  status  of  his  offer,  or, 
as  he  contends,  to  obtain  the  machine.     Betw-een  the  date 
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of  his  signing  the  application  and  this  date  of  inqury,  the 
local  agency  disposed  of  this  second-hand  thresher  to  an- 
other person  at  the  price  of  $500.  Soon  thereafter  this 
suit  was  brought. 

It  was  the  contention  of  learned  counsel  for  Hanley  in 
the  lower  Court  that  the  local  agent  in  N^ashville  was  more 
than  a  mere  solicitor,  and  that  he  had  the  authority  to, 
and  did,  enter  into  a  contract  to  sell  the  thresher  in  ques- 
tion to  him,  and  that  subsequently  and  before  the  day  upon 
which  delivery  was  to  be  made,  he  breached  this  agree- 
ment by  selling  the  thresher  to  another  party. 

The  contention  of  the  Thresher  Company  was  and  is 
that  the  proposition  submitted  by  Hanley  was  simply  an 
order  or  offer  to  be  transmitted  by  the  local  agent  to  the 
chief  office  in  Michigan  for  acceptance  or  rejection,  and 
that  no  contractual  relation  whatever  was  assumed  until 
this  was  done.  It  is  his  further  insistence  that  whatever 
may  have  been  the  powers  of  the  local  agent,  he  in  this 
instance  took  the  offer  or  order  of  Hanley  under  consid- 
eration and  investigation  with  the  intention,  ultimately, 
of  submitting  it  to  the  home  office,  and  that  until  this 
was  done,  there  was  not  and  could  not  arise  any  privity 
of  contract  between  the  company  and  Hanley.  With  these 
respective  contentions  before  him,  His  Honor  proceeded 
to  tell  the  jury  in  effect  that  the  application  of  Hanley 
was  an  order  or  application,  and  instructed  them  that  not- 
withstanding this  may  have  been  an  order  or  application, 
the  fact  that  it  was  not  transmitted  to  the  home  office  for 
acceptance  or  rejection  would  not  affect  his  rights.  He 
further  charged  the  jury  that  (nowithstanding  the  sign- 
ing of  the  application  or  order)  if  the  Thresher  Company 
failed  and  refused  to  carry  out  its  contract  and  deliver 
the  machinery  io  plaintiff,  there  could  be  a  recovery.  His 
Honor  further  instructed  the  jury  that  the  law  would  not 
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permit  the  defendant  to  take  an  order  for  machinery  and 
then  before  the  day  of  delivery  sell  it  to  another  because 
a  greater  price  could  be  obtained,  upon  the  pretense  or 
claim  that  the  property  statement  made  by  the  proposed 
purchaser  at  the  time  of  the  sale  was  not  satisfactory. 

What  we  have  just  referred  to  as  in  the  charge  of  His 
Honor  is  in  substance  the  basis  of  assignments  of  error 
Nos.  12,  13  and  14. 

One  part  of  the  instruction,  particularly  that  referred 
to  in  assignment  No.  13,  is  erroneous  as  assuming  that 
there  was  a  contract  between  the  parties.  This  was  a  vital 
issue  in  the  case.  But  passing  to  more  material  consid- 
erations, we  are  constrained  to  take  the  view  that  the 
learned  Judge  was  in  error  in  his  statement  as  to  the  legal 
rights  and  duties  growing  out  of  the  relations  between  the 
parties.  It  would  be  quite  revolutionary  to  hold  a  non- 
resident bound  by  a  contract  into  which  he  never  entered, 
either  in  person  or  by  agent.  We  have  taken  the  pains  to 
consult  a  number  of  authorities  upon  this  question.  They 
are  in  unison  to  the  effect  that  the  mere  submitting  of  an 
order  or  application  for  the  purchase  of  property,  the  order 
to  be  transmitted  to  the  office  of  the  non-resident  principal, 
for  acceptance  or  rejection,  is  not  in  any  sense  an  entering 
into  a  contractual  relation.  It  can  amount  to  no  more 
than  a  mere  offer,  to  be  transmitted  through  the  receiving 
agent  to  the  principal,  and  imtil  received  by  the  principal 
and  considered  and  accepted,  no  rights  are  acquired  by  the 
offerer  and  no  contractual  obligations  assumed  by  the  prin- 
cipal: 35  Cyc.  ,  5.50-551;  Sumner  v.  Stewart,  69  Pa. 
St.,  321 ;  Johnson,  v.  Fairm02mt  Mills,  163  Fed.,  567;  Mc- 
Kinley  v.  Dunham,  42  Am.  Kep.,  740;  Buggy  Company 
v.  Heth  Sprimg  &  Axle  Company,  4  L.  R.  A.  (X.  S.), 
431;  Bauman  v.  McManus,  10  L.  R.  A.  (X.  S.),  1138; 
19  Cvc,  293. 
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But  it  is  urged  that  the  plaintiff  in  error  should  be  held 
liable  because  the  local  agent  did  not  transmit  the  offer 
or  order  submitted  by  Hanley.  It  was  known  to  Hanley 
that  the  party  with  whom  he  dealt  in  Nashville  was  an 
agent.  It  must  also  be  assumed  that  Hanley  knew,  when 
he  signed  the  application  for  the  purchase  from  the  com- 
pany of  the  thresher  in  question,  that  he  had  reference 
to  the  property  of  an  absent  principal,  and  that  one  thing 
at  least  had  to  be  done  before  there  could  be  any  privity 
between  that  principal  and  himself,  namely,  the  transmis- 
sion of  that  order  for  acceptance  or  rejection.  We  are  noc 
aware  of  any  principle  upon  which  we  can  hold  the 
Thresher  Company  liable  on  a  contract  of  which  it  had 
never  heard,  if  it  be  true,  as  conceded,  that  Hanley 's  order 
was  never  transmitted. 

We  arc  now  treating  of  that  phase  of  the  case  presented 
bv  the  instructions  of  His  Honor,  and  we  must  not  be  un- 
derstood  as  holding  that  the  local  agent  did  not  have  author- 
ity to  represent  the  company  and  could  not  have  entered 
into  a  contract  of  sale.  We  simply  decide  that  the  trial 
Judge  took  an  erroneous  view  of  the  legal  effect  of  the 
evidence  presented  by  plaintiff  in  error.  The  conclusion 
is  inevitable  that  if  Hanley's  case  rests  alone  upon  the  fail- 
ure of  the  local  agent  to  transmit  the  order  for  acceptance 
or  rejection,  there  can  be  no  recovery  and  the  case  had  as 
well  end.  But  there  is  evidence  tending  to  support  Han- 
ley's  contention  that  he  bought  the  machine  outright,  and 
this  testimony  is  sufficient  to  prevent  a  judgment  of  dis- 
missal here. 

Recurring  to  the  legal  proposition  arising,  it  cannot  be 
insisted  that  the  Thresher  Company  is  liable  for  acts,  neg- 
lect or  omission  of  its  local  agent.  This  is  the  general  rule, 
but  this  rule  has  no  application  to  the  case  of  a  proposing 
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purchaser  who  is  submitting  an  order  to  be  subsequently 
passed  upon  by  the  principal. 

It  strikes  us  that  if  Hanley  has  any  right  of  action  at 
all  for  the  failure  to  transmit  his  application  (pretermit- 
ting his  contention  that  he  made  an  absolute  contract  of 
sale),  it  would  be  against  the  agent  alone.  While  ordi- 
narily an  agent  is  responsible  to  the  principal  alone  for 
misfeasance  or  nonfeasance,  cases  may  arise  in  which  the 
third  person  or  persons  may  sue  the  agent  for  breach  of 
duty  which  may  be  owing  primarily  to  his  principal.  For 
instance,  the  agent  may  have  assumed  such  a  relation  or 
duty  with  or  toward  that  third  person  as  to  obligate  him- 
self to  do  for  that  third  person  a  certain  act.  In  this  case 
it  seems  to  us  that  any  breach  of  contract  or  duty  upon 
which  Ilandley  can  predicate  any  right  of  action  is  purely 
a  personal  one  of  the  local  agent,  laying  aside  for  the  pres- 
ent his  supposed  right  of  action  for  breach  of  an  absolute 
contract  of  sale:  Drake  v.  Hagwn,  24  Pickle,  265;  19 
Cyc,  305.  It  probably  was  the  duty  of  this  agent,  if  Han- 
ley's  financial  standing  was  satisfactory  or  reasonably  so, 
to  have  transmitted  the  order  to  the  home  office.  But  for 
this  failure  Hanley  acquired  no  right  as  against  the  com- 
pany. For  the  reasons  indicated,  the  judgment  of  the 
lower  Court  is  reversed  and  the  cause  remanded  for  a  new 
trial.     Appellee  will  pay  the  co^ts  of  this  Court. 
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L.  M.  Howell  v.  Consolidated  Casualty  Co.  et  als. 


Writ  of  certiorari  denied  by  Supreme  Court,  1916. 


1.  Corporations.    Liability  for  malicious  prosecution  growing  out 

of    criminal   prosecution    instituted    by    agent.      Scope    of 
authority. 

A  corporation  may  be  held  liable  in  damages  for  a  criminal 
prosecution  instituted  by  an  agent  when  commanded  so  to 
do  by  the  authorized  representatives  of  the  corporation  or 
where  the  institution  of  criminal  suits  is  within  the  real  or 
apparent  scope  of  the  agent's  authority. 

2.  Same.    Insurance  company.    Liability  for  prosecution  institued 

by  local  agent  of  his  own  volition. 

An  insurance  company  is  not  liable  in  damages  for  a  criminal 
prosecution  instituted  by  an  agent  whose  employment  con- 
sisted of  making  contracts  of  insurance,  appointing  sub- 
agents  and  collecting  therefrom  and  from  policy  holders  and 
transmitting  funds  to  the  home  office.  Especially  is  this 
authority  lacking  in  a  case  where  the  agent  instituted  prose- 
cution for  embezzlement  against  the  sub-agent  who  was  ac- 
countable to  the  general  agent  alone  and  not  to  the  company. 

3.  Principal  and  Agent.     Apparent  scope  of  authority  when  a 

question  for  Court  or  for  the  jury. 

As  a  general  rule  the  question  as  to  whether  a  certain  act  is 
within  the  apparent  scope  of  an  agent's  authority  is  one  of 
fact  for  the  Jury.  But  when  the  act  is  clearly  a  departure 
from  the  employment  of  the  agent  or  wholly  foreign  to  the 
business  of  the  master,  the  Court  may  determine  the  matter 
as  a  question  of  law. 

4.  When  Master  Liable. 

In  order  to  hold  a  master  liable  for  an  act  of  his  agent,  the 
act  must  appertain  in  some  degree  to  the  business  for  which 
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he  was  employed.  If  the  agent  was  engaged  about  a  matter 
of  his  own  or  If  there  was  a  total  departure  from  the  busi- 
ness of  the  master,  the  latter  cannot  be  held  liable. 


Fbom  Shelby  County. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Part  III.     T.  B.  Pitman^  Judge. 

Edgington  &  Edgington  for  Insurance  Co. 

Anderson  &  Crabtbee  for  Howell. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  malicious  prosecution  instituted 
in  the  Circuit  Court  of  Shelby  County  and  prosecuted  to 
a  final  hearing,  when  the  jury  returned  a  verdict  in  favor 
of  plaintiff  against  both  defendants  for  $1,000.00.  On 
defendant's  motion  for  a  new  trial  the  verdict  was  set  aside 
as  to  the  Casualty  Company  and  the  suit  against  it  dis- 
missed on  the  ground  that  its  agent,  the  defendant  Law- 
rence, was  not  shown  to  have  had  any  authority,  express  or 
implied,  to  prosecute  plaintiff  upon  a  charge  of  embezle- 
ment  of  the  funds  of  the  company.  The  motion  for  a  new 
trial  by  the  defendant  Lawrence  was  overruled,  and  judg- 
ment was  entered  against  him  in  plaintiff's  favor  for  the 
amount  of  the  verdict.  When  the  trial  Judgeset  aside  the 
verdict  and  dismissed  the  suit  against  the  company,  plain- 
tiff thereupon  appealed  to  this  Court  and  seeks  a  reversal 
of  the  judgment  and  assigns  as  error  his  action  in  setting 
aside  the  verdict  and  dismissing  the  cause  as  to  the  Casu- 
alty Company.  While  the  defendant  Lawrence  prayed 
and  was  granted  an  appeal  he  did  not  perfect  it  and,  con- 
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sequently,  the  judgment  as  to  him  remains  in  full  force  in* 
the  lower  Court.  The  plaintiff  was  granted  an  appeal  on 
the  pauper  oath,  which  he  filed,  and  when  it  was  filed  his 
appeal  was  granted. 

The  main  error,  and  in  fact  the  only  error  insisted  upon 
in  this  Court  by  learned  counsel  for  appellant,  is  the  action 
of  the  trial  Judge  in  sustaining  the  company's  motion  for 
a  new  trial  and  the  dismissal,  as  on  peremptory  instruc- 
tions, of  plantiff's  suit  against  it.  The  grounds  upon 
which  the  trial  Judge  sustained  the  company's  motion  is 
best  stated  in  his  own  language: 

"The  warrant  and  indictment  against  plaintiff  as  sworn 
out  and  prosecuted  by  the  defendant  Lawrence  alleged 
that  the  money  embezzled  was  the  property  of  the  said 
Lawrence  and  Aiken,  his  partner,  in  the  warrant  and  of 
Lawrence  in  the  indictment,  and  does  not  charge  that  it 
was  the  property  of  the  defendant,  the  Casualty  Company. 
J.  S.  Sherer,  President  of  the  defendant  Casualty  Com- 
pany, testified  that  he  had  no  connection  with  and  gave 
no  authority  to  Lawrence  for  setting  on  foot  the  prosecu- 
tion, and  that  he  did  not  even  know  of  it  until  the  case  at 
bar  had  been  commenced.  All  the  evidence  upon  the  sub- 
ject in  the  case  bears  out  this  view.  The  Court  therefore, 
under  its  undoubted  discretion,  not  only  sets  aside  the 
judgment  against  the  defendant  Casualty  Company  and 
wholly  imauthorized,  but  grants  a  judgment  in  the  nature 
of  a  peremptory  instruction  in  favor  of  the  said  defendant, 
the  said  Casualty  Company,  upon  the  merits  of  the  case  as 
heard  upon  the  trial." 

In  passing  upon  the  assignments  of  error  filed  by  ap- 
pellee in  this  case  it  becomes  necessary  that  we  state  some- 
what in  detail  the  facts  as  developed  on  the  trial  in  the 
Court  below.  It  appears  that  the  Consolidated  Casualty 
Company  is  an  insurance  company,  insuring  against  sick- 
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ness  and  accident,  and  was  incorporated  and  organized 
under  the  laws  of  West  Virginia,  with  its  head  oflSce  at 
Louisville,  Kentucky.  It  had  appointed  sometime  prior 
to  the  18th  of  June,  1913,  the  defendant  Lawrence  and 
one  Aiken  as  its  general  agents  for  Memphis  and  the  terri- 
tory adjacent  thereto.  They  kept  their  office  in  the  city 
of  Memphis  in  this  State  and  acted  as  such  general  agents 
for  the  Casulty  Company  under  the  firm  name  of  Aiken  & 
Lawrence  for  some  time  after  their  appointment,  when 
Aiken  died,  and  some  time  thereafter  Lawrence  married 
his  widow.  After  the  death  of  Aiken  Mr.  Lawrence  con- 
tinued to  act  as  the  general  agent  of  the  Casualty  Com- 
pany, retaining  the  firm  name  of  Aiken  &  Lawrence. 

The  declaration  avers  that  the  policies  written  by  this 
insurance  company  are  usually  what  are  commonly  known 
as  industrial  policies,  and  are  issued  mostly  to  the  colored 
population  in  and  aroimd  Memphis,  but  whether  alto- 
gether to  them  the  record  is  silent.  It  appears  that  on  the 
7th  of  March,  1913,  the  Insurance  Commissioner  of  the 
State  of  Tennessee  issued  to  the  plaintiff,  L.  M.  Howell, 
of  Memphis,  a  license  to  act  as  agent  for  the  Casualty 
Company,  and  in  it  it  is  stated  that  he  "has  authority  to 
take  risks  and  transact  the  business  of  accident  health  in- 
surance for  and  in  behalf  of  said  corporation  in  said  State 
so  far  as  he  may  be  legally  empowered,  from  January  1, 
1913,  to  December  31,  1913."  Plaintiff  Howell  was  the 
authorized  and  legally  appointed  agent  of  the  defendant 
company  to  take  risks  and  transact  the  business  of  accident 
and  health  insurance  for  and  in  behalf  of  the  defendant 
company  in  the  State  of  Tennessee.  The  general  agents, 
Aiken  &  Lawrence,  selected  Mr.  Howell  and  agreed  upon 
terms  with  him  to  act  as  agent  and  transact  business  for 
the  defendant  company  in  Tennessee.  He  was  authorized 
to  take  applications  for  policies  of  insurance  in  this  com- 
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pany  and  to  deliver  to  the  insured  policies  when  properly 
signed  by  the  officers  of  the  company  and  to  collect  from 
them  the  premiums  due  thereon.  These  premiums  were 
collected  once  a  month,  and  it  was  the  dutv  of  Mr.  Howell 
to  settle  once  a  month  with  the  general  agents  for  all  pre- 
miums collected  by  him  during  the  preceding  month,  and 
when  such  settlement  was  made  to  pay  to  the  general  agents 
all  of  the  premiums  collected  by  him  after  deducting  his 
commissions  allowed  him  for  securing  the  policies.  The 
business  he  transacted  for  the  company  was  confined  alto- 
gether, as  we  believe,  to  the  colored  population  of  Mem- 
phis, and  the  amounts  collected  by  him  as  premiums  from 
each  policyholder  during  each  month  was  small,  not 
amounting  to  over  $2.00  in  any  one  case. 

It  appears  that  on  the  night  of  the  18th  of  June,  Mr. 
Howell,  while  going  home  about  ten  or  eleven  o'clock,  was 
robbed  of  $36.90  of  premiums  that  he  had  collected  for 
the  company,  by  two  negro  men.  He  states  in  his  testi- 
mony that  after  the  robbery  he  at  once  reported  the  fact 
to  the  police  department  of  Memphis  and  gave  the  officers 
in  charge  of  police  headquarters  a  description  of  the  two 
negro  men  who  had  robbed  him.  After  doing  so  he  went 
to  his  brother's  home  and  remained  all  night,  and  the  next 
morning  went  to  the  general  agent's  office  to  report  the 
fact  to  Mr.  Lawrence,  who  was  then  the  only  general  agent 
representing  the  company,  and  under  whom  he  was  work- 
ing. Mr.  Lawrence  was  not  in  the  office  when  he  reached 
it,  and,  remaining  there  for  an  hour  or  two  awaiting  his 
return,  and  Mr.  Lawrence  not  coming  in,  he  then  went  to 
work  for  the  company  and  continued  during  that  day. 
The  next  morning,  which  was  Friday  morning,  he  again 
went  to  the  office  of  the  general  agent,  which  was  in  the 
Southern  Express  Building,  and  reported  to  Mr.  Lawrence 
the  robbery,  telling  him  he  supposed  he  had  seen  it  pub- 
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lished  in  the  Commercial  Appeal.  Lawrence  said:  "You 
turn  in  the  list  of  the  people  you  collected  from,"  when 
Howell  then  went  out  and  worked  for  the  company  that 
day  and  wrote  another  application  and  policy  and  the 
next  morning  carried  to  Mr.  Lawrence  a  list  of  the  people 
from  whom  he  had  collected  money  which  had  been  stolen 
from  him  bv  the  robbers.  La^vrenee  was  not  in  the  office 
at  that  time.  It  was  not  long  before  he  came  in,  when  he 
said  to  Howell,  "You  must  make  the  money  good  to  the 
company,  and  you  will  have  to  do  so  by  twelve  o'clock 
today,  or  I  will  have  you  arrested."  To  this  remark 
Howell  replied,  "Alright,  if  you  are  determined  to  do  that. 
I  can't  make  it  good.  I  won't  have  any  chance  to  make  it 
good,"  and  Lawrence  again  said,  "Well  I  am  going  to  do 
it,"  and  asked  Howell  to  come  back  in  about  twenty  min- 
utes, saying  he  was  going  to  talk  to  his  lawyer,  and  for  him 
to  come  back.  That  was  the  21st  of  June,  1913.  The 
next  morning  Lawrence  went  to  the  magistrate's  office  and 
found  that  a  warrant  had  been  issued  for  him,  but  the 
Justice  told  him  that  he  could  go  at  will  and  return  when 
the  deputy  sheriff  was  present.  The  next  day  Howell  re- 
turned to  the  office  of  the  magistrate  and  met  the  deputy 
sheriff  and  entered  a  plea  of  not  guilty,  and  was  then  com- 
mitted to  the  jail  of  Shelby  County,  being  placed  therein 
about  ten  o'clock  a.m.,  and  remaining  in  jail  until  about 
four  or  five  o'clock  p.m.  of  the  same  day.  On  the  same 
day,  that  is  the  21st  of  June,  1913,  an  indictment  was 
presented  to  the  grand  jury  with  W.  H.  Lawrence's  name 
signed  as  prosecutor  thereto,  charging  plaintiff  Howell 
with  embezzlement  of  "$36.90  good  and  lawful  money  of 
the  United  States,  ...  all  of  the  value  of  $36.90, 
the  proper  goods  and  chattels  of  W.  H.  Lawrence."  The 
grand  jury  failed  to  find  a  true  bill  against  plaintiff  upon 
the  charge  of  embezzlement  as  contained  in  the  indictment, 
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when  he  was  released  from  jail  about  four  or  five  o'clock 
that  afternoon,  and  soon  thereafter  instituted  this  action 
against  Lawrence  and  the  defendant  Casualty  Company 
for  malicious  prosecution,  and  the  question  now  for  our 
judicial  determination  is  whether  this  suit  can  be  main- 
tained against  the  Insurance  Company  as  well  as  against 
its  general  agent,  Mr.  Lawrence. 

The  affidavits  that  Mr.  Lawrence  made  averred  that  the 
money  embezzled  was  the  property  of  Aiken  &  Lawrence, 
agents.  The  indictment  charges  that  the  money  was  the 
proper  goods  and  chattels  of  W.  H.  Lawrence.  Neither 
the  affidavit  nor  the  indictment  alleges  that  the  money 
charged  to  have  been  embezzled  was  the-  property  of  the 
defendant,  the  Consolidated  Casualty  Company.  Mr. 
Lawrence  in  his  testimony  says  that  he  was  bound  for  this 
money  to  the  Casualty  Company,  and  that  whether  Mr. 
Howell  paid  it  to  him  or  not  the  company  looked  to  him 
for  it,  and  he  was  bound  to  pay  it  to  them.  Liability 
against  the  company  is  sought  to  be  fixed  upon  it  because, 
as  it  is  insisted,  Lawrence  was  acting  for  the  company  in 
starting  this  criminal  prosecution;  that  he  had  implied 
authority  from  it  to  begin  such  a  prosecution  and  having 
such  authority  and  having  insituted  the  prosecution  as 
the  agent  of  the  company  it  is  bound  by  his  acts  and  liable 
to  the  plaintiflF  for  the  wrongful  and  malicious  prosecution 
upon  the  charge  of  embezzlement,  and  that  is  the  question 
for  our  determination. 

It  has  long  been  well  settled  that,  where  an  agent  is 
authorized  by  a  corporation,  which  he  represents  and  for 
which  he  is  acting,  to  institute  a  criminal  prosecution 
against  an  individual,  it  is  liable  for  an  acton  for  malicious 
prosecution  if  such  criminal  proceeding  turns  out  to  have 
been  wrongfully  and  maliciously  and  without  probable 
cause   instituted   and   prosecuted.      The   liability  of   the 
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corporation  in  such  case  to  be  sued  for  malicious  prosecu- 
tion, and  the  right  of  the  plaintiff  to  a  recovery  in  such 
an  action  depends  upon  whether  the  agent,  at  the  time  he 
instituted  the  prosecution,  was  authorized  by  the  company 
to  begin  the  criminal  proceeding  against  the  party  charged 
therein  with  a  crime.  If  the  agent  had  no  such  authority, 
either  express  or  implied,  then  the  corporation  is  not  liable 
to  the  party  prosecuted  in  an  action  for  malicious  prosecu- 
tion. It  is  not  necessary  that  the  agent's  authority  from 
the  corporation  be  given  to  him  in  express  terms.  His 
authority  to  begin  the  prosecution  may  be  implied  from 
the  nature  and  character  of  the  business  he  is  appointed 
to  transact  for  the  corporation. 

It  is  said  that  in  most  cases  it  is  a  question  for  the  jury 
to  determine  whether  the  act  done  by  the  servant  or  agent 
is  within  the  scope,  or  apparent  scope,  of  his  authority: 
19  L.  R  A.,  826 ;  14  L.  K.  A.,  npte  at  bottom  of  p.  795 ; 
27  L.  R.  A.,  161 ;  70  L.  R.  A.,  741 ;  4  Hig.,  211.  It  is  not, 
however,  always  a  question  for  the  jury  to  determine ;  but 
where  the  facts  are  undisputed  it  then  becomes  a  matter 
of  law  for  the  judgment  of  the  trial  Court,  and  when  the 
act  done  by  the  agent  of  a  corporation  is  clearly  foreign 
to  the  scope  of  his  employment  the  question  then  of  his 
authority  is  one  of  law  for  the  Court  to  settle :  19  L.  R.  A., 
825.  It  is  said  what  are  the  limitations  of  an  agent,  or 
of  a  servant's  authority,  depends  generally  upon  the  things 
he  is  doing,  the  object  he  is  set  to  accomplish,  the  degree 
of  discretion  which  the  position  where  he  is  placed  and 
the  exegencies  of  the  occasion  reasonably  call  for:  19  L. 
R.  A.,  825.  The  act  for  which  the  master  is  liable  must 
be  something  incidental  to  the  employment  for  which  the 
servant  is  hired  and  which  it  is  his  duty  to  perform.  To 
render  the  master  liable  the  act  must  pertain  to  the  particu- 
lar duties  of  the  employed.     The  master  cannot  be  made 
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liable  for  acts  which  a  servant  volunteers  to  do  for  him 
beyond  the  scope  of  his  employment. 

It  wad  stated  by  Mr.  Justice  Walker  in  the  case  of  Jack- 
son V.  Telegraph  Co,,  decided  by  the  Supreme  Court  of 
Xorth  Carolina,  139  X.  C,  347,  and  reported  in  70  L. 
R.  A.  (O.  S.),  740:  "A  servant  is  acting  in  the  scope  of  his 
employment  when  he  is  engaged  in  that  which  he  was  em- 
ployed to  do,  and  is  at  the  time  about  his  master's  busi- 
ness. He  is  not  acting  in  the  scope  of  his  employment  if 
he  is  engaged  in  some  pursuit  of  his  own.  Every  devia- 
tion from  the  strict  execution  of  his  duty  is  not  such  an 
interruption  of  the  course  of  employment  as  to  suspend 
the  master's  responsibility;  but,  if  there  is  a  total  depar- 
ture from  the  course  of  the  master's  business,  the  master  is 
no  longer  answerable  for  the  servant's  conduct."  The  same 
learned  Judge,  in  the  case  of  Daniel  v.  Railroad  Co.,  136 
X.  C,  317,  reported  in  67  L.  R.  A.  (O.  S.),  455,  said, 
in  speaking  of  the  master'??  liability  for  the  acts  of  his 
agent  in  bringing  a  criminal  prosecution,  where  the  agent 
of  a  railroad  company  had  a  party  arrested  upon  the  charge 
of  stealing  money  of  the  company  out  of  one  of  its  drawers 
in  its  depot:  *^If  we  should  hold  that  the  doctrine  of 
respondeat  superior  is  so  broad  in  its  scope  as  to  include  a 
ease  like  this,  it  would  lead  to  most  dangerous  consequences. 
For  us  to  say  that  an  agent  can,  by  his  acts,  subject  his 
principal  to  liability  in  damages  to  any  one  injured  by 
his  said  act,  done  when  he  was  not  about  his  master's  busi- 
ness and  had  no  express  or  implied  authority  to  do  them, 
but  was  merely  seeking  to  avenge  a  supposed  wrong  al- 
ready committed  or  to  vindicate  public  justice,  would  be 
carrying  this  doctrine  far  Ix^yond  its  acknowledged  limits." 

In  Railrofid  Co,  v.  Brewer,  decided  bv  the  Court  of 
Appeals  of  Maryland,  in  1894,  and  reported  in  27  L,  R. 
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A.  (O.  S.),  that  Court  said,  when  speaking  about  the  au- 
thority of  an  agent  to  institute  a  criminal  proceeding  so 
as  to  make  a  corporation  liable  for  malicious  prosecution : 
"In  consequence,  however,  of  the  fact  that  a  corporation 
must  of  necessity  act  through  its  agents,  Courts  have  ahnost 
invariably  held  that  to  hold  a  corporation  liable  for  tortious 
acta  committed  by  its  agents,  the  act  must  be  done  by  its 
express  precedent  authority  or  ratified  and  adopted  by  the 
corporation.  Nor  is  a  corporation  responsible  for  unau- 
thorized and  unlawful  acts,  even  of  its  ofiicers,  though 
done  colore  officii.  To  fix  the  liability  it  must  either  ap- 
pear that  the  ofiicers  were  expressly  authorized  to  do  the 
act,  or  that  it  was  done  bona  fide,  in  pursuance  of  general 
authority  in  relation  to  the  subject  of  it,  or  that  the  act 
was  adopted  or  ratified  by  the  corporation."  We  are  not 
prepared  to  altogether  endorse  this  statement  of  the  rule 
of  liability  of  corporations  for  the  acts  of  its  agents.  We 
think  there  are  many  cases  where  it  would  be  liable  for  the 
acts  of  its  agents  when  done  within  the  apparent  scope  of 
their  authority.  The  authority  to  do  the  act  need  not  al- 
ways be  given  in  express  terms.  It  is  sometimes  implied 
from  the  nature  of  the  business  the  agent  is  appointed  to 
transact  for  the  corporation. 

In  31  Cyc,  1405,  in  speaking  of  the  authority'  of  an 
agent  to  act  for  his  principal,  it  is  said  that:  "Every 
grant  of  authority  should,  if  possible,  be  so  construed  as 
to  give  effect  to  the  intent  of  the  principal  in  creating  the 
agency,  is  the  cardinal  rule  of  construction  of  the  author- 
ity of  an  agent.  This  intent  is  to  be  determined  from  the 
legal  effect,  and  not  necessarily  the  effect  really  supported 
by  the  principal,  of  the  language,  conduct  or  circumstances 
constituting  the  appointment.  As  a  correlary  of  this,  the 
authority  will  be  so  construed  as  to  protect  third  persons 
dealing  with  the  agent,  provided  the  latter  acted  within 
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the  real  or  apparent  scope  of  his  authority,  although  con- 
trary to  the  intention  and  expressed  desires  of  the  prin- 
cipal. The  power  is  to  he  exercised  for  the  benefit  of  the 
principal,  about  his  private  business,  and  presumably  is 
limited  to  acts  of  the  kind  indicated  by  the  appointment/' 
In  speaking  of  the  acts  of  an  agent  in  the  course  of  his 
employment  it  is  stated  in  this  volume  of  Cyc,  p.  1585, 
that  the  term,  course  of  employment,  is  broadly  said  to 
mean  that  the  act  of  an  agent  is  within  the  course  of  his 
employment  when  the  agent  in  performing  it  is  endeavor- 
ing to  promote  his  principal's  business  with  the  scope  of 
the  actual  or  apparent  authority  conferred  upon  him  for 
that  purpose. 

With  these  rules  before  us  for  our  guide  it  is  proper  to 
inquire  whether  the  act  of  the  general  agent,  Lawrence, 
in  beginning  this  criminal  prosecution  against  the  plain- 
tiff, Howell,  was  within  the  actual  or  apparent  scope  of 
his  authority  or  was  clearly  foreign  to  the  scope  of  his 
employment,  and  if  the  latter,  then  the  company  is  not 
liable  for  his  act  He  was  appointed  general  agent  to  look 
after,  superintend  and  control  the  insurance  business  of  the 
company  in  the  city  of  Memphis  and  in  the  territory  with- 
in his  jurisdiction.  It  is  not  possible  to  conceive  that  the 
insurance  company  thought  when  appointing  this  general 
agent  that  it  would  ever  be  necessary  for  him  to  institute 
a  criminal  proceeding  against  anyone  who  was  supposed 
to  have  embezzled  its  funds.  His  appointment  did  not  ex- 
pressly authorize  him,  as  is  very  clear,  to  prosecute  offend- 
ers, or  supposed  offenders,  against  the  criminal  laws  of 
Tennessee.  Was  not  such  prosecution  altogether  foreign 
to  the  scope  of  his  employment?  It  was  his  business  to 
select  agents  for  the  company,  superintend  their  work, 
deliver  to  them  policies  issued  by  the  company  and  to  receive 
from  them  money  collected  from  the  insured  and  transmit 
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the  same  to  the  home  office  of  the  company  at  Louisville. 
It  is  true  that  he  had  apparent  authority  to  take  care  of 
whatever  property  the  company  may  have  committed  to 
his  care  and  custody  and  if  this  money  had  reached  his 
hands  and  he  discovered  the  plaintiff  stealing  it  from  where 
it  was  kept,  or  if  he  believed  he  had  stolen  it  and  that  it 
was  on  his  person,  then  under  a  long  line  of  cases,  he  would 
have  had  implied  authority  to  institute  criminal  proceed- 
ings to  arrest  and  detain  the  offender  in  order  that  he  might 
repossess  himself  of  the  property  for  his  company,  which 
he  then  supposed  to  be  on  the  person  of  the  supposed  crim- 
inal. Or  he  might  have  had  a  search  warrant  issued  and 
the  plaintiff  held  and  searched,  or  the  premises  where  he 
slept  searched,  in  order  to  discover  and  repossess  for  his 
principal  the  money  supposed  to  be  on  him,  or  in  his  room. 
Such  proceedings  as  these  would  have  been  for  the  pro- 
tection of  the  company's  property,  and  would  have  been 
instituted  in  order  to  recover  possession  of  it  and  not  to 
prosecute  a  criminal  guilty  of  stealing  the  money. 

The  Supreme  Court  of  Rhode  Island,  in  the  case  of 
Staples  v.  Schtnid,  reported  in  19  L.  R.  A.  (O.  S.),  825, 
held  that  it  was  within  the  scope  of  the  employment  of 
a  salesman,  who  was  in  charge  of  a  store  of  goods  belong- 
ing to  his  principal,  to  cause  the  arrest  and  search  of  a 
person  whom  he  believed  to  have  stolen  the  property  from 
his  custody.  The  Court  in  that  case  said  it  was  the  duty 
of  the  salesman  in  charge  of  the  goods,  during  the  absence 
of  his  principal,  to  protect  the  property  from  pilfering,  and 
when  he  thought  that  a  customer  in  the  house  had  stolen 
some  of  it  and  "then  had  it  on  his  person  he  had  implied 
authority  to  have  such  person^  arrested,  detained  and 
searched  in  order  to  recapture  the  property  for  his  master 
or  principal,  and  in  doing  so  he  was  acting  for  the  benefit 
of  his  master  and  within  the  scope  of  his  employment. 
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In  the  case  of  Railway  Co.  v.  Halliday,  decided  by  the 
Supreme  Court  of  Oklahoma  and  reported  in  39  L.  R.  A. 
(N.  S.),  205,  that  Court  held  that  where  the  station  agent 
of  the  railroad  company,  who  had  the  care  and  custody 
of  its  property  and  where  some  of  it  had  been  stolen,  in 
furtherance  of  his  master's  business  and  in  pursuit  of  the 
property  swore  out  a  search  warrant  to  search  the  house 
of  plaintiff  in  order  to  find  and  repossess  himself  of  the 
stolen  property,  was  in  doing  so  acting  within  the  scope 
of  his  general  authority  and  that  the  railroad  company  was 
liable  for  an  action  for  malicious  prosecution,  where  it  ap- 
peared that  the  search  warrant  was  falsely  and  maliciously 
sworn  out  and  without  probable  cause. 

The  Supreme  Court  of  Maryland,  in  the  case  of  Rail- 
road Co,  V.  EnnaUs,  reported  in  16  L.  R.  A.  (X.  S.), 
1100,  held  that  where  a  policeman,  appointed  and  commis- 
sioned by  the  Governor  on  the  application  of  the  railroad 
company  and  paid  by  it,  arrested  the  plaintiff  upon  the 
charge  of  stealing  some  of  its  groceries,  which  arrest  was 
ordered  by  the  siuperintendent  of  the  company  to  protect 
its  property,  the  superintendent  was  acting  within  the  scope 
of  his  authority  in  ordering  the  arrest  of  the  supposed 
criminal  and  the  company  was  liable  in  an  action  for  ma- 
licious prosecution  when  it  appeared  the  party  arrested 
was  not  guilty.  In  that  case  the  policeman  was  appointed 
to  protect  and  take  care  of  the  company's  property.  It 
had  a  store  on  its  premises  wherein  it  kept  groceries  for 
sale  to  its  employes,  and,  finding  the  plaintiff  on  its  prem- 
ises with  a  basket  of  groceries  and  believing  him  to  have 
stolen  them  from  its  store,  the  superintendent  ordered  the 
policeman  to  arrest  him  in  order  to  protect  and  recover  the 
company's  property,  and  the  Supreme  Court  of  Maryland 
hold  that  ho  had  authority  to  direct  and  arrest  the  plain- 
tiff, and  .if  it  appeared  it  was  malicious  and  without  prob- 


STATE  OF  TENNESSEE.  439 

Howell  17.  Casualty  Co. 

able  cause,  the  company  was  liable  in  an  action  for  malicious 
prosecution. 

In  the  case  of  Tovmsell  v.  Railroad  Co.,  decided  by  this 
Court  at  its  April  term,  1912,  and  affirmed  by  the  Su- 
preme Court,  reported  in  4  Higgins,  211,  this  Court 
held  that  where  a  railroad  depot  agent  had  charge  and  pos- 
session of  the  property  of  the  company  and  all  freight  on 
its  yards,  where  some  of  the  freight  on  a  car  had  been 
stolen  and  the  agent  directed  a  search  warrant  to  be  sworn 
out  to  search  the  plaintiff's  house  to  find  it,  he  had  implied 
authority  to  direct  the  warrant  to  be  sworn  out,  and  if  it 
was  malicious  and  without  probable  cause  the  company 
was  liable  for  his  acts  in  so  doing.  This  Court  further 
held  in  that  case  that  whether  the  agent  of  the  corpora- 
tion has  authority  to  institute  a  criminal  prosecution  or  to 
swear  out  a  search  warrant  is  a  question  of  fact  to  be  de- 
cided by  the  jury. 

In  all  the  cases  we  have  just  cited  the  Courts  have  held 
the  agent  possessed  implied  authority  to  institute  such 
criminal  proceedings,  because  of  the  fact  that  the  agent 
at  the  time  was  in  possession  of  corporation  property,  or 
his  master's  property;  that  it  was  his  duty  to  look  after 
and  take  care  of  it  and  prevent  its  being  stolen  by  third 
persons,  and  that  if  he  believed  or  suspected  that  certain 
persons  had  stolen  some  of  it  and  had  it  on  his  person, 
or  his  premises,  that  in  furtherance  of  his  mater's  business 
and  in  order  to  take  care  of  and  repossess  himself  of  it, 
the  agent  had  implied  authority  from  the  master,  or  the 
corporation,  as  the  case  might  be,  to  institute  whatever  crim- 
inal proceedings  were  necessary  to  recapture  the  property, 
if  it  was  done  for  that  purpose  alone.  But  it  is  admitted 
in  all  the-^e  cases  that  if  the  agent's  purpose  in  the  begin- 
ning the  criminal  suit  was  to  punish  a  person  who  had 
violated  the  laws  of  the  State,  then  he  had  no  authoritv 
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either  express  or  implied  from  his  master  to  begin  such 
proceedings. 

There  is  a  class  of  cases  where  the  corporation  has  ap- 
pointed special  detectives  or  agents  charged  with  the  duty 
of  looking  after  the  property  of  the  company  and  prevent- 
ing its  being  stolen  by  criminals.  In  such  cases  the  detect- 
ives or  agents  are  usually  invested  by  the  corporate  authori- 
ties with  power  to  arrest  criminals  guilty  of  crimes  against 
the  company^s  property,  or  to  arrest  persons  attempting  to 
coBomit  an  offense  against  their  property.  In  some  cases 
which  we  have  examined  the  agent  or  detective  is  required, 
in  most  instances,  to  consult  a  lawyer  before  making  an 
arrest,  but  they  are  authorized  to  arrest  where  the  offense 
is  committed  in  their  presence.  The  case  of  Eichengreen 
v.  Railroad,  decided  by  the  Supreme  Court  and  reported 
in  96  Tenn.,  299,  is  an  instance  of  the  cases  referred  to. 
In  this  case  the  plaintiff  wanted  to  buy  a  ticket  from  Bowl- 
ing Green,  Kentucky,  to  Gallatin,  Tennessee,  and  offered 
in  payment  of  it  a  counterfeit  bill.  The  detective  of  the 
company  was  present  when  plaintiff  offered  to  buy  the 
ticket  and  offered  the  bill  in  payment  of  it  and  ordered 
his  arrest  when  he  reached  Gallatin,  Tennessee.  The  Su- 
preme Court,  in  passing  upon  the  liability  of  the  railroad 
company  for  the  acts  of  its  detective,  said:  "These  de- 
tectives were  employed  for  the  purpose  of  protecting  the 
proi)erty  of  the  company  and  of  ferreting  out  and  prose- 
cuting guilty  parties  of  crimes  against  the  company."  It 
is  also  stated  in  the  opinion  that  this  particular  detective 
''was  employed  to  look  after  any  irregularities  that  he  saw 
on  the  line  of  the  road  or  division,  investigate  eases  of 
robbery,  obstructions  on  the  track  and  claims  against  the 
company."  The  Court  said  that  the  "attempt  to  pass  a 
counterfeit  bill  upon  the  ticket  agent  was  certainly  an 
offense  against  the  company  and,  having  been  committed 
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against  the  company  in  the  presence  of  the  detective,  the 
right  to  arrest  or  procure  the  arrest  of  the  guilty  party 
may  fairly  be  said  to  have  been  in  the  line  of  his  em- 
ployment, and  within  the  authority  conferred  upon  him." 
There  are  many  cases  in  the  books  holding  the  same  view 
of  the  authority  of  a  detective  employed  to  look  after  and 
protect  the  property  of  the  company,  to  arrest  persons  at- 
tempting to  commit  offenses  against  it  in  their  presence, 
but  the  case  under  consideration  bears  no  sort  of  resem- 
blance to  this  line  of  cases. 

Again,  there  is  a  line  of  cases  that  hold  that  a  conductor 
of  a  passenger  train,  whose  duty  it  is  to  care  for  and  pro- 
tect the  passengers  on  it  and  to  prevent  any  kind  of  in- 
jury being  inflicted  upon  them  and  to  maintain  good  order 
in  the  car,  has  implied  authority  to  have  persons  arrested 
supposed  to  be  guilty  of  any  offense  while  on  the  car,  and 
if  the  conductor  make  a  mistake  and  arrest  an  innocent  per- 
son the  company  is  liable  in  an  action  for  malicious  prose- 
cution for  the  act  of  the  conductor:  14  L.  R.  A.,  798; 
29  L.  E.  A,  465;  40  L.  R  A.,  473;  90  K  Y.,  77,  re^ 
ported  in  43  Am.  R.,  141,  and  44  L.  R.  A.,  673. 

In  the  case  of  Wheeler  &  Wilson  Mfg.  Co.  v.  Boyce, 
36  Kan.,  350,  reported  in  59  Am.  R.,  571,  it  appears  that 
the  laws  of  Kansas  authorized  the  plaintiff  in  a  replevin 
suit,  where  the  defendant  conceals  the  property  sought  to 
be  replevined  and  refuses  to  deliver  it  up,  to  swear  out 
a  warrant  and  have  him  arrested  and  held  in  custody  until 
he  delivers  to  the  officers  the  property  sought  to  be  re- 
plevined. The  sewing  machine  company  had  sold  a  ma- 
chine to  a  lady  who  afterwards  married  a  man  by  the 
name  of  Baker.  The  company  insisted  she  had  not  paid 
for  it,  while  she  claimed  she  had,  and  the  company,  hav- 
ing retained  the  title  to  the  machine,  instituted  an  action 
of  replevin  to  recover  possession  of  it.     When  the  officer 
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applied  to  the  husband  of  the  lady  for  the  machine,  he 
denied  having  it.  Thereupon  the  local  agent,  acting  for 
the  machine  company,  ordered  and  directed  the  officer  hav- 
ing the  writ  in  his  possession  to  swear  out  a  warrant  for 
the  arrest  of  the  husband,  which  was  done  and  the  hus- 
band arrested  and  placed  in  jail  until  he  told  where  the 
machine  was,  when  it  was  recovered  bv  the  officer.  On 
the  trial  it  appeared  that  the  contention  of  the  lady  who 
had  bought  the  machine,  that  she  had  paid  for  it,  was 
sustained  and  that  she  owed  nothing  on  it.  The  husband 
then  brought  an  action  against  the  company  for  malicious 
prosecution,  and  the  Supreme  Court  of  Kansas  held  that 
the  local  agent,  in  ordering  the  officer  to  swear  out  the 
warrant,  was  acting  within  the  scope  of  his  employment 
because  he  was  taking  such  legal  steps  as  the  law  permitted 
to  rccover  possession  of  the  machine,  and  for  that  reason 
the  company  was  liable  for  malicious  prosecution. 

In  Railroad  v.  Bunn,  57  Kansas,  786,  the  Supreme 
Court  of  that  State  held  that  a  corporation  is  only  liable 
for  malicious  prosecution  where  the  institution  and  proce- 
cution  of  the  criminal  action  is  within  the  limit  of  employ- 
ment, or  scope  of  the  authority  of  the  agent  instituting 
the  criminal  proceeding.  The  same  rule  was  held  in  Rail- 
road V.  Allen,  70  Kansas,  743,  and  the  company  held  liable 
in  that  case  because  the  agent  was  acting  within  the  line 
of  his  employment,  though  he  violated  the  positive  instnic- 
tions  given  him  by  his  principal. 

Coming  directly  to  the  cases  we  have  found  bearing  upon 
the  liability  of  a  corporation  for  malicious  prosecution 
where  an  agent  has  instituted  criminal  proceedings  charg- 
ing the  plaintiflF  with  embezzlement,  as  was  done  in  this 
case,  we  will  state  that  we  have  been  unable  to  find  anv 
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reported  case  where  a  corporation  has  been  held  liable  in 
(lainagos  in  an  action  for  malicious  prosecution  where  its 
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agent  instituted  criminal  proceedings  against  the  plaintiff 
charging  him  with  the  crime  of  embezzlement  The  first 
case  to  which  our  attention  has  been  called,  or  rather  which 
we  have  been  able  to  find  in  our  investigation  of  the  ques- 
tion, is  Gillett  V.  Railroad  Co.,  59  Mo.,  315,  reported  in 
17  Am.  K.,  653.  In  that  case  the  Supreme  Court  held 
that  a  railroad  corporation  is  not  liable  for  malicious  prose- 
cution instituted  by  one  of  its  officers  against  an  employe 
for  alleged  embezzlement  of  its  funds,  holding  that  such 
prosecution  was  ultra  vires.  From  a  recital  of  tl^e  facts 
as  they  appear  in  the  opinion  of  the  Court,  it  seems  the 
plaintiff  Gillett  was  in  the  employ  of  the  railroad  company 
in  the  capacity  of  a  clerk,  and  had  the  control  and  man- 
agement of  some  of  its  funds  as  well  as  the  disbursement 
of  such  funds ;  that  he  was  under  the  control  and  direction 
of  one  Ford,  who  was  the  chief  secretary  and  treasurer  of 
the  company.  Believing  that  the  plaintiff  had  embezzled 
some  of  the  funds  of  the  company  Mr.  Ford  made  an  affi- 
davit that  the  plaintiff  was  guilty  of  the  crime  of  embezzle- 
ment of  certain  funds  of  the  company  of  which  Mr.  Ford 
had  control  as  agent,  and  upon  this  affidavit  a  warrant  was 
issued  and  the  plaintiff  arrested  upon  the  charge  of  em- 
bezzlement of  the  company's  funds.  Upon  a  trial  of  the 
cause  the  plaintiff  was  found  not  guilty  and  discharged, 
and  thereupon  brought  his  action  against  the  railroad  com- 
pany for  malicious  prosecution.  In  some  respects  the 
facts  of  this  case  are  similar  to  the  one  under  consideration 
in  that  the  officer  or  agent  swearing  out  or  making  the  affi- 
davit was  the  superior  and  had  control  and  direction  of  the 
employe  charged  with  the  crime.  In  the  case  now  being 
considered  Mr.  Lawrence  was  the  superior  of  the  plaintiff 
Howell,  and  it  was  his  business  to  report  to  and  pay  over 
all  money  coming  into  his  hands  to  Mr.  Lawrence.  On 
these  facts  the  Supreme  Court  of  Missouri  held  that  the 
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secretary  and  treasurer  of  the  railroad  company  had  no 
authority  by  virtue  of  his  office  and  employment  to  insti- 
tute a  criminal  preceeding  against  another  employe  upon 
the  charge  of  the  crime  of  embezzlement.  It  seems  from 
this  case  that  the  Supreme  Court  of  Missouri  was  of  the 
opinion  that  in  no  case  was  the  corporation  liable  for  ma: 
licious  prosecution  unless  it  was  instituted  by  one  who 
was  clearly  authorized  to  begin  it,  or  unless  the  institution 
of  such  prosecution  was  clearly  within,  the  scope  of  his 
employment.  In  the  later  case  of  Boogher  v.  Life  Associa- 
tion, 75  Mo.,  319,  the  Supreme  Court  of  that  State  over- 
ruled Oillett  V.  Railroad  Co.,  insofar  as  to  hold  that  an 
action  for  malicious  prosecution  may  lie  against  a  corpora- 
tion when  instituted  by  one  of  its  agents,  either  expressly 
or  impliedly  authorized  to  begin  it. 

In  Carter  v.  Howe  Machine  Co.,  51  Md.,  290,  reported 
in  34  Am.  R,  311,  the  Supreme  Court  of  Maryland  held 
that  while  an  action  will  lie  against  a  corporation  for  ma- 
licious prosecution,  yet  where  the  prosecution  is  set  in 
motion  by  an  employe  of  the  corporation  upon  a  charge  of 
the  crime  of  embezzlement,  an  express  authority  or  ratifi- 
cation and  adoption  by  the  corporation  of  the  acts  of  its 
agent  must  be  shown.  We  quote  from  the  closing  part  of 
the  opinion  of  Mr.  Justice  Alvey  in  this  case  as  follows : 

"From  these  authorities  it  is  quite  clear  that,  in  a  case 
like  the  present,  where  the  corporation  is  sought  to  be  held 
liable  for  the  wrongful  and  malicious  act  of  its  servant  or 
agent  in  putting  the  criminal  law  in  operation  against  a 
party  upon  the  charge  of  having  fraudulently  embezzled 
the  money  and  goods  of  the  company,  in  order  to  sustain 
the  right  to  recover  it  should  be  made  to  appear  that  the 
agent  was  expressly  authorized  to  act  as  he  did  by  the 
corporation.  The  doing  of  such  an  act  could  not  in  the 
nature  of  things  be  in  the  exercise  of  the  ordinary  duties 
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of  the  agent  or  servant  entrusted  with  the  custody  of  the 
company's  money  or  goods ;  and  before  the  corporation  can 
be  made  liable  for  such  an  act  it  must  be  shown  either  that 
there  was  express  precedent  authority  for  doing  the  act  or 
that  the  act  has  been  ratified  and  adopted  by  the  corpora- 
tion." 

We  do  not  understand  the  learned  justice  to  hold  that 
the  authority  may  not  come  within  the  implied  power  of 
the  agent  instituting  the  criminal  proceeding,  and  if  such 
is  his  meaning,  and  if  he  holds  that  express  authority  must 
be  shown,  then  this  holding  is  clearly  against  the  great 
weight  of  authority  throughout  the  United  States. 

The  Supreme  Court  of  Mississippi,  in  the  case  of  Rtis- 
sell  V.  Insurance  Co.,  reported  in  51  L.  K.  A.  (N.  S.),  471, 
held  that  an  agent,  to  settle  the  accounts  of  another  agent 
of  the  common  employer,  has  no  implied  authority  to  insti- 
tute criminal  proceedings  against  him  for  embezzlement 
so  as  to  render  the  employer  liable  for  malicious  prosecu- 
tion because  of  his  act  in  so  doing.  It  appears  from  the 
facts  stated  in  the  opinion  that  the  plaintiff  Russell  was 
the  local  agent  of  the  insurance  company  and  had  fallen 
behind  in  the  payment  of  what  he  owed  it  for  premiums 
collected  on  policies  issued  and  delivered  by  him,  which 
premiums  he  had  collected  from  the  insured  and  owed  to 
the  company  under  his  contract  with  it.  One  E3ein  was 
a  special  agent  of  the  company,  authorized  to  suspend  local 
agents,  to  check  them  up  and  settle  with  them  for  money 
due  the  company.  It  is  stated  in  the  opinion  that  it  is  not 
altogether  clear  from  the  record  what  authority  Klein 
actually  had  to  act  for  the  insurance  company,  but  after 
settling  with  the  agent  and  demanding  the  amount  due  the 
company  he  made  various  efforts  to  collect  it  and  suggested 
different  expedients  by  which  the  local  agents  could  raise 
the  money  with  which  to  pay  his  deficit.    These  efforts  all 
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failing  the  special  agent  then  procured  the  grand  jury  of 
the  county  in  which  the  agent  lived  to  indict  him  for  em- 
bezzlement of  the  company's  funds.  The  trial  of  this  in- 
dictment resulted  in  the  acquittal  of  the  local  agent^  and 
he  thereupon  instituted  an  action  for  malicious  prosecu- 
tion. The  Supreme  Court  of  Mississippi  held  that  the 
special  agent  had  no  authority,  either  express  or  implied, 
from  the  company  to  institute  the  criminal  proceedings  so 
as  to  make  it  liable  for  malicious  prosecution. 

It  was  held  in  Stone  Co.  v.  Koch,  37  111.  App.,  596,  that 
an  agent  who  was  authorized  to  collect  money  due  a  corpo- 
ration with  authority  to  bring  suit  for  its  collection,  has 
no  authority  to  charge  the  corporation  with  his  malicious 
acts  in  setting  in  motion  a  criminal  procedure  against  the 
debtor.  It  was  stated  in  the  opinion  of  the  Court  that  if 
his  motive  in  doing  so  was  to  obtain  for  the  corporation  a 
benefit  from  the  prosecution,  it  would  not  even  in  that  case 
be  liable,  even  if  the  prosecution  was  in  the  line  of  his  duty 
as  he  understood  it,  since  his  duty  or  authority  was  not 
extended  by  his  understanding  of  either. 

In  Dally  v.  Young,  3  111.  App.,  39,  it  appears  that  the 
general  agent  of  a  sewing  machine  company  began  a  crim- 
inal prosecution  against  one  of  the  subagents,  the  charge 
being  embezzlement  of  funds  and  notes  belonging  to  the 
company,  and  the  Supreme  Court  held  that,  where  an  agent 
instituted  a  malicious  prosecution  without  the  intigation 
or  direction  of  his  principal,  the  latter  will  not  be  liable 
unless  he  adopts  and  continues  the  same  with  full  knowl- 
edge of  the  circumstances. 

In  Daniel  v.  Railroad  Co,,  136  X.  C,  517,  reported  in 
67  L.  R  A.  (O.  S.),  455,  it  was  held  that  the  appointment 
of  one  as  cashier  of  a  railway  station,  with  power  to  collect 
money,  give  receipts,  sell  tickets,  take  care  of  the  money 
received  and  send  it  to  the  treasurer  of  the  company,  does 
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not  empower  him  to  arrest  persons  whom  he  suspects  of 
having  stolen  money  which  came  into  his  possession,  so  as 
to  render  the  railroad  company  liable  in  case  he  causes  the 
arrest  of  an  innocent  person. 

In  Willis  V.  Railroad  Co.,  120  N.  C,  512,  26  S.  E.,  785, 
the  Supreme  Court  of  North  Carolina  said,  "In  the  ab- 
sence of  express  orders  to  do  an  act,  in  order  to  render  the 
master  liable  the  act  must  not  only  be  one  that  pertains  to 
the  business,  but  must  also  be  fairly  within  the  scope  of  the 
authority  conferred  by  the  employment.  .  .  .  For 
illustration,  a  clerk  to  sell  goods  suspects  that  goods  have 
been  stolen  and  causes  an  arrest  to  be  made.  The  master 
is  not  liable  for  the  imprisonment  or  for  the  assault,  be- 
cause the  arrest  was  an  act  which  the  clerk  had  no  au- 
thority to  do  for  the  master,  either  express  or  implied." 

In  Redditt  v.  Singer  Manufacturing  Co,,  124  N.  C. 
100,  32  S.  E.,  392,  the  Supreme  Court  of  North  Carolina 
stating  the  rule  against  said,  "In  a  vast  majority  of  cases, 
the  principle  is  recognized  that  in  some  way  the  company 
must  authorize  or  approve  the  tortious  act  of  its  agent,  and 
it  would  be  unreasonable  to  hold  the  company  liable  on  a 
bare  presumption,  in  the  absence  of  allegations  or  any 
proof  of  authority  or  ratification." 

In  Daniel  v.  Railroad  Co,,  supra,  Ifr.  Justice  Walker, 
who  delivered  the  opinion  of  the  Court,  finally  states  the 
rule  we  are  considering,  in  this  language : 

'*It  may  then  be  gathered  from  the  books,  as  a  general 
rule,  which  is  clearly  applicable  to  the  facts  of  this  case, 
that  if  the  servant,  instead  of  doing  that  which  he  is  em- 
ployed to  do,  does  something  else,  which  he  is  not  employed 
to  do  at  all,  the  master  cannot  be  said  to  do  it  by  its  serv- 
ant and,  therefore,  is  not  responsible  for  what  he  does.  It 
is  not  sufficient  that  the  act  showed  that  he  did  it  with  the 
intent  to  benefit  or  to  serve  the  master.     It  must  be  some- 
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thing  done  in  attempting  to  do  what  the  master  has  em- 
ployed the  servant  to  do." 

In  the  English  case  of  Allen  v.  Railroad  Co.,  6  Q.  B., 
66,  Mr.  Justice  Blackburn,  who  delivered  one  of  the  opin- 
ions of  the  Court  in  that  case,  said:  "There  is  a  marked 
distinction  between  an  act  done  for  the  purpose  of  pro- 
tecting the  property  by  preventing  a  felony  or  of  recovering 
it  back,  and  an  act  done  for  the  purpose  of  punishing  the 
offender  for  that  which  has  already  been  done.  There  is 
no  implied  authority  in  a  person  having  the  custody  of 
property  to  take  such  steps  as  he  thinks  best  to  punish  a 
person  who  he  suspects  has  done  something  with  reference 
to  the  property  which  he  has  not  done.  The  act  of  punish- 
ing the  offender  is  not  anything  done  with  reference  to  the 
property.  It  is  done  merely  for  the  purpose  of  vindicat- 
ing justice." 

In  Mulligan  v.  Railway  Co.,  the  New  York  Court  of 
Appeals,  in  an  opinion  reported  in  14  L.  E.  A.  (O.  S.), 
791,  held  that  a  ticket  agent  of  a  railroad  company  who 
takes  a  bill  believing  ^t  to  be  counterfeit,  in  payment  for 
tickets,  and  immediately  procures  the  arrest  of  the  person 
from  who  he  takes  it,  is  not  acting  within  the  scope  of  his 
business  so  as  to  make  the  railroad  company  liable  for  ma- 
licious prosecution,  although  the  arrest  was  wrongful  and 
the  bill  proves  to  be  a  good  one.  In  the  opinion  delivered 
by  Mr.  Justice  O'Brien  he  says  the  agent  "did  not  take  the 
bill  in  the  course  of  his  business  as  agent,  but  for  the  pur- 
pose of  entrapping  persons  that  he  believed  to  be  engaged 
in  the  commission  of  crimes.  .  .  .  If  he  had  been 
cheated  or  imposed  upon  by  the  plaintiff,  or  if  he  honestly 
believed  he  had  been,  and  then  attempted  to  recover  what 
he  supposed  he  had  lost,  it  might  then  be  said  that  he  was 
engaged  in  the  protection  of  the  property  and  interest  of 
the  defendant  and,  therefore,  acting  within  the  line  of  his 
duty." 
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Where  a  superintendent  of  a  railroad  ordered  a  police- 
man^ who  was  appointed  by  the  governor  on  application  of 
the  company,  and  which  policeman  was  paid  by  it,  to 
arrest  a  person  for  an  assault  and  battery  committed  upon 
the  superintendent,  and  the  party  arrested  was  discharged, 
the  Court  held  that  the  company  was  not  liable  for  ma- 
licious prosecution  for  the  acts  of  the  superintendent  in 
ordering  the  arrest  to  be  made :  8  L.  R.  A.  (O.  S.),  846. 

In  Railroad  Co.  v.  Brewer,  the  Supreme  Court  of  Mary- 
land, in  an  opinion  reported  in  27  L.  R.  A,  (O.  S.),  68, 
held  that  the  company  was  not  liable  in  an  action  for  ma- 
licious prosecution  where  its  superintendent  ordered  the 
arrest  of  a  passenger  for  placing  in  the  fare  box  a  counter- 
feit coin  in  payment  of  his  fare.  In  that  case  the  passenger 
actually  placed  a  lead  coin  in  the  box  in  payment  of  his 
fare.  The  conductor  saw  him  do  it  and  urged  him  to  put 
some  real  money  in  the  box  for  his  fare.  He  refused  to  do  so, 
and  immediately  thereafter,  when  the  fact  was  reported  to 
the  superintendent,  he  ordered  the  arrest  of  the  passenger, 
who,  being  discharged,  brought  an  action  against  the  com- 
pany for  malicious  prosecution;  and  on  these  facts  the 
Court  held  the  company  was  not  liable. 

The  Supreme  Court  of  Arkansas,  in  an  opinion  re- 
ported in  40  L.  R.  A.  (O.  S.),  473,  held  that  where  a 
conductor  of  a  street  car  only  had  authority  to  put  a  pas- 
senger off  the  car,  it  would  not  be  liable  in  an  action  for 
malicious  prosecution  where  the  conductor  had  the  pas- 
senger arrested  for  an  offense  of  which  he  was  found  not 
guilty.  ' 

We  have  reviewed  at  length  these  cases,  and  in  fact  all 
of  them  we  have  examined  in  order  to  determine  for  our- 
selves if  this  general  agent,  Mr.  Lawrence,  had  authority 
from  the  company,  either  express  or  implied,  to  institute 
this  criminal  proceeding  against  the  plaintiff.     As  we  have 
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said,  there  are  three  classes  of  eases  where  the  agent  has 
the  implied  authority  to  make  an  arrest,  and  these  classes 
of  cases  we  have  mentioned  and  set  out  somewhat  in  detail 
the  reasons  for  the  holding  in  each  case ;  but  we  are  unable 
to  find  any  case  where  the  Courts  in  any  jurisdiction  have 
held  that  a  general  agent  of  an  insurance  company  has  im- 
plied authority  from  his  principal  to  begin  a  criminal  pro- 
ceeding charging  a  subagent  with  the  crime  of  embezzle- 
ment. In  this  case  the  president  of  the  company  testified 
that  he  knew  nothing  of  this  criminal  proceeding  until 
after  this  suit  was  instituted.  The  afiidavit  made  by  Mr. 
Lawrence  does  not  charge  that  the  money  embezzled  by  the 
plaintiff  was  the  property  of  the  company,  but  of  Aiken  & 
Lawrence,  agents.  In  fact  the  affidavit  does  not  disclose 
any  connection  between  the  plaintiff  Howell  and  the  in- 
surance company,  nor  indicate  remotely  that  he  was  at 
work  for  it  and  that  the  money  embezzled  was  collected  by 
him  for  it.  When  we  come  to  examine  the  indictment  to 
which  Mr.  Lawrence's  name  waB  marked  as  prosecutor,  we 
find  that  it  nowhere  charges  that  the  plaintiff  was  in  the 
employ  of  the  Insurance  Company  in  any  capacity.  On 
the  contrary,  it  charges^  that  he  was  in  the  "employ  of  W. 
H.  Lawrence  as  agent  and  colleotor,  and  by  virtue  of  said 
employment  did  collect  and  receive  into  his  care,  custody 
and  possegftiouj  from  divers  and  sundrv  persons  .  .  . 
$36.90^  .  .  .  the  proper  goo(fo  and  chattels  of  W.  H. 
Lawrence,  which  sum  aforesaid  the  said  L.  M.  Howell  by 
virtue  of  said  employment  afoi'esaid,  was  required  to  turn 
over,  deliver  and  account  for  said  money  to  said  W.  H. 
Lawrence,  all  of  which  he  failed  and  refused  to  do." 
Hence,  we  find  no  charge  in  the  indictment  that  the  money 
collected  and  embezzled  by  plaintiff  was  the  property  of 
the  Insurance  Company.  It  is  not  charged  that  there  was 
any  employment  by  the  Company  of  Howell,  or  that  he 
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collected  this  money  for  it  and  failed  to  account  for  and 
pay  it  over  to  it.  The  affidavit  proceeds  upon  the  ground 
that  the  money  was  the  property  of  Aiken  &  Lawrence, 
while  the  indictment  proceeds  upon  the  idea  that  plaintiff 
was  in  the  employ  of  Lawrence,  and  as  his  agent  collected 
this  money,  which  was  Lawrence's  property,  and  which  the 
plaintiff  refused  to  account  for  and  pay  over  to  him.  On 
the  face  of  the  criminal  proceeding  there  is  nothing  to  in- 
dicate that  Mr.  Lawrence  was  acting  for  or  on  behalf  of 
the  Insurance  Company.  In  his  testimony  he  says  he  was 
liable  for  these  funds  whether  he  collected  them  from  the 
plaintiff  or  not,  and  we  apprehend  that  to  be  true.  So, 
there  is  nothing  in  this  record  from  which  an  implied  au- 
thority can  arise  under  which  Lawrence  was  authorized  to 
institute  this  criminal  proceeding  as  agent  for  and  in  be- 
half of  the  Insurance  Company,  so  as  to  make  it  liable  to 
an  action  for  malicious  prosecution  in  the  event  the  plain- 
tiff should  prove,  or  it  should  appear  in  the  criminal  pro- 
ceeding that  he  was  not  guilty  of  the  charge  preferred 
against  hiin.  Then,  it  clearly  appears  from  what  proof 
there  is  as  to  the  scojje  of  the  eniployrherit  of  the  general 
agent,  Lawrence,  or  of  his  authority  under  his  employ- 
ment as  general  agent,  that  the  Insuraiice  Company  never 
contemplated,  or  thought  of,  authorizing  him  to  institute 
a  criiriinal  proceeding  in  any  character  of  case.  The  proof 
clfearly  indicates  that'  the  'Company  had  no  knowledge, 
when  these  criminal  proceedings  were  begun,  that  the 
plaitnlff  was  in  default  in  any  respect.  In  fact,  its  only 
knowledge  of  Mr.  itowell  was  through  the  small  business 
he  did  for  it  in  Memphis,  and  this  loiowlelclge  was  gained 
only  through  the  various  applications  he  took  for  insurance 
and  the  policies  thereon  sent  t6  him  for  delivery.  It  had 
no  direct  communication,  eitiier  written  or  verbal,  with 
Howell,  so  far  as  this  record  discloses.    It  is  doubtless  true 
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the  Company  knew  through  its  correspondence  with  its 
general  agent,  Mr.  Lawrence,  that  it  had  a  soliciting  agent 
in  Memphis  by  the  name  of  Howell.  But  that  it  did  not 
expressly  authorize  this  criminal  proceeding  there  can  be 
no  doubt,  and  in  fact  we  do  not  understand  learned  counsel 
to  insist  the  general  agent  had  any  express  authority.  The 
general  agent's  business  in  Memphis  was  to  employ  or  ap- 
point subagents  to  receive  applications  for  insurance  for 
them,  deliver  to  them  policies  of  insurance  to  be  by  him 
delivered  to  the  insured,  and  to  collect  from  the  subagents 
premiums  received  by  him  and  forward  the  same  to  the 
company  at  its  headquarters  in  Louisville,  Ky.  This 
particular  fund  of  $36.90  was  never  in  the  custody  or  pos- 
session of  the  general  agent  so  as  to  bring  the  criminal  pro- 
ceeding within  that  class  of  cases  where  proceedings  are 
instituted  for  the  protection  and  recovery  of  the  corpora- 
tion's property.  The  general  agent  had  no  such  authority 
or  power,  nor  any  such  duty  to  perform,  as  is  conferred 
and  rests  upon  the  passenger  conductor  of  a  railway  train. 
He  was  not  specially  appointed  by  the  Company  to  in- 
vestigate crime  and  arrest  offenders  guilty  of  crime  against 
the  company^s  property,  so  as  to  bring  him  within  that 
line  of  cases  where  railroads  have  appointed  agents  and 
detectives  for  such  purposes.  It  cannot,  from  any  view 
we  take  of  the  authority  of  the  agent,  be  held  that  he  was 
invested  with  the  power  to  institute  criminal  proceedings 
for  violation  of  the  criminal  laws  of  the  State,  and  he  has 
had  only  such  power  as  was  expressly  conferred  upon  him 
by  his  appointment,  or  such  implied  authority  as  was  nec- 
essary for  him  to  have  in  the  execution  of  the  express 
powers  granted  him.  It  was  not  necessary,  in  order  to 
carry  out  the  authority  conferred  upon  him  by  his  appoint- 
ment, that  he  prosecute  criminally  other  employes  of  the 
Company.     This  Company  had  no  interest  in  such  prose- 
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cution.  Its  headquarters  were  in  Louisville,  and  it  looked 
to  its  general  agents  for  all  the  money  that  should  oome 
through  him  to  them,  and  it  was,  therefore,  a  matter  of  no 
consequence  to  the  Company  whether  this  man  was  prose- 
cuted criminally  or  not.  It  was  assured  of  receiving  this 
$36.90  from  its  general  agent,  Mr.  Lamrence,  who  was 
primarily  liable  to  it  for  this  money  and,  consequently  it 
could  have  no  interest  in  the  criminal  prosecution  of  the 
plaintiff  for  embezzling  this  money. 

On  the  undisputed  facts  of  this  case,  we  have  reached 
the  conclusion  that,  as  a  matter  of  law,  the  general  agent 
had  no  express  or  implied  authority  from  the  Company  to 
institute  this  criminal  prosecution  so  as  to  make  it  liable 
in  an  action  for  malicious  prosecution,  and  it  therefore 
follows  that  the  judgment  of  the  trial  Judge  was  correct, 
and  that  he  should  have  sustained  the  motion  for  per- 
emptory instructions,  and,  having  failed  to  do  so,  we  will 
enter  in  this  'Court  the  judgment  he  should  have  entered 
in  the  lower  Court,  and  dismiss  this  suit  so  far  as  the  In- 
surance Company  is  concerned,  at  the  cost  of  the  plaintiff 
below. 
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H.  IL  Thrashee,  Jk.,  v.  James  Bbatton. 
Affirmed  substantially  by  Supreme  Court,  1915. 

Minor.    Liability  far  acU  of  agent  while  operating  automoWe, 

A  minor  who  la  the  owner  of  an  automobile  is  personally  liable 
for  the  negligence  of  his  chauffeur  resulting  in  personal  in- 
juries to  a  pedestrian,  especially  when  the  minor  owner  was 
present  at  the  time. 


Fbom  Knox  County. 


Appeal  in  error  from  Circuit  Court  of  Knox  County. 
Von  a.  Huffakee^  Judge. 

Waltee  S.  Robebts  for  Plaintiff  in  Error. 

Harey  Hai^l  for  Defendant  in  Error. 

Me.  Justice  Hiooins  delivered  the  opinion  of  the 
Court. 

This  is  an  action  by  Bratton  against  Henry  Thrasher, 
Jr.,  to  recover  damages  for  personal  injuries  sustained  in 
a  collision  with  an  automobile  on  Clinch  Street,  in  the 
City  of  Knoxville.  The  jury  returned  a  verdict  of  $1,500. 
The  Circuit  Judge  declined  to  grant  a  new  trial  and  pro- 
nounced judgment.  Thrasher  excepted  and  prayed  an  ap- 
peal and  is  here  assigning  numerous  errors.  We  shall  ad- 
vert to  three  of  them  only. 

The  first  in  importance  is  the  insistence  that  plaintiff 
in  error  was  at  the  time  of  the  accident  a  minor,  and  that 
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the  automobile  was  being  operated  by  one  Henry  Maples, 
who  was  his  agent  only,  if  he  sustained  any  relation  toward 
Thrasher,  and  that  Thra&her  could  not  be  held  liable  for 
the  negligence  of  the  agent. 

The  rule  seems  to  be  established  in  this  State  that  per- 
sons under  disability  are  not  liable  for  the  Ibrta  com- 
mitted by  their  agents.  This  was  so  held  in  the  case  of 
Collier  v.  Struby,  15  Pickle,  241,  in  an  eflFort  to  hold  a 
wife  liable.  The  logic  of  that  case  extends  to  and  would 
cover  the  situation  of  a  minor.  The  later  case  of  Lowry 
V.  CaJte,  108  Tenn.,  54,  expreaely  decides  that  a  minor  can- 
not be  held  liable  even  for  negligence  if  the  negligence 
grows  out  of  or  if  connected  with  the  breach  of  a  con- 
tract But  an  important  qualification  of  the  rule  is  inti- 
mated in  the  latter  case  and  is  undoubtedly  a  sound  one, 
namely,  that  notwithstanding  a  contract,  if  the  act  of  the 
agent  comonitted  in  the  preflenoe  of  the  minor  employer 
is  wilfully  and  knowingly  don«  within  the  scope  of  the 
authority  ocmfansed,  the  minor  should  be  held  liaUe;  this 
upon  the  principle  that  notwithstanding  a  contract  rela- 
tion the  minor  is  liable  for  his  wilful  torts.  The  exception 
is  further  extended  by  some  of  the  authoritiee  so  as  to 
hold  the  minor  master  liable  for  all  negligent  acts  of  the 
servant  committed  in  his  presence:  22  Cyc,  620-621. 
We  must  not  be  understood  as  sanctioning  this  as  a  rule 
of  universal  application.  But  when  our  automobile  Act 
of  1905,  Chapter  173,  is  brought  into  consideration,  in  con- 
nection with  the  common  law  injunction  to  afford  a  rem- 
edy for  every  wrong,  we  think  it  entirely  sound  and  justi- 
fiable to  hold  the  minor  owner  of  the  machine  liable  for 
the  negligence  of  his  agent  committed  while  the  minor  is 
prsent  and  giving  directions.  It  cannot  be  disputed  but 
that  a  minor  of  discretion  can  control  and  direct  the  con- 
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duct  of  his  chauffeur;  and  to  exempt  the  owner  from  lia- 
bility because  of  his  minority  would  import  an  unauthor- 
ized exception  into  the  statute  and  would  be  detrimental 
to  public  security.  Too  often  is  it  the  case  that  parents 
buy  these  engines  of  harm  for  their  minor  children.  Upon 
the  principle  contended  for  an  injured  one  would  be  abso- 
lutely without  redress. 

We  are  of  opinion  that  the  learned  Circuit  Judge  was 
not  in  error  in  striking  out  the  plea  of  minority  and  de- 
clining the  request  embodied  in  that  defense.  We  are  of 
opinion  from  the  facts,  elaboration  of  which  we  deem  un- 
necessary, that  at  the  time  of  the  accident  Maples  was  an 
agent  of  Thrasher,  and  for  the  time  being  under  his  con- 
trol. The  fact  that  Maples  was  in  the  service  of  the  garage 
company  is  of  no  juristic  concern  in  determining  the  rela- 
tion between  Thrasher  and  himself,  for  the  reason  that 
he  was  so  identified  with  Thrasher  as  to  be  his  representr 
ative  and  fellow  tort  feasor.  The  Act  of  1906  denounces 
the  violation  of  any  of  its  provisions  a  misdemeanor.  It 
would  certainly  be  strange  to  hold  that  Maples,  the  agent, 
could  be  punished  and  that  his  master,  acquiescing  in  his 
coi;idiict,  and  virtually  commanding  it,  could  not  be  held. 
The  rule  of  universal  application  that  all  parties  who  co- 
operate in  the  commission  of  an  offense  may  be  held  re- 
sponsible. 
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W.  H.  Claypool  bt  al.  v.  D.  C.  Patbiok. 

Writ  of  certiorari  denied  by  Supreme  Court,  1916. 

1.  Gabagb  Kbefsbs.  Bailees  for  hire.    Degree  of  care. 

Gktrage  keepers  are  mere  bailees  for  hire  and  are  bound  to 
exercise  reasonable  care  only.  Tbey  are  not  insurers  of  the 
safety  of  machines  placed  in  their  care. 

2.  Sahs.    Burden  of  proof  in  case  of  fire. 

The  burden  is  on  the  owner  of  a  machine  destroyed  by  Are  in 
a  garage  to  show  that  the  keeper  was  guilty  of  negligence. 
In  such  case  there  is  no  presumption  of  negligence  from  the 
fire  alone. 


Fbom  Hbnby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Henry 
County.    Thob.  E.  Haewood,  Judge. 

Lamb  &  Fitzhuqh  for  Plaintiffs  in  Error. 

Taylob  &  Hudson  for  Defendant  in  Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

During  the  early  part  of  1914,  plaintiffs  in  error  were 
the  owners  or  managers  of  a  garage  and  automobile  repair 
shop  in  the  town  of  Paris.  They  kept  machines  for  hire, 
also  automobiles  placed  with  them  for  safe  keeping,  and 
they  likewise  did  indiscriminate  repairing  for  the  public 

Patrick,  the  owner  of  a  machine,  contracted  with  plain- 
tiffs in  error  for  space  in  their  garage  in  which  to  store 
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his  automobile  while  not  in  use.     For  this  rent  or  service 
he  paid  $3.00  per  month.     On  a  day  in  March  of  1914, 
while  Patrick's  machine  was  stored  among  and  with  others 
in  the  garage,  a  fire  was  started,  and  consumed  this  ma- 
chine, together  with  several  others,  before  the  flames  could 
be  extinguished.    He  instituted  this  suit  to  recover  of  plain- 
tiffs in  error  the  value  of  the  machine,  evidently  proceed- 
ing upon  the  theory  that  they  as  bailees  were  guilty  of  n^- 
ligence  with  respect  to  the  management  of  the  garage,  and 
in  particular  with  respect  to  the  origin  of  the  fire.     Two 
counts  were  inserted  in  hift  deelaraticm.    Hd  ohavged  gen- 
erally in  the  first  that  the  bailees  were  guilty  of  negligence 
in  their  method  of  handling  gasoline,  particularly  in  let- 
ting it  spread  over  the  floor  and  rendering  explosion  likely. 
In  the  second  count  it  was  averred  that  the  fire  was  occa- 
sioned  by  negligeaoe  in  permitting  ssrvanto  or  those  prea- 
ent  at  the  time  of  the  origin  of  th^  &ve  to  smoke  cigarettes, 
pipes  or  cigars. 

The  controversy  was  tried  by  Judge  Harwood  without 
tie  intervention  of  a  jury.  He  found  in  favor  i»f  plaintiff 
below  and  rendered  judgment  for  the  vahie  of  the  auto- 
mobile. There  was  an  appeal,  followed  by  numerous  as- 
signments of  error.  While  not  requested  so  to  do,  the 
learned  Judge  ^ed  s^  written  finding  of  f  net^  tqgelh^  with 
his  conclusions  of  law. 

After  a  painstaking  examination  of  the  record  we  feel 
constrained  to  dissent  from  the  views  entertained  by  the 
trial  Judge.  Elaboration  of  our  po«itio|i  will  mot  be  nec- 
essary. We  place  our  decision'  upon  the  two  grounds  that 
in  the  first  place  the  origin  of  the  fire  is  unks^own  and 
unknowable ;  and  in  the  second  place  that  the  conduet  of 
plaintiffs  in  error  and  their  servants  as  disclosed  by  the 
record  does  not  warrant  the  imputation  to  them  of  lack 
of  ordinary  care. 
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As  before  observed,  plaintiffs  in  error  were  bailees  for 
hire  and  were  onerated  with  the  duty  of  exercising  ordi- 
nary care:  Lancaster  Mills  v.  Compress  Co,.  89  Tenn., 
1;  Insurance  Co.  v.  Schrieber,  45  L.  R  A.  (N.  S.),  316; 
Roberts  v.  Kvnley,  45  L.  R  A.  (N.  S.),  938.  It  was 
therefore  incumbent  upon  Patrick  to  introduce  evidence 
tending  to  show  that  plaintiffs  in  error  had  not  exercised 
ordinary  care  upon  the  occasion  in  question,  and  that  this 
omission  was  the  proximate  cause  of  the  loss  of  his  ma- 
chine. This  burden  was  not  discharged  by  merely  proving 
that  the  machine  was  lost  by  a  fire.  Lancaster  Mills  v. 
Compress  Co.^  supra;  29  Cyc,  593-4-5.  We  shall  not 
enter  upon  ap  extended  discussion  of  the  question  as  to 
whether  the  doctrine  of  res  ipsa  loquitur  applies  in  cases 
of  explosion,  as  in  Young  v.  Bro/nsford,  12  Lea,  232,  a|id 
Oill  v.  Brown^,  3  Thompson,  174.  This  is  rendered  un- 
necessary by  the  peculiar  statu3  of  the  case  at  bar.  Here 
the  whole  mpthod  of  the  operation,  indiffling  all  th^  at- 
tendipg  circumstances  resulting  in  the  fire,  was  developed 
by  th^  evidence.  When  this  is  so  there  is  np  ropm  fpr  the 
application  of  the  maxim.  Sweeney  v.  Irving,  228  U.  S., 
233;  57  Law  Ed.,  815.  It  is  trup  that  the  immediate 
physical  cause  of  the  pxplosiop  here  is  not  shown.  But 
the  eircvimstances  rebut  the  pi:e8umptio;(i  pf  negligent  hand- 
ling, and  hence  destroy  the  probative  force  of  the  explo- 
sion. Plaintiffs  i^  error  were  uot  insurers.  Hence  the 
injustice  of  imputing  to  them  a  breaph  of  duty  without 
any  jijst  foundation  for  the  charge. 

Siunmarizing  the  testimpny  it  is  as  follpws :  A  machine 
whose  gasoline  tank  was  leakipg  wai^  brotight  into  the 
garage  fpr  repairs.  It  became  nece^ary  to  empty  the  tank 
and  to  that  end  a  large  can  was  placed  underneath,  and  the 
cock  of  the  tank  was  turned  so  as  to  allow  the  gasoline 
to  run  into  the  can.     This  was  a  customary  way;  in  fact, 
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the  evidence  is  that  it  was  the  only  known  method.  It  was 
discovered  that  there  was  more  gasoline  in  the  tank  than 
the  can  would  hold,  and  it  became  necessary  to  shut  off 
the  stream.  The  party  guiding  the  operation  tried  to  turn 
the  cock,  but  could  not  do  so  with  his  hands,  and  directed 
a  near-by  helper  to  pick  up  a  wrench  and  strike  it.  We 
shall  assume  that  this  was  done.  Immediately  thereafter 
the  fire  in  question  started  by  ignition  of  the  gasoline.  No 
one  saw  a  spark,  and  there  is  no  pretense  that  any  one 
near-by  was  smoking  or  struck  a  match,  or  that  there  was 
any  other  than  atmospheric  heat  near-by.  It  is  true  that 
the  gasoline  spread  out  over  the  concrete  floor,  or  at  least 
we  must  take  this  to  be  established;  and  it  must  also  be 
taken  as  true  that  the  liquid  spreads  and  evaporates  quickly 
in  warm  weather  and  is  more  likely  to  explode.  But  grant- 
ing all  this,  there  is  no  suggestion  that  a  spark  from  any 
place  or  point  caused  the  ignition.  It  is  true  that  the  effort 
is  made  to  prove  an  admission  of  one  of  the  proprietors 
that  there  was  a  spark.  But  this  will  be  found  upon  analy- 
sis to  be  simply  the  expression  of  an  opinion.  It  is  clear 
to  us  that  the  origin  of  this  fire  cannot  be  ascribed  to  any 
particular  act,  or  at  least  there  is  not  in  the  testimony 
anything  which  justifies  the  ascribing  of  its.  origin  to  any 
negligent  act;  and  being  of  this  opinion  an  adjudication 
of  non-liability  of  the  keepers  must  follow. 

Even  if  we  should  feel  constrained  to  resort  to  the  maxim 
or  doctrine  above  referred  to,  its  probative  force  (and  it 
is  simply  a  rule  of  evidence),  is  destroyed  by  the  evidence 
adduced.  In  other  words,  the  circumstances  repel  the 
imputation  of  negligence,  or  at  least  put  it  into  the  realm 
of  conjecture,  which  is  not  sufficient  in  actions  predicated 
upon  ordinary  n^ligence.  Moreover,  there  is  nothing 
that  justifies  the  inference  that  plaintiff  in  error  deviated 
from  the  standards  of  ordinarv  care.     It  was  shown  that 
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they  had  themselves  several  machines  on  hand,  and  much 
other  valuable  property,  and  that  their  belongings  were 
just  as  much  exposed  to  hazard  as  was  the  machine  of 
Patrick.  And  yet  it  never  occurred  to  them  that  they 
were  exposing  their  property  to  danger.  The  only  infer- 
ence is  that  they  pursued  with  respect  to  the  property  of 
plaintiff  just  that  course  which  any  prudent  manager  of 
automobile  stables  would  have  observed  with  respect  to  their 
own  property  and  affairs.  This  rebuts  the  presumption  of 
negligence.  Railroad  v.  Wade^  127  Tenn.,  164,  wherein 
it  was  held  that  the  degree  of  care  which  a  prudent  man 
might  be  expected  to  exercise  toward  and  about  his  own 
affair  was  the  standard.  It  would  certainly  be  astound- 
ing to  charge  plaintiffs  in  error  with  negligence  the  con- 
sequences of  which  would  visit  upon  them  extensive  loss. 
Again,  there  is  no  foundation  for  the  imputation  that  plain- 
tiffs in  error  could  or  should  have  anticipated  an  explo- 
sion. Hence,  they  were  not  guilty  of  negligence:  Tele- 
graph  Co.  v.  Schriver,  4  L.  R.  A.  (N.  S.),  678;  Miller 
V.  Railroad,  18  L.  R.  A.  (N.  S.),  849.  Besides,  it  was 
intimated  by  our  Supreme  Court  in  Origsby  v.  Bratton, 
128  Tenn.,  697,  that  the  observance  of  custom  in  the  hand- 
ling of  gasoline  would  rebut  negligence ;  and  it  is  deducible 
that  dealer  and  customer  were  both  charged  with  knowl- 
edge of  its  properties,  and  that  it  would  be  wrong  to  hold 
the  dealer  responsible  for  all  explosions.      • 

It  results  from  the  foregoing  that  the  judgment  of  the 
lower  Court  must  be  reversed  and  the  case  dismissed  at 
the  cost  of  appellee,  we  being  of  opinion  as  we  stated  above 
that  this  fire  must  bo  attributed  to  sources  that  would  not 
have  been  avoided  by  the  exercise  of  ordinary  care;  and, 
further,  that  there  is  nothing  to  warrant  the  inference  that 
plaintiffs  in  error  were  guilty  of  negligence.  • 
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Habby  S.  Hall,  Adm'b,  v.  J.  S.  Haepee. 

Affirmed  by  Supreme  Court,  1915. 

1.  Assignment  of  Ebbobs  as  to  Admission  of  Evidence.     That 

there  is  no  evidence.    Admission  of  incompetent  evidence. 

An  appellant  cannot  under  an  assignment  tliat  there  is  no  evi- 
dence to  support  a  verdict  insist  that  illegal  evidence  was 
admitted.  He  should  have  made  specific  assignment  with 
respect  to  the  admission  of  such  evidence. 

2.  Evidence.    Transactions  uoith  or  statements  hy  deceased.    Must 

J)e  objected  to. 

When  a  party  undertakes  to  prove  transactions  with  or  state- 
ments by  a  deceased,  it  is  incumbent  upon  the  personal  rep- 
resentative through  counsel  to  make  seasonable  objection. 
It  is  too  late  after  admission  of  the  evidence  without  objec- 
tion and  after  extended  cross-examination  with  respect  there- 
to to  make  the  point  that  the  evidence  should  not  have  been 
admitted. 

3.  Same, 

The  right  to  object  to  this  species  of  evidence  may  be  waived 
by  extended  cross-examination  where  there  was  no  original 
objection.  But  if  there  be  objection  to  evidence,  th^  right 
is  not  lost  by  examination. 

4.  UsuBY.    Custom. 

A  borrower  may  in  some  cases  show  that  his  leudet  was  in  the 
habit  of  c'ollecting  usury. 


Feom  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Von  a.  Huffaker,  Judge. 
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Habby  S.  Hall  and Dinsmose  for  Plaintiff  in 

Error. 

O.  L.  Whitb  for  Defendant  in  Error. 

Mb.  Justice  Higgihts  delivered  the  opinion  of  the 
Court. 

Defendant  in  error  Harper  brought  this  suit  against 
plaintiff  in  error  Hall,  administrator  of  one  Bean,  de- 
ceased, to  recover  usury  upon  a  loan  of  $10.00.  It  was 
tried  by  the  Circuit  Judge  without  the  intervention  of  a 
jury.  He  pronounced  judgment  in  favor  of  Harper  for 
the  sum  of  $101.05  and  costs.  After  his  motion  for  a 
new  trial  was  overruled,  plaintiff  in  error  prayed  and  ob- 
tained an  appeal  to  this  Court. 

It  is  urged  as  a  ground  for  reversal  and  dismissal  that 
the  judgment  of  the  lower  Court  was  based  wholly  upon 
the  testimony  of  the  defendant  in  error  respecting  trans- 
actions with  and  statements  by  the  intestate  of  plaintiff  in 
error.  This  is  not  literally  so,  but  even  if  it  were,  we  are 
inclined  to  the  opinion  that  the  judgment  nevertheless  can- 
not be  assailed. 

The  proper  assignment  of  error  would  haVe  been  to  the 
action  of  the  trial  Judge  in-  permitting  Harper  to  testify 
as  to  transfK^tions  with  or  statements  by  the  deceased,  speci- 
fying and  referring  tb  the  objectionable  evidence  and 
pointing'  out  at  what  page  or  pages  in  the  record  the  evi- 
dence could  be  found,  and  likewise  the  ruling  of  the  Court 
thereon.  Instead,  we  find  the  assignment'  of  error  upon 
which  the  argiimeiit  is  based  tb  be  simply  that  the  Court 
erred  in  holding  that  Harper  was  a  witness  competent  to 
testify  in  the  case  as  to  transactions  with  or  statements  by 
the  decedent. 
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But  passing  this  question  of  procedure  by,  the  record 
fails  to  show  that  plaintiff  in  error  made  specific  objection 
to  the  admission  of  the  testimony  of  Harper  with  respect 
to  his  dealings  with  Bean.  It  is  stated  in  the  bill  of  ex- 
ceptions that  at  the  conclusion  of  all  the  evidence  the  ad- 
ministrator insisted  that  as  Harper  was  a  party  to  the  suit 
and  as  the  only  evidence  of  usury  was  out  of  his  mouth 
touching  transactions  with  and  statements  by  the  deceased, 
there  was  no  competent  evidence  before  the  Court  on  which 
a  judgment  could  be  raised. 

Treating  this  as  in  some  respects  an  objection  (we  do 
not  hesitate  to  say  that  objections  to  evidence  must  be  more 
specific),  we  find  plaintiff  in  error  confronted  with  other 
and  insuperable  difficulties.  In  the  first  place,  so  far  as 
the  record  discloses,  he  sat  by  and  permitted  Harper  to 
detail  at  length  his  transactions  with  Bean  without  objec- 
tion. It  will  also  be  noted  that  he  did  not  move  to  strike 
the  evidence  out,  as  was  the  correct  practice,  but  simply 
insisted  that  there  was  no  competent  evidence  on  which  a 
judgment  could  be  based.  It  has  been  held  by  a  number 
of  Courts  of  distinction  in  treating  of  this  subject  of  the 
admitting  of  evidence  against  the  estate  of  a  decedent,  that 
objection  must  be  made  when  the  evidence  is  first  proposed, 
and  that  it  is  too  late  to  make  the  exception  on  cross- 
examination  or  after  the  introduction  of  all  the  evidence. 
40  eye,  2349-50.  Further,  it  is  laid  down  in  2  Elliott, 
Gen.  Prac,  694,  that  a  party  who  has  sat  by  and  permitted 
illegal  evidence  to  be  admitted  and  then  cross-examined 
the  parties  about  it  and  let  it  sink  into  the  minds  of  the 
jourors,  has  no  absolute  right  to  have  it  excluded  on  mo- 
tion. But  we  do  not  go  to  the  extent  of  holding  so  in  the 
present  case. 

But  there  is  another  and  a  serious  embarrassment  to 
plaintiff  in  error,  and  that  is  the  fact  that  he  examined 
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Harper  at  great  length  on  cross-examination  about  the 
transactions  with  or  statements  with  Bean,  and  really 
brought  out  more  on  this  cross-examination  than  had  been 
elicited  on  the  examination  in  chief.  We  find  no  authori- 
ties in  Tennessee  bearing  upon  this  exact  point,  but  in  a 
number  of  other  States  it  has  been  held  that  the  pursuit 
of  this  method  is  an  undoubted  waiver* of  the  right  to  object 
to  the  competency  of  the  witness  as  to  these  matters,  and 
that  it  has  the  effect  of  making  competent  all  the  answers 
of  the  witness:  40  Cyc,  2344,  and  cases  cited  under  Note 
37.  It  must  be  borne  in  mind  that  we  have  not  here  the 
case  of  a  party  who  makes  an  objection  to  what  he  deems 
to  be  incompetent  evidence  and  proceeds  to  make  the  best 
of  a  situation  forced  upon  him  by  the  Court  and  his  ad- 
versary. On  the  contrary,  the  party  complaining  volun- 
tarily proceeds  to  interrogate  the  witness  about  matters 
respecting  which  the  interrogator  certainly  had  the  right 
to  insist  upon  silence.  On  the  contrary,  he  elected  to  cross- 
examine  minutely  and  lenghtily  as  to  these  subjects.  It  is 
not  illogical  to  hold  that  he  is  not  in  position  to  assign 
errors. 

It  is  said  in  the  3rd  and  in  the  4th  assignments  of  error, 
that  there  is  no  competent  evidence  upon  which  the  judg- 
ment could  be  based  after  excluding  the  incompetent  evi- 
dence. These  assignments  cannot  well  be  sustained  after 
holding  that  the  administrator  is  not  in  position  to  insist 
upon  the  exclusion  of  the  evidence  of  Harper.  But  we 
shall  recur  to  this  subject  after  disposing  of  Assignment 
No.  2. 

This  assignment  is  to  the  effect  that  the  Court  admitted 
over  objection  evidence  of  several  witnesses  to  the  effect 
that  it  was  the  custom  of  Bean,  the  intestate,  to  lend  his 
money  at  the  rate  of  ten  cents  for  each  dollar  for  each 
week.     Authorities  are  cited  which  bear  out  apparently 
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this  contention :  Ency.  of  Evidence,  Vol.  1.3,  400-402,  403. 
But  a  careful  reading  of  the  text  and  the  authorities  upon 
which  it  is  based  will  convince  anyone  that  when  the  evi- 
dence of  this  custom  relates  to  or  is  connected  with  the 
transaction  in  issue  it  is  competent.  The  testimony  ad- 
mitted in  this  case  is  to  the  efFect  that  Bean  was  foreman 
or  timekeeper  or  paymaster  of  the  workshop  at  which 
Harper  and  the  several  witnesses  testifying  worked,  and 
that  it  was  the  custom  of  Bean  to  lend  money  to  all  these 
employes  at  the  rate  above  named,  and  to  take  an  assign- 
ment or  to  reserve  the  right  to  deduct  his  interest  from  the 
pay  of  these  workmen  at  the  end  of  each  week.  The  evi- 
dence is  simply  to  the  effect  that  all  the  employes  under- 
stood (and  this  in  fact  was  admitted  by  Bean  to  a  third 
party),  that  he  was  in  the  habit  of  lending  them  money 
and  taking  their  time  scrip  or  card  as  security  and  deduct- 
ing therefrom  his  interest  charges.  The  testimony  of  this 
custom  is  followed  by  evidence  from  the  same  witnesses  to 
the  effect  that  they  had  seen  Harper  at  recurring  days  pay 
Bean  one  dollar;  and  there  is  corroboration  in  the  testi- 
mony of  Mr.  Hall  himself  that  he  as  administrator  found 
at  the  desk  of  Mr.  Bean  a  scrip  signed  by  defendant  in 
error  showing  that  he  was  indebted  to  Bean  to  the  extent 
of  ten  dollars. 

There  is  considerable  uncertainty  as  to  the  time  when 
the  several  loans  were  made  by  Bean  to  Harper,  but  we  are 
of  opinion  that  it  is  definite  enough  at  least  to  sustain  the 
recovery  to  the  extent  allowed  by  the  Circuit  Judge.  It 
clearly  appears  that  three  dollars  were  borrowed  in  No- 
vember, 1907,  and  two  dollars  more  within  two  or  three 
weeks  thereafter.  At  50  cents  per  week  for  this  period  of 
five  years  and  over  the  aggregate  would  exceed  the  amount 
of  the  judgment  below. 
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After  considering  the  whole  record  and  weighing  the 
procedural  and  substantial  matters  we  are  convinced  that 
there  are  no  substantial  reasons  justifying  a  reversal.  We 
therefore  affirm  the  judgment  of  the  lower  Court  with 
costs. 


Knola  Howard  v.  Sovereign  Camp  of  the  Woodmen 

OF  THE  World. 

Writ  of  certiorari  denied  by  Supreme  Court,  1916. 


1.  INSURANOB.     Fraternal  insurance.     Local  lodge  as  agent  of 

Orand  Lodge. 

With  respect  to  insurance  policies  local  lodges  of  the  Woodmen 
of  the  World  Order  are  treated  ajB  general  agents  of  the  Grand 
Lodge. 

2.  Same.   Waiver  of  provisions  in  policies. 

And  such  local  lodge  may  for  the  Grand  Lodge  waive  provi- 
sions of  insurance  policies  with  respect  to  the  qualifications 
and  hahits  of  members  of  the  local  order  who  seek  and  ob- 
tain life  insurance. 

3.  Same.    Waiver  of  provisions  against  intemperance.    Knowledge 

thereof  hy  officials  of  the  local  lodge.    Waiver. 

Where  the  holder  of  a  policy  in  the  Woodmen  of  the  World 
was  before  its  issuance  a  confirmed  drunkard  and  was  so 
known  to  the  officers  of  the  local  lodge  at  the  time  of  his 
acceptance  as  a  member,  and  whose  intemperate  habits  con- 
tinued for  a  great  length  of  time  with  the  knowledge  of  the 
local  officials,  who  continued  to  receive  his  dues  and  to  trans- 
mit his  portion  thereof  to  the  insurance  department,  the 
order  will  be  held  estopped  to  question  the  validity  of  the  pol- 
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icy  or  the  right  of  the  beneficiary  to  collect,  notwithstanding 
explicit  provisions  in  the  by-laws  and  in  the  policy  to  the 
effect  that  intemperance  and  immoral  acts  directly  producing 
death  voided  the  policy. 


Fbom  Lake  County. 


Appeal  in  error  from  the  Circuit  Court  of  Lake  County. 
Joseph  E.  Jonles,  Judge. 

F.  J.  Callahan  for  Mrs.  Howard. 

PiEECE  &  Fry  for  Insurance  Order. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

This  suit  is  brought  by  the  plaintiff  as  the  widow  of 
Arch  Howard  to  recover  on  a  beneficiary  certificate  issued 
to  her  husband  on  the  21st  of  September,  1908,  the  sum 
of  $1,000,  the  interest  thereon  and  $100,  the  value  of  a 
monument  agreed  to  be  placed  at  the  grave  of  heir  husband, 
and  attorneys'  fees  for  the  collection  of  said  amounts.  The 
case  was  tried  by  the  Circuit  Judge  without  a  jury,  and 
upon  an  agreed  statement  of  facts,  together  with  the  appli- 
cation, the  policy  issued  thereon  and  the  constitution  and 
by-laws  of  the  Order,  and  on  some  depositions  offered  by 
the  defendant  in  evidence  at  the  hearing  of  the  cause.  At 
the  conclusion  of  all  the  proof  the  trial  Judge  rendered 
judgment  for  the  plaintiff  against  the  defendant  for  $1,000, 
the  amount  set  out  in  the  beneficiary  certificate,  together 
with  6  per  cent  interest  and  also  $100,  the  price  of  the 
monument  described  in  said  certificate,  the  total  amount 
of  which  judgment  was  $1,155.     The  defendant's  motion 
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for  a  new  trial  being  overruled  it  has  appealed  in  error  to 
this  Court  and  seeks  a  reversal  of  the  judgment  upon  vari- 
ous grounds. 

There  is  really  but  one  determinative  question  involved 
in  the  record,  and  if  we  should  reach  the  conclusion  that 
plaintiff's  insistence,  that  the  defendant  had  waived  cer- 
tain provisions,  stipulations  and  conditions  set  forth  in  the 
application  of  the  deceased,  and  in  the  policy  issued  to  him 
thereon  and  in  the  constitution  and  by-laws  of  the  Order, 
then  it  will  not  be  necessary  to  consider  any  other  ques- 
tion, for  the  judgment  of  the  lower  Court  in  such  case  must 
be  affirmed. 

The  Order,  kno\vn  as  the  Sovereign  Camp  of  the  Wood- 
men of  the  World,  has  for  its  object  to  "combine  white 
male  persons  of  sound  bodily  health,  exemplary  habits  and 
good  moral  character  between  the  ages  of  eighteen  and  fifty 
years,  into  a  secret,  fraternal  and  beneficial  order ;  provide 
funds  for  their  relief;  create  a  fimd  from  which,  on  rea- 
sonable and  satisfactory  proof  of  death  of  a  beneficiary 
member  who  has  complied  with  all  the  requirements  of  the 
Order,  there  shall  be  paid  a  sum  not  to  exceed  $3,000  to 
the  person  or  persons  named  in  his  certificate  as  benefic- 
iary." Its  objects  as  above  set  forth  are  stated  in  the  con- 
stitution of  the  order,  from  which  it  appears  that  it  has 
what  it  calls  a  sovereign  camp,  which  has  original  and  ap- 
pellate jurisdiction  in  all  matters  pertaining  to  the  gen- 
eral welfare  of  the  order.  It  also  has  what  it  calls  camps, 
chartered  and  organized  under  the  authority  and  by  the 
direction  of  the  sovereign  camp.  Both  camps  have  their 
respective  offices  with  special  and  specific  duties.  In  order 
to  become  a  member  of  a  camp  application  for  membership 
must  be  made  to  the  camp  and  a  certain  fee  paid.  If  such 
applicant  becomes  a  member  he  is  then  required  to  pay 
monthly,  certain  sums  of  money  so  long  as  he  remains  such 
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member.  The  chief  officer  of  each  camp  is  denominated 
the  Consul  Commander.  It  also  has  a  clerk,  banker,  physi- 
cian, as  well  as  other  officers  not  necessary  to  be  mentioned. 
The  duties  of  the  Consul  Commander  as  specifically  set 
out  in  the  constitution,  are  to  sign  beneficiary  certificates 
issued  to  the  members.  Among  the  duties  of  the  clerk  of 
the  camp,  is  to  have  charge  of  the  records,  attend  to  its 
correspondence  and  sign  the  beneficiary  certificates.  The 
clerk  collects  all  monies  payable  by  an  applicant  for  ad- 
mission into  a  camp  and  all  the  dues  payable  by  the  mem- 
bers to  the  camp  or  for  the  sovereign  camp,  and  is  required 
to  remit  them  to  the  Sovereign  clerk.  The  camp  physician 
must  comply  with  the  instructions  of  the  Sovereign  physi- 
cian and  recommend  no  applicant  unless  he  be  found  on- 
careful  examination  to  be  physically  and  mentally  sound, 
of  exemplary  habits  and  of  good  moral  character.  A  part 
of  the  fundfl  paid  by  the  members  of  the  local  camps  are 
used  in  paying  the  claims  of  those  holding  a  beneficiary 
certificate  upon  the  d<eath  of  a  member  holding  such 
certificate.  This  fund  is  held  by  the  Sovereign  banker  and 
paid  out  on  such  certificates  when  such  claims  are  ordered 
to  be  paid  by  the  proper  Sovereign  officer.  After  an  ap- 
plication is  presented  to  the  camp  for  membership,  it  is 
referred  to  a  committee  of  three  members  who  report  on 
the  applicant  and  whether  such  report  is  favorable  or  not, 
the  members  of  the  lodge  then  vote  on  the  application, 
and  if  it  is  rejected  that  is  the  end  of  the  matter  so  far 
as  the  applicant  is  concerned.  If  the  vote  is  favorable  to 
the  applicant,  it  then  becomes  the  duty  of  the  camp  physi- 
cian to  examine  him,  and  such  examination  when  com- 
pleted is  to  be  forwarded  to  the  ScTvereign  clerk.  If  the 
application  is  then  approved  by  the  Sovereign  physician, 
a  certificate  is  issued  to  the  applicant,  attested  by  the  proper 
offioera  and  forwarded  to  the  clerk  of  the  camp,  who  is 
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required  to  notify  the  applicant,  after  which  he  is  then 
inducted  to  the  mysteries  of  the  secret  work  of  the  order 
and  becomes  a  member  of  the  camp  with  full  fellowship. 
An  applicant  cannot  be  introduced  into  any  camp  -until 
his  certificate  is  received  by  the  clerk  of  the  camp  and 
unless  he  is  at  the  time  in  good  health.  The  beneficiary 
certificate  cannot  be  delivered  to  the  applicant  until  it  is 
signed  both  by  the  clerk  of  the  camp  and  the  Consul  Com- 
mander. The  constitution  provides,  among  other  things, 
*T!f  the  member  holding  this  certificate  .  .  .  shall  be- 
come so  far  intemperate  in  the  use  of  intoxicating  liquors 
as  to  produce  delirium  tremens,  ...  or  shall  die  .  .  . 
from  the  direct  results  of  the  drinking  of  intoxicating  liq- 
uors, .  .  .  or  from  disease  resulting  from  his  own -vicious 
intemperance  or  immoral  habits,  act  or  acts,  .  .  .  this 
certificate  shall  be  null  and  void  and  of  no  effect,  and  all 
monies  which  shall  have  been  paid,  and  all  rights  and  bene- 
fits which  have  accrued  on  account  of  this  certificate,  shall 
be  absolutely  forfeited  without  notice  or  service."  It  is 
provided  that,  "If  complaint  is  made  by  a  member  having 
knowledge  of  the  same  to  the  Consul  Commander,  either 
publicly  or  privately,  of  any  conduct  of  a  member  of  this 
camp  which  is  unbecoming  or  likely  to  bring  disrepute  on 
himself,  his  family  or  the  Order,  ...  for  deserting 
his  family  or  dTunkenneae,  ...  it  shall  be  the  duty 
of  every  member,  as  soon  as  he  shall  be  reliably  informed 
or  have  personal  knowledge  of  any  of  the  offenses,  to  in- 
from  the  Consul  Commandier  as  aforesaid  at  the  earliest 
opportunity."  There  are  ample  provisions  made  in  the 
constitution  for  preferring  charges  against  such  member, 
giving  him  notice  of  the  time  and  place  of  his  trial  on  such 
charges  and  of  the  trial  of  the  same,  and  if  found  guilty, 
punishment  is  to  be  inflicted  upon  him  as  decided  by  a 
vote  of  two-thirds  of  the  members  of  the  camp.     If  found 
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guilty  of  the  charges,  he  may  be  expelled  from  the  camp, 
or  suspended,  or  fined,  or  reprimanded,  as  the  members  of 
the  camp  may  determine  by  ballot  after  the  truth  of  the 
charges  have  been  sustained  by  a  vote  of  the  members. 

The  beneficiary  certificate  has  the  following  clause  in 
it:  *^This  certificate  is  issued  and  accepted  subject  to  all 
the  conditions  on  the  back  thereof,  and  subject  to  all  the 
laws,  rules  and  regulations  of  this  fraternity  now  in  force 
or  that  may  hereafter  be  enacted,  and  shall  be  null  and 
void  if  said  sovereign  (the  insured)  does  not  comply  with 
all  of  said  conditions  and  with  all  of  the  laws,  rules  and 
regulations  of  the  Sovereign  Camp  of  the  Woodmen  of 
the  World,  that  are  now  in  force  or  which  may  hereafter 
be  enacted,  and  with  all  the  by-laws  of  the  camp  of  which 
he  is  a  member." 

On  the  back  of  each  certificate  issued  to  members  is  the 
following,  which  is  made  a  part  of  the  contract  of  insur- 
ance :  "If  the  member  holding  this  certificate  shall  .  .  . 
become  so  far  intemperate  from  the  use  of  intoxicating 
liquor  as  to  produce  delirium  tremens,  ...  or  shall 
die  .  .  .  from  the  direct  result  of  the  drinking  of  in- 
toxicating liquors,  ...  or  from  a  disease  resulting 
from  his  own  vicious  intemperance  or  immoral  habits,  act 
or  acts,  this  certificate  shall  be  null  and  void." 

In  the  constitution  of  the  Sovereign  Camp  it  is  provided : 
"The  knowledge  of  any  officer  or  of  any  of  the  members 
of  the  camp  that  a  member  thereof  has  become  so  far  in- 
temperate from  the  use  of  intoxicating  liquors  as  to  pro- 
duce delirium  tremens,  ...  or  has  violated  any  of 
the  provisions  of  these  laws;  the  receipt  of  his  camp  of 
payment  of  any  dues  or  assessment,  or  payment  by  him  of 
the  same  shall  not  in  any  manner  make  the  Sovereign  Camp 
liable  on  his  certificate,  when  by  these  laws  his  certificate 
is  made  null  and  void  and  all  his  rights  as  a  member  for- 
feited." 
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Another  provision  of  the  constitution  of  the  Sovereign 
Camp  is  in  this  language : 

"No  oiRoer,  employe  or  agent  of  the  Sovereign  Camp, 
or  of  any  camp,  has  the  power,  right  or  authority  to  waive 
any  of  the  conditions  upon  which  beneficiary  certificates 
are  issued,  or  to  change,  vary  or  waive  any  of  the  provisions 
of  this  constitution  or  these  laws;  nor  shall  any  custom 
on  the  part  of  any  camp  or  any  member  of  camps,  with  or 
without  the  knowledge  of  any  Sovereign  officer,  have  the 
effect  of  so  changing,  modifying,  waiiving  or  vacating  such 
laws  or  requirements.  Each  and  every  beneficiary  certifi- 
cate is  issued  only  upon  the  conditions  stated  in*  and  sub- 
ject to  the  constitution  and  laws  then  in  force,  or  there- 
after enacted.  The  constitution  and  laws  of  the  Sovereign 
Camp  of  the  Woodmen  of  the  World  now  in  force,  or  which 
may  hereafter  be  enacted,  the  application  and  certificate 
shall  constitute  a  part  of  the  beneficiary  contract  between 
the  Order  and  the  member." 

It  appears  that  plaintiff's  husband,  Arch  Howard,  be- 
came a  member  of  Cottonwood  Camp,  No.  176,  located 
at  Tipton ville.  Lake  County,  Tenn.,  on  the  12th  of  Octo- 
ber, 1908,  and  that  a  beneficiary  certificate  was  issued  to 
him  of  that  date,  in  which  it  was  agreed  to  pay  his  widow, 
the  plaintiff,  Knola  Howard,  after  his  death,  if  then  in 
good  standing  as  a  member  of  the  fraternity,  the  sum  of 
$500,  should  he  die  during  the  first  year  of  his  member- 
ship, and  $750  should  his  death  occur  during  the  second 
year  of  his  membership  and  $1,000  should  he  die  after 
the  second  year  of  his  membership.  The  deceased,  Arch 
Howard,  died  on  the  15th  day  of  May,  1915,  he  then  being 
a  member  in  good  standing  of  the  fraternity  with  all  of  his 
dues  and  assessments  levied  against  him  by  the  camp  fully 
paid  at  and  before  his  death.  Within  the  time  prescribed 
by  the  constitution  of  the  Order,  plaintiff  furnished  the 
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Sovereign  Camp  with  the  proofs  of  the  death  of  her  hus- 
band in  the  manner  and  as  required  by  its  constitution  and 
by-laws,  and  demanded  payment  to  her  by  it  of  the  sum 
of  $1,000.  It  having  been  made  to  appear  to  the  Sovereign 
Camp  that  the  cause  of  the  death  of  Arch  Howard  was 
deliriimi  tremens,  caused  or  produced  by  the  excessive  use 
of  intoxicating  liquors,  the  Sovereign  Camp  infused  to  pay 
the  amount  of  the  beneficiary  certificate  to  the  plaintiff  or 
to  recognize  its  liability  to  her  for  any  amount  on  account 
of  and  growing  out  of  his  membership  in  the  Cottonwood 
Camp,  and  hence,  she  brought  this  suit  to  recover  what  she 
felt  was  justly  due  her. 

The  following  is  in  part  the  agreement  entered  into  by 
counsel  for  the  parties,  the  remainder  not  being  necessary 
to  copy  herein,  which  agreement  was  used  as  evidence  on 
the  trial  of  the  cause: 

"6th.  It  is  agreed  that  Arch  C.  Howard  became  so  far 
intemperate  from  the  use  of  intoxicating  liquors  to  pro- 
duce delirium  tremens,  and  that  he  died  from  the  direct 
result  of  the  drinking  of  intoxicating  liquors. 

"6th.  It  is  agreed  that  Arch  C.  Howard,  the  member 
of  defendant  Order,  had  before  becoming  a  member  of  de- 
fendant Order,  drank  intoxicating  liquors  to  an  excess, 
all  of  which  was  known  to  the  officers  of  the  local  camp 
at  Tiptonville,  Lake  County,  Tennessee,  and  that  he  con- 
tinued to  drink  intoxicating  liquor  during  the  full  term 
of  his  membership  in  defendant  Order,  and  up  imtil  the 
date  of  his  death.  It  is  also  agreed  that  during  the  mem- 
bership of  Arch  C.  Howard  he  dratik  intoxicating  liquor 
to  such  an  extent  that  it  produced  delirium  tremens  and 
that  the  camp  physician  of  the  local  camp  of  Tiptonville 
treated  the  member,  Arch  C.  Howard,  for  delirium  tremens 
as  many  as  twenty  times  during  the  membership  of  Arch 
C.  Howard  in  defendant  Order;  and  that  all  of  the  offi- 
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cei*9  of  the  local  camp  at  Tiptonville  had  knowledge  of  this 
fact.  It  is  further  agreed  that  the  officers  of  the  local 
camp  No.  176  of  the  Woodmen  of  the  World  at  Tiptonville, 
with  full  knowledge  of  the  fact  that  Arch  C.  Howard  was 
drinking  intoxicating  liquor  to  excess  and  tliat  the  drink- 
ing of  intoxicating  liquor  had  during  Arch  C.  Howard's 
membership  in  defendant  Order  caused  delrium  tremens 
some  twenty  times,  continued  to  collect  the  dues  and  assess- 
ments made  by  defendant  against  the  member,  Arch  C. 
Howard,  and  remit  them  to  defendant  at  its  home  office 
at  Omaha,  Nebraska,  and  that  said  dues  and  assessments 
were  accepted  by  defendant. 

"7th.  It  is  also  agreed  that  Knola  Howard,  the  com- 
plainant in  this  suit,  was  the  wife  of  Arch  C.  Howard,  the 
beneficiary  under  the  certificate  No.  21664,  issued  by  de- 
fendant to  Arch  C.  Howard,  its  member,  and  that  she  is 
the  widow  now  of  Arch  C  Howard,  deceased." 

This  agreement  was  made  in  lieu  of  proof,  of  the  facts 
stipulated  above  therein  and  to  save  costs  and  expense  of 
proving  these  facts  by  witnesses.  It  will  be  noted  that  this 
agreement  recites  that  Arch  Howard  died  in  Lake  County, 
Tennessee,  on  the  15th  of  May,  1916,  a  member  of  the 
defendant  Order,  in  good  standing  in  that  no  charges  had 
ever  been  made  against  him  and  that  all  dues  and  assess- 
ments were  fully  paid.  It  is  further  stipulated  in  said 
agreement  that  "Arch  Howard  became  so  far  intemperate 
from  the  use  of  intoxicating  liquors  as  to  produce  delirium 
tremens,  and  that  he  died  from  the  direct  result  of  the 
drinking  of  intoxicating  liquors."  The  agreement  of  coun- 
sel shows  Howard  drank  intoxicating  liquors  to  excess  be- 
fore he  became  a  member  of  defendant's  camp,  and  that 
this  fact  was  known  to  the  officers  of  the  camp  at  Tipton- 
ville, of  which  he  was  a  member.  It  is  further  agreed 
that  he  continued  to  drink  such  intoxicating  liquors  during 
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the  time  of  his  membership  in  said  order  and  until  his 
death.  It  is  further  agreed  that  during  the  time  of  his 
membership  he  drank  liquor  to  such  an  extent  that  it  pro- 
duced delirium  tremens  and  that  the  camp  physician  of 
Cottonwood  Camp  treated  him  for  delirium  tremens  as 
many  as  twenty  times  during  his  membership.  It  is  like- 
wise agreed  that  all  of  the  officers  of  the  local  camp  at  Tip- 
tonville  had  knowledge  of  this  fact  and  that  such  officers 
with  full  knowledge  of  the  fact  that  Howard  was  drinking 
intoxiacting  liquors  to  excess  and  that  such  drinking  caused 
delirium  tremens  twenty  times,  continued  to  collect  the 
dues  and  assessments  levied  by  the  defendant  against  him 
and  remit  them  to  the  defendant  at  its  home  office  at 
Omaha,  Nebraska,  and  that  such  dlies  and  assessments 
were  accepted  by  the  defendant  and,  as  we  suppose,  retained 
by  it 

It  is  thus  seen  that  he  was  constantly  violating  one  of  the 
chief  laws  of  the  order ;  that  these  violations  were  flagrant, 
open  and  notorious  and  fully  and  well  known  to  the  officers 
of  the  fraternity,  and  doubtless  as  well  known  to  every  one 
of  its  mejnbers  living  in  or  near  Tiptonville.  Xotwithstand- 
ing  these  repeated  violations  of  the  laws  of  the  order,  no 
charges  were  ever  preferred  against  him,  but  he  was  per- 
mitted to  remain  continuously  a  member  in  good  standing 
of  the  fraternity,  paying  all  of  his  dues  and  assessments 
promptly  and  died  a  member  in  good  standing,  from  de- 
lirium tremens  caused  by  the  excessive  and  protracted  use 
of  intoxicating  liquors.  While  thus  violating  the  laws  of 
the  order,  with  the  knowledge  of  its  officers,  its  physician 
and  probably  most  of  its  members,  the  camp  was  regularly, 
each  and  every  month,  collecting  from  him  all  of  the  assess- 
ments and  dues  owing  by  him  to  it,  and  the  clerk  of  the 
camp  was  forwarding  them  to  the  Sovereign  Clerk  at 
Omaha,  Nebraska. 
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Learned  counsel  for  Mrs.  Howard  frankly  concede  that 
he  died  from  delirium  tremens  and  that  the  constitution 
and  laws  of  the  order,  as  well  as*  the  application  and  policy 
issued  to  Howard,  make  such  policy  null  and  void  when  a 
member  holding  a  certificate  drinks  intoxicating  liquors 
to  such  an  extent  as  to  produce  delirium  tremens.  But  he 
insists  that  the  Lodge  and  its  officers  and  members  were 
the  general  agents  of  the  Sovereign  Camp  and  waived  the 
forfeiture  of  the  certificate  by  receiving  for  a  period  of 
nearly  six  years  the  dues  and  assessments  from  Howard 
and  sending  them  to  the  Sovereign  Camp  at  Omaha.  It  is 
conceded  that  the  camp  had  the  lawful  right  to  prefer 
charges  against  him  for  his  drinking  habit  and  to  expel 
him,  but  that  the  camp  chose  not  to  do  this,  but  continued 
him  a  member  in  good  standing,  collecting  from  him  all 
lawful  dues  and  assessments  owing  by  him  to  it,  sending 
the  same  to  the  Sovereign  office,  and  continued  this  course 
of  dealing  with  him  for  nearly  six  years,  and  in  this  way 
the  camp  waived  the  forfeiture  provided  for  in  the  policy 
and  in  the  constitution  and  certificate.  It  is  further 
argued  that  the  officers  and  the  camp  physician,  and  prob- 
ably most  of  the  members,  knew  of  this  drink  habit  of 
Howard  when  he  applied  for  membership  in  the  camp,  and 
that  when  the  committee  passed  upon  his  application  the 
camp  admitted  him  to  membership  with  the  full  knowledge 
that  he  was  in  the  habit  of  getting  drunk  to  an  extent  that 
delirium  tremens  resulted,  and  thereby  waived,  as  to  him, 
these  clauses  in  the  constitution  and  the  provisions  in  the 
policy  making  it  void  by  reason  of  such  excessive  indul- 
gence in  intoxicating  liquors. 

Tt  has  long  been  settled  in  this  State  that  a  general  agent 
of  an  old  line  fire  or  life  insurance  companv  mav  waive  a 
forfeiture  of  a  policy,  notwithstanding  the  policy  itself 
recites  that  its  provisions  cannot  be  waived  except  in  writ- 
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ing  endorsed  on  it  by  an  authorized  agent.  In  3  Baxter, 
440,  it  was  held  by  the  Supreme  Court  that  a  local  agent 
of  a  life  insurance  company,  with  power  to  take  applica- 
tions for  policies,  countersign  the  same,  deliver  them  and 
collect  first  premiums  and  premiums  for  renewals,  had 
authority  under  his  commission  to  waive  a  forfeiture  of 
a  policy  for  a  non-payment  of  the  premiums.  This  case 
has  been  often  followed  in  Tennessee  and  has  now  become 
the  settled  law  of  this  State.  Notwithstanding  the  policy 
recites  that  the  agent  has  no  authority  to  waive  any  of  its 
provisions  or  conditions  except  in  writing,  the  settled  rule 
in  Tennessee  is  now  in  favor  of  the  authority  and  power 
of  general  agents  to  waive  any  conditions  and  provisions 
of  a  policy,  and  to  make  such  waiver  in  parol,  although  the 
policy  expressly  provides  such  waiver  cannot  be  made  in 
parol:  8  Lea,  622;  9  Heisk.,  261;  88  Tenn.,  369;  11 
Pick.,  49;  110  Tenn.,  726;  95  Tenn.,  48;  6  Pick.,  217; 
125  Tenn.,  676;  101  Tenn.,  396. 

It  is  also  well  settled  not  only  in  Tennessee,  but  in  other 
jurisdictions,  that  forfeitures  are  not  favored  and  that  the 
policy  of  insurance  is  construed  most  strongly  against  the 
maker:    102  Tenn.,  264;  110  Tenn.,  720;  127  Tenn.,  529. 

In  Forrester  v.  Cunningham,  127  Tenn.,  529,  Mr.  Jus- 
tice Lansden  said:  "Forfeitures  are  not  favored  and  will 
not  be  enforced'  against  equity  and  good  conscience.  This 
dioctrine  is  firmly  embedded  in  our  jurisprudence  as  ap- 
plies to  stock  companies,  beyond  dispute."  He  further 
states  it  is  equally  as  well  settled  that  an  agent  of  an  in- 
surance company  having  ostensible,  general  authority  to 
solicit  applicants,  make  contracts  for  insurance  and  re- 
ceive first  premiums,  binds  his  principal  by  any  acts  or 
contracts  within  the  general  scope  of  his  apparent  author- 
ity, notwithstanding  the  actual  excess  of  authority. 
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That  policiee  are  liberally  construed  in  favor  of  the  as- 
sured is  settled  in  this  State,  as  the  following  cases  will 
show:  115  Tenn.,  483 ;  117  Tenn.,  33.  There  can  be  no 
dbubt  that  it  is  well  settled  in  this  State  by  a  long  line  of 
decisions^  that  the  application,  constitution  and  by-laws 
in  force  when  the  certificate  is  issued,  or  thereafter  law- 
fully enacted,  form  or  become  a  part  of  the  contract  and 
enter  into  it  and  become  a  part  of  it  as  fully  as  if  copied 
into  it  in  full  if  so  provided  in  the  application  and  policy : 
117  Tenn.,  549. 

In  8  Lea,  520-521,  the  Supreme  Court  said  that  where 
an  insurance  contract  is  executed  with  full  knowledge  of 
an  existing  fact  which  would  render  it  void,  under  a  con- 
dition precedent  embraced  therein,  the  condition,  or  its 
breach,  will  be  waived.  This  principle  applies  in  this  case 
to  the  fact  that  the  officers,  including  the  camp  physician 
of  this  camp,  knew,  when  this  certificate  was  delivered  to 
Howard,  of  his  drinking  habits  and  that  he  was  accus- 
tomed to  drinking  to  such  an  excess  as  to  cause  delirium 
tremens,  and  with  full  knowledge  of  such  facts,  they  de- 
livered to  him  the  certificate  and  under  this  holding  of 
the  Supreme  Court  the  conditions  that  avoided  the  policy 
because  of  the  excessive  drinking  will  be  considered  waived. 
W^  think  that  when  this  certificate  was  delivered  to 
Howard,  the  officers  of  the  camp  then  knowing  his  drink- 
ing habit  and  having  full  knowledge  of  the  fact  that  such 
had  been  his  habit  before  and  was  at  the  time,  that  the 
conditions  in  the  certificate  avoiding  it  because  of  such 
habit,  were  then  and  there  waived  by  them  and  that  the 
effect  of  it  was  to  impliedly  contract  with  him  to  take  him 
as  a  member  and  to  issue  the  certificate  to  him  with  such 
conditions  waived,  and,  we  think,  there  was  an  implied 
agreement  to  waive  any  forfeiture  in  the  future  if  the 
drinking  habit  was  persisted  in  by  him  while  a  member  of 
the  Order. 
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That  any  condition  that  avoids  a  policy  and  forfeits 
the  holder's  rights  therenuder  may  be  waived  in  parol  by 
a  general  agent  of  the  company,  or  lodge,  or  fraternity, 
is  well  esttled  in  this  State,  and  has  been  ever  since  the 
case  of  Inswrance  Compcmy  v.  McCrea,  Maury  <&  Co.,  de- 
cided by  Judge  Cooper  in  an  opinion  reported  in  8  Lea, 
531.  In  that  case  Judge  Cooper  said:  "A  written  con- 
tract may  be  changed  by  parol,  and  this  although  it  stipu- 
lates that  it  shall  be  changed  only  in  writing,  for  the  obvious 
reason  that  men  cannot  tie  their  hands,  or  bind  their  wills^ 
90  as  to  disable  them  from  making  any  contracts  allowed 
by  law  and  in  any  mode  in  which  it  may  be  entered  into. 
A  written  bargain  is  of  no  higher  legal  effect  than  a  parol 
one.  Either  may  vary  or  discharge  the,  other  and  there 
can  be  no  more  force  in  an  agreement  in  w^riting,  not  to 
agree  by  parol  than  in  a  parol  agreement  not  to  argree  in 
writing.  Every  such  agreement  is  ended  by  the  new  one 
which  contradicts  it.  A  parol  permission  may  equally  be 
given  (although  the  terms  of  the  policy  requires  the  per- 
mission to  be  endorsed  in  writing  on  the  policy)  or  a  for- 
feiture may  be  waived  by  parol,"  citing  a  great  many  au- 
thorities to  support  the  principle  thus  announced. 

This  rule  was  reannounced  in  Life  Insurance  Co,  v. 
Fallow,  110  Tenn.,  720.  It  was  there  said  by  Mr.  Justice 
Neil :  "It  is  well  settled  in  this  State  that  a  general  agent 
of  an  insurance  company  may  waive  conditions  in  the 
policy  and  that  his  company  will  be  estopped  to  insist  upon 
them  in  the  enforcement  of  forfeitures,  when  such  agent 
acts  within  the  apparent  scope  of  his  employment  as  such 
agent  of  the  company."  Where  there  is  a  course  of  deal- 
ing between  the  assured  and  a  general  agent,  in  r^ard 
to  the  payment  of  premiums  due  by  the  assured  to  the 
company,  such  course  of  dealing  may  operate  as  an  estop- 
tel  of  a  forfeiture  arising  out  of  a  failure  of  the  assured 
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to  pay  premiums  promptly  at  maturity.  In  the  opinion 
by  Mr.  Justice  Neil  he  says:  "The  law  is  equally  well 
settled  that  insurers  are  estopped  to  insist  upon  forfeiture 
for  non-payment  of  premiums  when  due,  when,  by  any 
course  of  action,  representation,  or  duties,  the  assured  has 
been  lead  to  believe  that  the  forfeiture  will  not  be  insisted 
upon.  Any  agreement,  declaration  or  course  of  action  on 
the  part  of  an  insurance  company,  which  leads  a  party 
honestly  to  believe  that  by  conformity  thereto  a  forfeiture 
of  his  policy  will  not  be  incurred,  followed  by  due  conform- 
ity on  his  part,  will  and  should  estop  the  company  from 
insisting  upon  the  forfeiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  contract.  The  company  is 
thereby  e.stopped  from  enforcing  the  forfeiture." 

This  doctrine  applies  to  the  course  of  d'ealing  between 
this  camp  and  its  member,  Mr.  Howard.  The  admitted 
facts  in  this  case  are  that  for  a  period  of  nearly  six  years, 
though  he  was  repeatedly  on  drunken  sprees  and  had  for 
twenty  times  been  treated-  for  delirium  tremens,  yet  the 
camp,  month  in  and  month  out,  collected  from  him  his 
assessments  and  dues,  thereby  leading  him  to  believe  that 
his  certificate  would  not  be  forfeited  because  of  his 
drunken  conduct  and  consequent  delirium  tremens.  It 
would  seem,  if  there  ever  was  a  case  where  the  insurer 
should  be  estopped  from  enforcing  a  forfeiture,  this  is  the 
case. 

It  is  true  that  in  many  jurisdictions  it  is  denied  that  the 
agent  of  the  company  has  the  right  to  waive  forfeitures, 
and  hold  there  can  be  no  such  thing  as  a  waiver  by  any  act 
of  the  agent,  imless  it  is  agreed  to  or  ratified  by  the  com- 
pany, either  directly  or  by  a  course  of  action  known  to  it. 
But  as  said  by  Mr.  Justice  Neil :  ''In  this  State  the  rule 
has  been  given  a  larger  scope  and  it  has  been  held  that  a 
general  agent  may  waive  conditions  in  the  policy  and  that 
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the  company  will  be  thereby  estopped  to  insist  upon  them 
in  the  enforcement  of  a  forfeiture,  when  such  agent  acts 
within  the  apparent  scope  of  his  employment  as  agent  ol 
the  company/' 

In  Insurance  Company  v.  Hyde,  101  Tenn.,  396,  the 
Supreme  Court  held  that  the  insurer  is  estopped  to  claim 
forfeiture  of  a  life  policy  for  non-payment  of  dues,  where 
it,  through  a  long-continued  and  uniform  course  of  dealing 
with  the  ass^ured,  had  not  exacted  punctual  payment  of 
dues,  but  permitted  the  assured  to  pay  on  notice  or  demand 
and  accepted  such  payment  though  made  after  maturity, 
without  objection,  provided  the  particular  dues  for  non- 
payment of  which  forfeiture  was  claimed,  were  paid  or 
tendered  within  a  reasonable  time  after  such  notice  or  de- 
mand, or  in  reasonable  conformity  to  such  a  course  of 
dealing,  citing  38  Iowa,  304;  33  Ohio  State,  459;  96  U. 
S.  R.,  572,  and  other  cases. 

Whatever  may  be  the  rule  in  other  States,  as  shown  in 
the  citations  in  learned  counsel's  brief  from  Cooley's 
Briefs  on  the  Law  of  Insurance,  the  principle  or  rule  em- 
bedded in  the  jurisprudence  of  Tennessee  is  that  the  pol- 
icy of  insurance  cannot  in  any  way  bind  the  general  agent 
of  the  coinpanv  so  that  he  cannot  in  parol  waive  any  con- 
ditions that  work  a  forfeiture.  The  policy  may  provide 
that  no  such  waiver  can  be  made  by  the  agent  except  in 
writing  indorsed  on  it,  and  yet  it  has  be^n  repeatedly  held 
in  this  State,  that  the  conditions  may  be  waived  by  a  gen- 
eral agent  in  jiarol,  or  by  such  course  of  conduct  and  deal- 
ing with  the  assured  as  to  raise  an  implied  waiver,  or  by 
such  acts,  conduct  and  circumstances  as  to  impliedly  waive 
the  conditions  and  thereby  operate  to  prevent  a  forfeiture 
for  non-conformitv  to  such  conditions. 

The  last  case  in  Tennessee  l)earing  upon  this  question  is 
that  of  Foi^'pster  v.  Cunniiujham,  12T  Tenn.,  524.     The 
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certificate  involved  in  that  case  was  issued  by  a  fraternity 
incorporated  under  the  lawa  of  the  Dominion  of  Canada. 
The  Deputy  Supreme  Ranger,  who  had  headquarters  at 
IN'ashville,  Tenn.,  was  invested  with  authority  and  power 
to  initiate  members  into  the  Order,  accept  them  as  proper 
risks,  subject  to  the  ratification  of  the  home  office  and  with 
power  to  collect  and  remit  to  the  order  first  and  subse- 
quent premiums  due  from  the  members  to  the  Order.  He 
had  authority  also  to  deliver  to  the  member  the  policy  or 
contract  of  insurance  when  he  received  it  from  the  home 
office.  Mr.  Cunningham  made  application  for  membership 
into  the  Order,  was  examined  by  a  physician  for  the  Order 
and  his  report  showed  no  evidences  of  any  disease  and  there- 
upon Cunningham  was  accepted  by  the  Deputy  Ranger 
for  insurance.  Shortly  after  his  examination,  the  assured 
took  his  bed  and  was  confined  there  until  some  time  in  No- 
vember,  when  he  died  of  nephritis.  The  beneficiary  cer- 
tificate was  not  issued  until  the  6th  of  March,  1908,  and 
not  delivered  until  several  days  afterwards.  The  Deputy 
Ranger  knew  that  Cunningham  had  Bright's  disease  be- 
fore and  when  he  delivered  to  him  the  beneficiary  certifi- 
cate. Other  members  of  the  lodged  knew  of  his  condi- 
tion and  visited  him  while  he  was  sick.  The  Deputy 
Ranger  visited  him  at  least  twice  during  his  sickne^ss.  The 
opinion  recites,  that  with  full  knowledge  of  the  illness  of 
Cunningham,  the  Deputy  delivered  the  certificate  to  him 
and  collected  the  dues  or  assessments  under  the  rules  and 
regulations  of  the  Order  until  Cunningham's  death.  It 
appears  that  he  was  sick  from  the  20th  of  February,  1908, 
until  some  time  in  November  thereafter,  and  during  that 
time  the  Deputy  Supreme  Officer  collected  the  dues  and 
assessments  regularly  as  they  fell  due  and  we  apprehend 
remitted  them  to  the  home  office  in  Canada.  The  consti- 
tution of  the  Order  absolutely  prohibited  the  delivery  of 


484  COURT  OF  CIVIL  APPEALS, 


Howard  v.  Woodmen  of  the  World. 


the  policy  to  the  assured  while  in  bad  health,  and  yet  the 
Supreme  Court  of  Tennessee,  speaking  through  Mr.  Jus- 
tice Lansden,  held  that  the  Order  had  through  its  local 
lodge  officers  and  members  waived  that  provision  of  the 
policy,  and  as  authority  for  the  rule  the  case  of  Life  Insur- 
ance Company  v.  Fallow,  supra,  and  Murphy  v.  Insur- 
ance Co.,  3  Baxter,  440,  were  cited  to  sustain  the  holding. 
The  Court  said :  "It  is  well  settled  law  in  this  State  that 
a  provision  in  the  policy  of  insurance  for  a  forfeiture  of 
the  contract  for  non-payment  of  the  premiums  is  a  mate- 
rial element  of  the  contract,  the  violation  of  which  will 
forfeit  the  contract  unless  the  forfeiture  has  been  waived. 
This  being  true,  it  would  seem  to  follow  logically  that 
the  acceptance  of  premiums  by  the  insurer  with  full  knowl- 
edge of  the  condition  of  the  assured,  would  be  a  waiver 
of  the  claim  of  forfeiture  growing  out  of  his  condition." 
In  that  case  it  was  argued  that  these  principles  did  not 
apply  to  benefit  insurance  companies ;  but  the  learned  Jus- 
tice held  there  fas  no  reason  why  the  rule  should  not  apply 
to  them  the  same  as  it  did  to  stock  insurance  companies. 
He  said :  "This  doctrine  does  not  grow  out  of  the  original 
agreement  of  the  parties,  but  is  based  upon  the  conduct 
and  dealings  of  the  partis  with  each  other  in  respect  of 
the  particular  matter  in  controversy.  It  aflFects  the  con- 
science of  the  party  whose  conduct  has  led  the  other  to 
a  course  of  dealing  to  his  injury,  so  that  he  is  not  allowed 
to  predicate  his  right  upon  a  former  agreement  inconsistent 
with  his  course  of  conduct." 

In  the  case  under  consideration  we  think  the  continued, 
regular  course  of  dealing  between  this  fraternity  and  Mr. 
Howard  for  nearly  six  years,  should  affect  the  conscience 
of  this  defendant  and  it  should  not  now  be  allowed  to  predi- 
cate a  right  upon  an  agreement  inconsistent  with  its  long 
course  of  dealing  and  conduct   with    the    assured.     The 
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learned  Justice  said:  "The  practical  effect  of  such  con- 
duct was  to  make  a  new  contract,  the  substance  of  which 
is  that  the  Society  agrees  not  to  insist  upon  the  forfeiture 
clause."  That  is  what  we  think  was  done  in  this  case  when 
the  camp  received  into  full  fellowship,  as  a  member,  Mr. 
Howard,  'with  full  knowledge  that  he  was  in  the  habit 
of  getting  drunk,  which  produced  delirium  tremens,  and 
having  so  received  him  with  such  knowledge,  such  conduct 
.  operated  to  make  a  new  and  different  contract  with  him, 
in  which  it  was  impliedly  agreed  not  to  insist  upon  the 
forfeiture  clause  in  the  certificate.  Again,  the  learned 
Justice  said:  "If  the  officers  and  agents,  acting  within 
the  real  or  apparent  scope  of  their  authority,  passed  by  a 
rule  or  regulation  intendfed  to  preserve  mutuality  and  in- 
duced a  member  to  act  upon  the  assumption  that  the  reg- 
ulation is  waived,  and,  he  so  acting,  changes  his  condition 
for  the  worse,  the  principle  of  mutuality  is  waived,  together 
with  the  regulation  itself." 

In  Forrester  v.  Cunningham,  the  Supreme  Court  held 
that  the  officers  and  agents  of  the  association  might  waive 
the  provision  for  forfeiture  and  that  the  Deputy  Ranger 
was  such  an  agent  of  the  society  and  that  he  acted  for  it 
and  thereby  waived  the  forfeiture  by  delivering  the  cer- 
tificate and  collecting  th-e  premiums  while  Cunningham 
was  sick.  It  further  held  that  the  local  organization  and 
its  officers  whose  duty  it  was  to  collect  the  premiums  and 
remit  them  to  the  home  office  were  the  agents  of  the  gov- 
erning body  and  authorized  to  waive  the  forfeiture.  The 
learned  Judge  said:  "It  was  plainly  the  duty  of  Bogar, 
acting  for  the  Society,  to  refuse  to  dieliver  the  benefit  cer- 
tificate, if  it  was  intended  at  any  time  to  insist  upon  a 
forfeiture.  Instead,  however,  he  delivered  it  to  Cunning- 
bam  while  he  was  in  bed  and  the  Society  regularly  assessed 
and  collcted  the  assessments  due  under  the  policy.     The 
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Society  cannot  be  permitted  to  hold  fast  and  loose  with 
the  contract.  It  cannot  insist  upon  the  contract  for  the 
purpose  of  collecting  dues  and  appropriating  them  to  its 
benefit  and  then  deny  it  for  the  purpose  of  avoiding  pay- 
ment of  the  benefit  certificate,  or  to  lead  the  assured  to 
believe  that  his  contract  with  it  was  valid  and .  that  his 
certificate  would  be  paid  if  he  should  die."  The  Court  held 
in  that  case  that  it  would  be  against  equity  and  good  con- 
science to  enforce  the  forfeiture  therein  insisted  upon. 

In  the  case  now  under  consideration,  it  would  be  equally 
against  equity  anil  good  conscience  to  enforce  the  forfeit- 
ure which  this  fraternity  insists  upon.  If  the  camp  did 
not  intend  to  pay  the  amount  of  its  certificate  to  the  widow 
of  Mr.  Howard,  at  his  death,  it  was  its  duty  to  prefer 
charges  against  him  and  expel  him  from  the  Order  on 
account  of  his  persistent  and  repeated  acts  of  drunken- 
ness and  consequent  delirium  tremens.  Instead  of  doing 
so,  the  camp  received  his  dues  and  assessments  regularly 
as  they  became  due,  and  lulled  him  into  the  belief  that  he 
was  in  fact,  as  well  as  in  name,  a  member  in  good  stand- 
ing and  that  when  his  death  should  occur  his  widow  would 
receive  the  benefits  for  which  he  was  monthly  paying  the 
camp.  To  allow  it  now,  after  almost  six  years  of  such 
dealing  with  this  man,  to  repudiate  the  claim  of  his  widow 
and  to  insist  upon  enforcing  the  forfeiture  because  of 
his  violations  of  the  constitution  and  the  conditions  of  the 
policy,  would  be  a  doctrine  too  monstrous  for  any  Court 
to  uphold,  and  this  Coiirt  is  unwilling  to  be  a  party  to 
such  monstrosity. 

We  have  examined  the  case .  of  Modem  Woodmen  of 
Ajnerica  v.  Breehinridge ,  a  decision  by  the  Supreme  Court 
of  Kansas,  and  reported  in  10  L.  R.  A.  (X.  S.),  136,  and 
find  it  almost  on  all  fours  with  the  case  at  bar.  The  Su- 
preme Court  of  Kansas  decided  that  the  local  camp  was 


STATE  OF  TENNESSEE.  487 

Howard,  v.  Woodmen  of  the  World. 

the  agent  of  the  Sovereign  Camp  and  that  such  agent  had 
the  authority  to  waive  the  performance  of  the  conditions 
of  the  policy  and  to  waive  a  forfeiture  incurred  by  reason 
of  a  violation  of  the  constitution  of  the  fraternity  and  the 
conditions  and  provisions  of  the  policy,  and  that  Court 
held  that  where  the  subordinate  lodge  constantly  collected 
from  the  member  his  dues  and  assessments,  and  its  officers 
and  members  knew  at  the  time  that  he  was  guilty  of  re- 
peatexi  acts  of  drunkenness  to  such  an  extent  as  to  have 
delirium  tremens,  and  where  that  was  done  for  more  than 
a  year,  the  forfeiture  provided  for  in  the  certificate  was 
waived  by  this  course  of  conduct  and  permitted  the  widow 
in  that  case  to  recover  the  full  amount  of  the  policy  on 
which  suit  was  brought. 

A  number  of  cases  are  cited  from  the  decisions  of  the. 
western  States  where  this  fraternal  organization  seems  to 
have  largely  grown  and  taken  a  firm  foothold,  and  all  of 
the  cases  cited  are  in  full  accord  with  Modem  Woodmen 
v.  Brichinridge^  and  the  holding  of  the  Supreme  Court  of 
Kansas  in  that  case.     Tn  the  notes  at  the  beginning  of  the 
opinion  in  that  case,  a  great  many  cases  from  the  western 
States  cited  by  the  commentator  are  commented  on   bv 
him  to  some  extent,  and  are  in  full  accord  with  the  rule 
announced  in  the  main  case.     The  commentator  says:    "It 
is  a  rule  very  generally  followed  by  the  case.s  that,  where 
a  member  of  a  beneficial  association  violates  some  provi- 
sion of  the  laws  of  the  association  and  his  subordinate  lodge 
with  full  knowledge  of  the  violation  continues  to  recognize 
him  as  a  member,  a  forfeiture  incurred  by  such  violation 
is  waived  by  the  acts  of  the  subordinate  lodge  and  the  prin- 
cipal lodge  is  estopi)ed  from  insisting  u|M)n  the  forfeiture." 
Again  the  commentator  says:  "Tn  some  cases  the  question 
has  arisen  as  to  the  right  of  an  association  to  treat  the 
policy  as  void  because  of  false  statements  in  the  applica- 
tion, where,  with  full  knnwlodire  of  v^iich  false  statements 
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the  subordinate  lodge  treated  the  applicant  as  a  member." 
And  the  cases  cited  by  the  commentator  all  hold  that  in 
snch  a  case,  a  forfeiture  against  such  member  for  such  vio- 
lation will  not  be  enforced. 

We  have  gone  more  at  length  into  the  questions  involved 
in  this  case  than  we  expected  when  we  began  to  write  this 
opinion;  but  are  so  thoroughly  satisfied  of  the  position 
taken,  that  we  thought  it  better  to  cite  the  authorities  at 
hand  in  support  of  it.  We  have  carefully  examined  all 
the  cases  cited  by  learned  counsel  for  appellant  and  all 
the  authorities  mentioned  in  his  brief  to  which  we  had 
access,  and  most  of  them  were  near  us,  but  we  have  not 
found  in  any  of  them  anything  in  contravention  of  the 
rule  repeatedly  announced  by  the  Supreme  Court  of  this 
State  and  in  Forrester  v.  Cunningham^  and  stated  so  clear- 
ly by  Mr.  Justice  Lansden.  We  feel  no  doubt  of  the  lia- 
bility of  this  fraternity  for  the  amount  for  which  this 
suit  was  instituted,  and  feel  that  it  would  be  very  un- 
just, and  in  fact  an  outrage  to  hold  that  this  association 
can,  after  dealing  with  this  man  for  nearly  six  years  in 
the  way  stated,  invoke  and  enforce  the  forfeiture  provided 
for  in  the  certificate  issued  to  him  when  he  became  a  mem- 
ber of  the  local  camp.  As  stated,  we  cannot  be  a  party  to 
a  scheme  that  works  such  iniquity  and  such  a  gross  in- 
justice upon  an  innocent  person,  as  would  be  done  if  the 
forfeiture  was  enforced'  as  this  fraternity  claims  the  right 
to  do. 

For  the  foregoing  reasons  \\^  are  content  to  aflirm  the 
judgment  of  the  lower  Court  in  all  respects,  with  costs. 

We  have  not  overlooked  the  $100  recovery  for  the  mon- 
ument. We  think  there  is  an  imconditional  promise  to 
pay  the  $100,  and  that  this  plaintiff  is  entitled  to  recover 
it,  and  to  use  it  in  erecting  the  monument  over  the  grave 
of  her  deceased  husband,  and  the  judgment  of  the  lower 
Court  for  the  $100  is  also  affirmed. 
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E.  J.  Ebazieb  v.  Biddle  Auto  Compak^y. 
Affirmed  by  the  Supreme  Court,  1916. 

1.  Appeals  fbom  Justices  of  Peace.     Amendment  or  substitu- 

Hon  of  proper  cost  bond  in  Circuit  Court. 

Where  three  defendants  In  a  suit  before  the  Justice  of  peace 
desired  to  appeal  to  the  Circuit  Court  and  executed  bond  with 
their  own  names  signed  as  sureties,  and  where  the  Justice 
within  two  days  from  Judgment  accepted  and  approved  the 
bond  and  Immediately  filed  the  papers  In  the  Circuit  Court, 
the  appellant,  notwithstanding  the  Insufficiency  of  the  alleged 
bond,  may  be  permitted  to  file  In  the  Circuit  Court  a  new 
and  sufficient  cost  bond  so  as  to  obviate  dismissal  for  lack 
of  such  bond. 

2.  Same.     Appeals  to  Court  of  Appeals,    Jurisdiction  of  lower 

Court  thereafter  to  accept  compliance  vHth  certain  condi- 
tions. 

Where  the  Circuit  Court  has  granted  an  appellant  ten  days  in 
which  to  file  a  new  bond  and  where  the  case  as  against  the 
appellee  In  the  Circuit  Court  was  ordered  dismissed  because 
he  as  plaintiff  refused  to  execute  prosecution  bond,  and  where 
the  latter  has  immediately  prayed  and  perfected  his  appeal 
to  the  Court  of  Civil  Appeals,  the  party  appealing  to  the 
Circuit  Court  may,  notwithstanding  the  appeal  to  this  Court, 
comply  with  the  order  of  the  lower  Court  giving  him  ten 
days  in  which  to  file  a  Justice  of  the  Peace  appeal  bond. 


From  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Von  a.  ITuFFAKiER,  Judge. 
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Walter  Anderson  for  Plaintiif  in  Error. 

L.  D.  Smith  and  Roscoe  Word  for  Defendants  in 
Error. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

On  the  28th  day  of  January,  1916,  Frazier  sued  out  a 
summons  against  J.  B.  Dooley,  0.  L.  Dooley  and  J.  C. 
Biddle,  doing  business  as  the  Biddle  Auto  Company,  in 
which  summons  Frazier  set  forth  that  the  defendants  were 
liable  to  him  in  damages  for  breach  of  a  contract  of  sale 
of  an  automobile.  This  warrant  was  returned  before  Jus^ 
tice  Dobson  and  the  cause  was  set  for  trial  on  January  29. 
The  controversy  was  he^rd  by  the  Justice  on  the  31st  day 
of  January,  1916.  The  Justice  gave  judgment  against  the 
defendant  for  $180  and  costs.  On  the  next  day  the  Jus- 
tice made  an  entry  in  the  following  language:  '*From 
which  judgment  the  defendant  prays  an  appeal  which  is 
granted  to  the  next  term  of  the  Circuit  Court  upon  their 
giving  bond  and  otherwise  complying  with  the  law."  The 
style  under  which  the  judgment  and  the  granting  of  the 
appeal  were  enteredi  was  that  of  E.  J,  Frazier  v.  Biddle 
Auto  Company,  On  the  same  day  of  the  prayer  for  the 
appeal,  the  defendants  tendered'  a  so-called  appeal  bond 
in  the  name  of  Biddle  Auto  Company,  J.  B.  and  C.  L. 
Dooley  obligating  themselves  in  the  statutory  amount  to 
be  void  upon  condition  that  the  said  auto  company  and 
Biddle  and  the  Dooley s  prosecute  with  effect  an  appeal 
which  had  been  prayed  and  obtained.  This  bond  was  ap- 
proved by  the  Justice,  and  the  papers  were  on  the  suc- 
ceedinc:  dav  transmitted  bv  him  to  the  Circuit  Court  and 
marked  filed  as  was  the  whole  case,  and  it  was  regularly 
(](>ckoterl  n^  an  appealed  cause. 
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On  the  26th  day  of  February  succeeding  the  attorney 
for  plaintiff  moved  to  dismiss  the  appeal  which  had  been 
attempted,  upon  the  ground  that  no  proper  appeal  bond 
had  been  filed.  This  motion  was  sustained  and  suit  dis- 
missed. Defendants  thereupon  moved  to  be  allo\ved  to 
file  a  proper  appeal  bond,  which  motion  was  overruled.  A 
few  days  thereafter  defendants  renewed  their  motion  to 
be  allowed'  to  file  proper  appeal  bond.  This  permission 
was  granted  and  defendants  were  given  ten  days  in  which 
to  file  the  same.  Upon  a  subsequent  day  the  defendants 
moved  the  Court  to  require  Frazier  himself  to  execute  a 
prosecution  bond  or  otherwise  comply  with  the  law.  This 
motion  was  sustained  and  Frazier  was  directed  to  comply. 
He  declined  so  to  do,  with  the  result  that  the  Court  there- 
upon dismissed  his  suit  and  taxed  him  with  the  costs.  He 
thereupon  prayed  for  and  was  granted  an  appeal  in  error 
to  this  Court.  His  contention  through  able  counsel  is  that 
the  lower  Court  never  at  any  time  acquired  jurisdiction 
of  the  matters  in  controversy  because  of  the  failure  of  the 
defendants  to  perfect  their  appeal  from  the  Justice's  judg- 
ment; and  it  is  urged  by  Frazier  that  the  Justice's  judg- 
ment is  and  was  undisturbed  bv  anvthing  which  subse- 
quently  took  place  in  the  Circuit  Court. 

The  real  question  presented  is  whether  the  Circuit  Judge 
may  allow  an  amendment  of  an  appeal  bond  or  the  sub- 
stitution of  a  new  one  inst-ead  of  an  old  and  defective  ob- 
ligation. Subsidiary  que8tion«  are  whether  a  bond  with- 
out sureties  is  an  obligation  such  as  is  absolutely  void,  and 
also  whether  an  appeal  granted  upon  an  insufficient  bond 
is  any  appeal  whatever. 

Tt  is  well  to  bear  in  mind  the  fact  that  the  alleged  bond 
was  accepted  and  approved  by  the  Justice  and  considered 
by  him  sufficient  to  transfer  the  case  in  regular  order  to 
the  Circuit  Court  as  an  appealed  controversy.     Nor  should 
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we  overlook  the  presumption  of  good  faith  and  of  inten- 
tion to  observe  the  law  to  which  the  appellants  are  entitled. 
We  are  bound  to  conclude  that  they  deemed  their  obliga- 
tion sufficient  to  transfer  the  cause  and  had  no  intention 
of  causing  delay  or  trifling  with  the  judicial  machinery. 
We  should  also  keep  in  mind  the  fact  that  the  Justice 
transmitted  the  record  to  the  Circuit  Court  and  treated 
the  controversy  as  at  an  end  so  far  as  he  was  concerned. 
One  other  feature  should  be  kept  in  view  as  a  distinguish- 
ing aspect,  and  that  is  that  the  appeal  was  prayed,  granted 
and  perfected  within  the  two  days  after  judgment  allowed 
by  law.  This,  of  course,  upon  the  presumption  that  the 
so-called  obligation  was  one  of  the  means  of  perfecting  the 
appeal.  This  fact  renders  unnecessary  a  critical  review 
of  many  decisions  in  Tennessee  bearing  upon  the  question 
as  to  the  power  of  a  Justice  with  respect  to  the  taking  of 
an  appeal  bond  after  the  expiration  of  two  days.  The  Jus- 
tice in  the  instant  case  did  nothing  with  respect  to  the 
appeal  after  he  had  transmitted  the  papers  to  the  higher 
Court ;  and  no  effort  was  made  to  have  him  do  anything 
toward  correcting  any  error  or  omission  in  the  proceed- 
ings before  him.  So  that  the  primary  question  is  as  to 
whether  the  document  tendered  by  the  defendants  below 
was  effectual  to  transfer  the  case  to  the  Circuit  Court,  The 
next  question  is  as  to  whether  the  so-called  appeal  bond  was 
amendable  in  the  higher  tribunal. 

Clearly  one  rule  deducible  from  the  authorities  is  that 
an  appeal  from  the  Justice  must  be  prayed,  granted  and 
perfected  within  two  days  after  the  rendition  of  judg- 
ment: CJiapman  v.  Howard,  3  Lea,  363  ;  Howard  v.  Long, 
idem,  207 ;  Poindexter  v.  Camrwn,  2  Shannon's  Cases,  290. 
x\ll  these  cases  make  reference  to  the  decision  of  McCar- 
ver  V.  JenMns,  2  Heisk.,  629,  wherein  it  was  held  that 
with  respect  to  the  execution  of  bond  the  provision  as  to 
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time  was  directory,  and  that  a  bond  executed  within  a 
reasonable  time  ;wa3  sufficinet.  We  observed  in  an  earlier 
part  of  this  opinion  that  this  feature  was  not  vital  for  the 
reason  that  the  denominated  bond  was  in  the  instant  case 
taken  and  approved  by  the  Justice  within  two  days.  Hence, 
we  are  not  called  upon  to  determine  absolutely  w^hether 
the  McCarver  case  is  a  discredited  one.  We  do  remark, 
however,  that  the  decision  is  not  emphatically  repudiated 
by  any  of  the  adjudications  which  are  seemingly  adverse. 
If  need  be,  many  points  of  agreement  betw^een  it  and  those 
decisions  which  seem  to  overrule  it  could  be  pointed  out. 
But  we  repeat  that  with  which  we  began  this  paragraph, 
namely,  that  some  sort  of  obligation  must  be  tendered  to 
the  Justice  within  two  days  in  order  to  effectuate  an  ap- 
peal :  Shannon's  C^de,  4872.  This  is  a  necessary  deduc- 
tion from  the  wording  of  the  statute  and  from  the  numer- 
ous decisions  of  the  Supreme  Court  since  the  McCarver 
case. 

What  efficacy  did  the  bond  in  question  have?  It  will 
be  recalled  that  the  defendants  themselves  were  the  obli- 
gors upon  the  instrument.  In  strict  law  there  were  no 
sureties  and  therefore  no  appeal  bond:  3  C.  J.,  1136. 
But  can  such  an  obligation  be  pronounced  absolutely  void 
and  totally  ineffectual  to  transfer  a  case  to  the  Circuit 
Court  when  it  was  tendered  in  good  faith  and  accepted 
by  the  Justice  and  treated  by  him  as  efficacious  ?  If  abso- 
lutely void,  if  it  had  no  operation  whatever,  then  the  Jus- 
tice's judgment  remained  undisturbed.  But  if,  on  the 
other  hand,  it  was  treated  as  placing  the  cause  in  some 
way  upon  the  docket  of  the  higher  Court,  then  it  cannot 
be  pronounced  totally  lacking  in  force.  One  test  would  be 
this:  If  Frazier  had  appeared  in  Court  and  not  moved  to 
dismiss,  the  defendants  would  have  been  entitled  to  their 
day  in  Court  and  to  a  hearing.    Again,  if  Frazier  had  not 
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appeared  and  judgment  by  default  had  been  taken  against 
him,  we  apprehend  that  the  judgment  of  the  Circuit  Court 
would  have  been  binding,  he  having  knowledge  of  the 
appeal  having  been  prayed,  granted  and  the  attempt  made 
to  perfect  the  same.  For  these  reasons  we  decline  to  pro- 
nounce the  obligation,  although  without  sureties,  to  have 
been  totally  lacking  in  operation  or  effect.  If  not  abso- 
lutely void,  then  the  case  was  transmitted  to  the  Circuit 
Court.  Let  it  be  granted  that  the  appeal  was  vulnerable 
and  subject  to  dismissal  for  defects.  Our  proposition  is 
that  in  some  way  and  for  .some  purposes  the  cause  was 
brought  to  the  attention  of  the  Circuit  Court  as  a  contro- 
versy which  had  been  appealed  to  it.  The  bond  was  al- 
most no  obligation  because  sureties  were  lacking.  But  we 
are  of  opinion  and  so  hold  that  it  was  such  a  defect,  omis- 
sion or  insufficiency  as  can  be  amended  when  the  defect 
or  omission  or  insufficiency  is  pointed  out  and  the  parties 
given  notice  of  that  wherein  their  document  is  lacking.  It 
is  at  such  junctures  that  two  statutes  of  our  State  come 
to  the  aid  of  bona  fide  litigants  who  have  und'ertaken  to 
appeal  their  controversies  to  the  Circuit  Court.  It  is  pro- 
vided by  section  4595  of  Shannon's  Code  that  in  all  ap- 
peals from  Justice  of  the  Joace  the  Circuit  Court  shall 
supply  any  defect  in  the  proceedings  of  the  inferior  Court, 
as  though  the  suit  had  been  commenced  in  the  Circuit  Court. 
The  right  of  appellees  to  amend  under  this. section  can  be 
arrived  at  by  the  simplest  course  of  logic.  There  was  an 
attempt  to  appeal.  The  defect  was  in  the  appeal  or  prose- 
cution bond.  There  can  be  no  doubt  that  any  defect  or 
omission  in  bonds  or  obligations  can  be  supplied  in  all 
cases  originating  in  the  Circuit  Courts.  Then  according 
to  the  statute  in  question  the  same  right  existed  with  re- 
s}x?ct  to  cases  appealed  from  Justices.  Section  5989  of 
Shannon's  Code  is  in  substance  that  no  civil  cause  originat- 
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ing  before  a  Justice  of  the  Peace  and  carried  to  a  higher 
Court  shall  be  dismissed  by  such  Court  for  any  informal- 
ity whatever,  and  that  such  Court  sihall  try  the  case  on  iU 
merits.  Here  again  is  a  statute  upon  which  the  action  of 
the  Court  in  allowing  substitution  of  a  new  bond  can  be 
predicated. 

But  it  is  urged  that  the  so-called  appeal  bond  in  this  case 
is  so  totally  lacking  in  essentials  as  not  to  be  amendable. 
We  have  attempted  to  demonstrate  the  contrary  by  our 
efforts  to  show  that  the  instrument  was  effectual  to  transfer 
the  cause  to  the  Circuit  Court  in  some  way.  We  find, 
passing  beyond  our  own  State  for  the  time  being,  that  the 
failure  to  have  sureties  upon  an  appeal  bond  is  an  insuffi- 
ciency which  may  be  corrected  in  the  Appellate  Court :  3 
C.  J.,  1137.  We  find  that  our  Court  at  an  early  day  held 
that  an  insufficient  bond  or  pauper  oath  for  an  appeal  might 
be  corrected  in  the  higher  Court:  Morris  v.  Smith,  11 
Humphrey,  133.  Therefore  if  the  omission  of  sureties 
renders  an  accepted  appeal  hoiid  merely  insufficient,  this 
insufficiency  can  be  corrected  in  this  State  without  ques- 
tion. 

And  this  is  strictly  in  accordance  with  the  principles 
that  have  given  sanction  to  the  amendment  statutes  which 
have  been  on  our  books  sinee  the  State  was  erected.  The 
])olicy  of  these  i^tatutes  is  to  ^ave  every  document,  obliga- 
tion or  proceeding  where  the  intention  and  good  faith  are 
manife!=it.  In  other  words,  parties  are  not  to  lose  their 
rights  because  of  omissions  or  misinformation  where  they 
stand  ready  at  an  opportune  time  to  make  good  their  de- 
fects and  amend  their  ways,  steps  and  documents^.  Now, 
in  the  instant  case  the  parties  intended  to  appeal.  They 
failed  to  attach  sureties,  an  omission  which  was  likely  in 
view  of  the  style  of  the  cause  and  nature  of  the  suit.  We 
see  no  reason  why  they  should  not  be  treated  as  having  done 
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that  which  they  intended  to  do,  namely,  transfer  the  con- 
troversy from  the  lower  to  the  higher  Court  for  trial. 

The  rule  in  this  State  with  respect  to  appeals  from  Cir- 
cuit and  Chancery  Courts  to  the  Supreme  Court  and  to 
this  tribunal  is  to  allow  the  appellant  to  cure  any  defect 
in  respect  to  appeal  bond  or  pauper  oath ;  and  we  never 
dismiss  an  appeal  for  an  insuiBcient  bond  where  the  par- 
ties tender  proper  bond  to.  this  Court  before  termination  of 
a  case:  Jones  v.  Ducktown  Co.,  109  Tenn,,  382,  and  cases 
there  reviewed.  See,  also,  Wilson  v.  Carry,  1  Lea,  890. 
The  practice  of  allowing  amendments  to  appeal  bonds  seems 
to  be  almost  universal :  2  Ruling  Case  Law,  116 ;  3  C.  J., 
1186. 

We  are  of  opinion  that  the  Circuit  Judge  did  not  err  in 
allowing  appellees  to  make  a  new  bond.  But  it  is  urged 
that  the  bond  was  given  after  an  appeal  in  the  instant  case 
was  taken  to  this  Court  This  contention  is  not  very  merit- 
orious although  based'  upon  a  matter  of  fact.  The  only 
point  of  complaint  is  that  the  Court  granted  permission 
to  file  a  new  bond  within  ten  days.  The  taking  of  an  ap- 
peal immediately  thereafter  did  not  destroy  the  right  of 
the  appellees  subsequently  to  comply  with  the  order.  Or 
if  as  a  fact  they  should  have  filed  a  new  bond  earlier  or 
if  they  were  deprived  of  the  right  because  of  Frazier's  ap- 
peal to  take  any  stops  in  the  cause,  the  order  of  the  Court 
had  the  effect  of  placing  the  case  upon  the  docket  with  the 
duty  upon  the  part  of  Frazier  to  comply  with  the  demand 
that  he  execut.0  prosecution  bond  before  proceeding  to  re- 
try the  case.  L^pon  his  refusal  so  to  do,  the  order  of  dis- 
mir^sal  necessarily  followed,  resulting  in  final  termination 
of  the  case  adverselv  to  him. 

We  afiirm  the  judgment  of  the  Court  in  all  respects  and 
adjudge  that  Frazier  pay  all  the  costs. 
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H.  W.  Benson^  Adm^r.  v.  HowaeivPabk  Bbick  Co. 

AffirmeKi  by  the  Supreme  Court,  1916. 

Pbttatb  PoiTDB.    Liability  of  ovmer  for  the  drouming  of  child 
therein.    No  duty  to  guard. 

The  owner  of  a  private  pond  somewhat  removed  £rom  a  high- 
way or  public  playground  Is  under  no  obligation  to  Inclose 
the  pond  so  as  to  prevent  Injuries  by  trespassing  children. 


Fbom  HamiIiTon  County. 

Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.    Nathan  Bachman^  Judge. 

M.  M.  Whittaker  &  FousT  for  Plaintiff  in  Error. 

Trimble  &  Martin  for  Defendant  in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court 

This  is  an  appeal  in  error  by  H.  W.  Benson,  adminis- 
trator of  Harry  Benson,  deceased,  from  a  judgment  ren- 
dered against  him  in  the  Circuit  Court  of  Hamilton 
County,  by  which  a  motion  for  a  directed  verdict  made 
by  the  Howard^Park  Brick  Company  (defendant  below) 
was  sustained,  and  plaintiff  in  error's  suit  dismissed. 

It  appears  that  the  defendant  in  error  is  the  OAMier  of  a 
tract  of  land  situated  within  the  corporate  limits  of  the 
city  of  Chattanooa,  near  the  Tennessee  River,  upon  which 
is  located  its  brick  plant,  and  in  carrying  on  its  brick  man- 
ufacturing oj^erations  for  a  number  of  years  it  has  exca- 

32 
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vatcd  a  considerable  area  of  ground  to  a  depth  of  several 
feet  for  the  purpose  of  getting  clay  to  be  use<l  by  it  in  the 
manufacture  of  brick.  This  excavation  lies  near  the  bank 
of  the  Tennessee  River,  and)  when  the  Tennessee  River  is 
at  flood  stage,  the  water  therefrom  backs  up  into  this  ex- 
cavation through  a  depression  in  the  ground  between  it  and 
the  river  and  fills  said  excavation  with  water,  thereby 
forming  a  pond  several  feet  in  de])th.  The  water  remains 
in  said  excavation  at  high  stage  until  tlie  high  waters  in 
the  river  recede,  when  it  becomes  practically  empty  again, 
or  at  such  low  stage  that  one  can  see  the  tramway  located 
on  the  bottom  of  said  excavation,  which  is  used  by  the  de- 
fendant in  error  in  conveying  dirt  or  clay  from  said  exca- 
vation to  the  defendant  in  error's  }>lant.  The  plant  is 
located  from  75  to  100  yards  from  the  excavation,  the  tram- 
way being  situated  in  the  rear  of  said  plant,  and  leads  from 
the  plant  into  said  excavation  some  distance. 

This  plant,  at  the  time  of  the  ha])pening  of  the  mat- 
ters complained  of  in  plaintiff  in  error's  declaration,  was 
being  operated  by  the  defendant,  I).  P.  ilontague,  as  its 
sole  owner,  under  the  name  and  style  of  the  Howard-Park 
Brick  Company. 

In  front  of  said  brick  plant  nms  the  line  of  the  Belt 
Railway  Company,  an<l  from  which  a  spur  track  extendi 
from  the  main  line  to  said  brick  plant.  Twenty-fifth 
Street  in  the  City  of  Chattanooga  runs  to  the  railroad  track 
and  from  the  end  of  Twenty-fifth  Street  there  is  a  private 
roadway  which  crosses  the  railroad  track  and  passes  im- 
mediately between  the  brick  plant  and  the  office  of  the 
defendant  in  error  through  a  gateway  down  to  the  excava- 
tion in  question.  This  road-way  is  used  by  the  defendant 
in  error  for  its  own  private  i)ur{x>ses.  The  neighborhood* 
in  the  vicinity  of  said  pond  or  excavation  is  pretty  thickly 
]>opulated,  but  no  one  lives  bc^tween  the  railroad  track  and 
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the  pondi  The  excavation  is  plainly  visible  from  the  oiRce 
of  the  defendant  in  error,  which  is  situated  from  75  to  100 
yards  away.  Said  pond,  as  it  is  referred  to  by  the  witr 
nesses  in  the  record,  is  enclosed  by  a  fence,  but  the  evi- 
dence tends  to  show  that  this  fence  on  the  side  next  to 
the  railroad  track,  in  places,  is  dowTi,  and  a  person  can 
pa^s  through  the  same  without  difficulty.  The  evidence 
further  shows  that  the  gate,  situated  between  the  rail- 
road track  and  said  excavation,  sometimes  stands  open, 
and  a  person  can  pass  through  it  without  difficulty. 

The  evidence  shows  that  in  April,  1914,  plaintiff  in 
error's  intestate,  Harrv  Benson,  a  l)oy  eleven  vears  old, 

7  1/  '  %J  t  / 

visited  said  excavation  on  a  Sunday  while  the  same  was 
inundated  with  back  water  from  the  Tennessee  River  to 
a  depth  of  several  feet ;  in  fact,  the  evidence  shows  that 
the  water  in  said  excavation,  in  places,  was  of  the  depth 
of  sixteen  feet.  Plaintiff  in  error's  intestate,  upon  reach- 
ing said  excavation,  pulled  off  his  clothes,  laid  them  on 
one  of  the  tram  cars  situated  on  the  tramwav  that  led  from 
the  defendant  in  error's  plant  down  into  said  excavation 
— that  portion  of  said  tramway  located  in  sai<l  excava- 
tion being  covered  with  water,  for  the  purpose  of  going 
in  swimming  in  said  pond.  He  walked  down  the  tramway 
some  distance — stepped  off  into  deep  water,  and  wasr 
drowned.  The  present  action  was  brought  by  his  father 
(plaintiff  in  error),  who  qualified  as  his  administrator,, 
to  recover  for  his  deatli.  His  right  of  recovery  is  predi- 
cated upon  the  theory  that  said  pond  constituted  an  at- 
tractive nuisance,  which  was  highly  calculated  to  attract 
children  of  the  age  of  plaintiff  in  error's  intestate,  who 
might  desire  to  indulge  in  the  childish  sports  of  swimming, 
fishing,  etc.,  therein;  that  said  pond  was  dangerous,  and 
defendant  in  error  was  guilty  of  negligence  in  not  guard- 
ing the  same  against  the  visitation  of  children,  and  in  leav- 
ing: it  un^arded,  etc. 
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The  evidence  does  not  conclnsivelx  show  just  how  plain- 
tiff in  error's  intestate  reached  said  pond,  but  tends  to 
show  that  he  reached  the  same  by  approaching  it  from 
the  rear,  by  going  across  other  private  property,  and  com- 
ing down  the  Tennessee  Kiver  bank  around)  to  the  tram- 
way heretofore  mentioned.  The  evidence  further  shows 
that  there  were  several  other  boys  about  the  age  of  plain- 
tiff in  error's  intestate  at  this  pond  upon  the  occasion  in 
question,  and  that  two  boys  were  swimming  in  the  pond 
at  the  back  side.  Also  that  boys  frequently  visited  this 
pond  for  the  purpose  of  swimming,  bathing  and  filling 
therein,  when  the  water  was  at  suitable  stage,  and  that  this 
practice  had  continued  for  some  seven  or  eight  years  prior 
to  the  accident  in  question,  without  objection  upon  the  part 
of  the  owner  of  the  premises. 

It  is  insisted  that  the  Court  committed  errox  in  direct- 
ing a  verdict  in  favor  of  the  Brick  Company  under  the 
holding  of  the  Supreme  Court  in  the  case  of  Doyle  v.  Choi- 
tcunooga,  reported  in  128  Tenn.,  433,  and  other  cases  cited 
in  the  brief  of  counsel  for  plaintiff  in  error  applying  the 
turntable  doctrine. 

We  are  of  opinion  that  none  of  these  cases  are  applicable 
to  the  case  at  bar.  The  case  of  Doyle  v.  Chattanooga, 
supra^  was  where  the  City  of  Chattanooga  had  permitted 
a  dangerous  pond  to  remain  in  one  of  the  streets  of  the 
citv,  into  which  one  of  the  small  sons  of  Dovle  fell,  and 
another  son,  in  attempting  to  rescue  him,  jumped  into 
said  pond,  and  both  were  drowned.  The  Court  held  that 
the  pond  was  an  attractive  object  to  children — was  dan- 
gerous, and  was  within  the  limits  of  a  public  street  where 
children  had  a  right  to  go,  on  invitation  such  as  was  im- 
pliedly given  to  the  public  at  large;  and  that  the  city  was 
guilty  of  negligence  in  permitting  said  dangerous  pond  to 
remain  in  the  street,  where  it  would  be  dangerous  to  the 
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traveling  public,  who  had  been  invited  by  its  acceptance 
of  said  street,  to  travel  the  same.  The  other  oases  cited 
in  brief  of  counsel  for  plaintiff  in  error  are  cases  involv- 
ing the  turntable  doctrine,  which  we  think  should  not  be 
extended  to  the  case  at  bar,  for  the  reason  that  the  great 
weight  of  decisions,  including  the  majority  of  those  which 
recognize  the  doctrine  of  the  turntable  cases,  deny  the  lia- 
bility of  a  land  owner  for  injury  to  trespassing  children 
by  reason  of  an  open  and  unguarded  pond  or  excavation 
upon  his  premises. 

We  will  now  proceed  to  cite  a  number  of  these  oases 
which  hold  that  a  land  owner  is  not  liable  for  injuries  to 
trespassing  children  by  reason  of  an  open  and  unguarded 
pond  or  excavation  situated  upon  bis  premises,  and  many 
others  could  be  cited'  to  the  same  effect.  We  think  that  the 
conclusions  in  said  cases,  and  the  reasons  upon  which  they 
are  based  are  correct,  and  that  in  a  case  such  as  the  one 
at  bar  it  would  be  unjust  to  hold  the  land. owner  liable 
for  the  death  of,  or  injury  to,  a  child  of  the  age  of  plain- 
tiff in  error's  intestate  upon  the  facts  presented. 

In  McCabe  v.  American  Woolen  Co.,  124  Fed.  Rep., 
283,  the  Court  sustained  the  demurrer,  and  held  the  dec- 
laration insufficient,  where  it  appeared  that  the  defend*- 
ant  maintained  an  unguarded  mill  trench,  having  preci- 
pitious  banks,  near  the  house  of  the  father  of  the  child, 
who  fell  in  and  was  drowned.  The  Court,  while  recog- 
nizing the  doctrine  announced  in  the  cases  of  Sioux  City, 
Etc.  B.  Co.  V.  Stout,  17  Wall.  (U.  S.),  657,  21  U.  S.  (L. 
Ed.),  745,  and  Union  Pacific  Railway  Co.  v.  McDonald, 
152  U.  S.,  262,  38  U.  S.  (L.  Ed.),  432,  14  U.  S.  Sup.  Ct. 
Rep.,  619,  said: 

"The  case  at  bar,  however,  is  essentially  distinct  in  this 
particular.  This  canal  was  permanent,  open,  and  plain 
to  view — as  much  so  as  though  it  had  been  a  natural  stream 
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-and  suggests  notJiing  whatever  which  would  change  the 


relations  of  the  parties  from  what  they  would  have  been 
had  it  been  a  brook  or  a  river.  If  the  defendant  is  to  be 
holden  to  this  plaintiff  for  not  especially  guarding  it,  then 
the  customs  of  the  community  must  be  changed  through- 
out, because  it  is  impossible  to  distinguish  this  canal,  for 
the  purpose  of  this  case,  from  a  river  or  a  brook,  a  hay- 
mow, an  ox  cart  left  in  a  farmer's  yard,  a  high  ledge,  or 
a  field  trench,  about  either  of  which  children  may  happen 
to  be  accustomed  to  play.  We  tliink,  therefore,  that  this 
canal  was  an  object  of  such  a  character  that,  both  from 
the  reason  of  the  thing  and  the  customs  of  the  community, 
the  defendant  w^as  entitled  to  assume  that  the  plaintiff's 
natural  guardians  would  protect  him  from  any  dangers  at- 
tached thereto,  as  they  easily  could  and  ought  to  have  done. 
Therefore,  on  account  of  the  various  distinctions  wliich  we 
have  }X)inted  out,  and.  the  reasons  which  we  have  stated, 
this  suit  cannot  be  maintained." 

Peters  v.  Bowman,  115  Cal.,  345,  56  Am.  St.  Rep.,  106, 
w^as  a  case  where  it  appeared  that  the  defendant  permitted 
a  pond  to  remain  on  his  premises  unguardeil  and  unfenced. 
Children  played  upon  it,  and  one  of  them,  a  boy  of  eleven, 
w^hile  floating  on  a  raft,  fell  off  and  was  drowned.  The 
Court  also  recognized  and  approved  the  turntable  cases, 
but  said: 

^^\  body  of  water,  either  standing  as  in  ponds  or  lakes, 
or  running  as  in  rivers  and  creeks,  or  ebbing  and  flowing 
as  on  the  shores  of  seas  and  bays,  is  a  natural  object  inci- 
dent to  all  countrie^s  wdiich  are  not  deserts.     Such  a  bodv 

« 

of  water  mav  \ye  found  in,  or  close  to,  nearlv  everv  citv 
or  town  in  the  land;  the  danger  of  drowning  in  it  is  an 
apparent,  open  danger,  the  knowledge  of  which  is  common 
to  all :  and  there  is  no  just  view  consistent  with  recog- 
nized rights  of  property  owners  which  would  compel  one 
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owning  land  upon  which  such  water,  or  part  of  it,  stands 
or  flows,  to  fill  it  lip,  or  surround,  it  with  an  impenetrable 
waU." 

On  a  petition  for  a  rehearing,  it  was  said: 
"A  turntable  is  not  only  a  danger  specially  created  by 
the  act  of  the  owner,  but  it  is  a  danger  of  a  different  kind 
to  those  which  exist  in  the  order  of  nature.  A  pond,  al- 
though artificially  created,  is  in  nowise  different  from 
those  natural  ponds  and  streams  which  exist  ever;y'Avhere, 
and  which  involve  the  same  dangers  and  present 
the  same  appearance  and  the  same  attractions  to 
children.  ...  A  pond  cannot  be  rendered  in- 
accessible to  boys  by  any  ordinary  means.  Certainly 
no  ordinary  fence  around  the  lot  .  .  .  would 
answer  the  ])urpose;  and,  therefore,  to  make  it  safe,  it 
must  either  be  filled  or  drained.  .  .  .  But  ponds  are  al- 
ways useful,  and  often  necessary.  .  .  .  Are  we  to  hold 
that  every  owner  of  a  pond  or  reservoir  is  liable  in  dfim- 
ages  for  any  child  that  comes  uninvited  upon  his  premises: 
and  happens  to  fall  in  the  water  and  drown  ?  If  so,  then, 
upon  the  same  principle,  m'ust  the  owneir  of  a  fruit  tree 
be  held  liable  for  the  death  or  injury  of  a  child  who,  at- 
tracted by  the  fruit,  climbs  into  the  branches  and  falls  out. 
But  this,  wr  imagine,  is  an  absurdity  for  which  no  one 
would  contend;  and  it  proves  that  the  rule  of  the  turn- 
table cases  does  not  rest  upon  a  principle  so  broad  and 
of  such  rigid  application  as  counsel  supposes.  The  owner 
of  a  thing  dangerous  and  attractive  to  children  is  not  al- 
ways and  universally  liable  for  an  injury  to  a  child  tempted 
by  the  attraction.  His  liability  bears  a  relation  to  the 
character  of  the  thing,  whether  natural  and  common  or 
artificial  and  uncommon,  to  the  comparative  ease  or  diffi- 
culty of  pre\'enting  the  danger  without  destroying  or  im- 
pairing the  usefulness  of  the  thing,  and,  in  short,  to  the 


504         .    COURT  OF  CIVIL  APPEALS, 

BeiiBon  V.  Brick  Company. 

reasonableness  and  propriety  of  his  own  oonduet,  in  view 
of  all  surrounding  circumstances  and  conditions." 

To  the  same  effect  is  the  ruling  in  Stendal  v.  Boydj  73 
Minn.,  53,  42  L.  E.  A.,  288,  72  Aul  St.  Rep.,  597,  where 
the  Court  said: 

"It  is  sought,  however,  to  hold  the  defendant  liable  upon 
the  facts  stated,  upon  the  principle  of  the  turntable  cases. 
.  .  .  The  doctrine  of  the  turntable  cases  is  an  exception 
to  the  rule  of  non-liability  of  a  land  owner  for  accidents 
from  visible  causes  to  trespassers  on  his  premises.  If  the 
exception  is  to  be  extended  to  this  case,  then  the  rule  of 
non-liability  as  to  trespassers  must  be  abrogated  as  to  chil- 
dren, and  every  owner  of  property  must,  at  his  peril,  make 
his  premises  child-proof.  If  the  owner  musit  guard  an 
artificial  pond  on  his  premises,  so  as  to  prevent  injury  to 
children  who  may  be  attracted  to  it,  he  must,  on  the  same 
principle,  guard  a  natural  pond;  and,  if  the  latter,  why 
not  a  brook  or  creek,  for  all  water  is  equally  alluring  to 
children?  If  he  must  fence  in  his  stone  quarry  after  it 
fills  with  water,  so  that  children  cannot  reach  it — a  well- 
nigh  impossible  task — why  should  he  not  be  required  to 
do  it  before,  for  a  stone  quarry,  with  its  steep  and  irr^- 
ular  sides,  might  well  be  an  attractive  and  dangerous  place 
to  children  ?  It  would  seem  that  there  is  no  middle  ground, 
and  that  the  doctrine  of  the  turntable  cases  ought  to  be 
limited  to  oases  of  attractive  and  dangerous  machinery. 
.  .  .  We  are  of  the  opinion  that  the  doctrine  of  the  turn- 
table cases  ought  not  to  be  applied  to  this  case.  .  .  . 
With  the  exception  of  Pekin  v.  McMahon,  154  HI.,  141, 
39  X.  E.  Rep.,  484,  the  Courts  of  last  resort,  including 
those  which  recognize  the  doctrine  of  the  turntable  cases, 
have  uniformly  denied  the  liability  of  a  land  owner  for 
injuries  to  trespassing  children  by  reason  of  open   and 

unguarded  ponds  and  excavations  upon  his  premises." 

,7 
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In  Kliz  V.  Nieman,  68  Wis.,  271,  60  Aiil  Eep.,  854, 
32  N.  W.  Eep.,  223,  the  Court  sustained  a  demurrer  to 
the  declaration,  holding  that  the  owner  of  a  vacant  lot  in 
a  city  is  under  no  obligation  to  fence  in  a  pond  on  such 
lot  in  which  surface  water  collects,  and  is  not  liable  for 
tbe  death  of  a  child  falling  into  it  while  at  play  on  the  lot. 
It  was  there  said: 

"If  the  defendant  was  bound  to  so  fence  or  guard  the 
pond,  upon  what  principle  or  ground  does  this  obligation 
rest  ?  There  can  be  no  liability  unless  it  was  his  duty  to 
fence  the  pond.  It  surely  is  not  the  duty  of  an  owner  to 
guard  or  fence  every  dangerous  hole,  or  pond,  or  stream 
of  water  on  his  premises  for  the  protection  of  persons  going 
upon  his  land  who  had  no  right  to  go  there.  No  such  rule 
of  law  is  laid  down  in  the  books,  and  it  would  be  most  un- 
reasonable to  so  hold." 

In  Moran  v.  Pullma/n  Palace  Car  Co.,  134  Mo.,  641, 
3;  3  L.  R  A.,  755;  56  Am.  St  Rep.,  543;  36  S.  W. 
Eep.,  659,  the  Court  said: 

'^The  graveman  of  plaintiff's  action  in  substance  is,  that 
the  pond  was  attractive  to  children,  who  were  accustomed 
to  bathe  therein ;  that  it  was  a  dangerous  place  by  reason 
of  the  deep  hole  therein;  that  defendant  knew,  or  might 
have  known,  of  the  danger  of  the  place  to  children,  and 
that  they  were  in  the  habit  of  bathing  iji  the  pond;  that 
defendants  negligently  permitted  the  pond  to  be  frequented 
by  children,  to  remain  imguarded  and  unfenced,  neglected 
to  fill  said  excavation  and  to  feoice  the  same,  as  required 
by  divers  ordinances  which  were  pleaded,  and  such  failure 
resulted  in  the  death  of  plaintiff's  son,  who,  entering  the 
pond  where  it  seemed  to  be  shallow,  fell  over  into  the  deep 
portion  and  was  drowned." 

In  a  later  case,  Arnold  v.  St,  Louis,  152  Md.,  183,  48 
L.  E.  A.,  291,  75  Am.  St.  Eep.,  447,  demurrers  to  a  peti- 
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tion  were  held  properly  sustained  where  the  facts  dis- 
closed that  plaintiff's  intestates  were  drowTied  by  falling 
through  the  ice.  It  was  alleged  that  the  pond  was  un- 
guarded and  unfenced,  was  near  a  public  school,  and  was 
attractive  to  children,  who  were  in  the  habit  of  skating 
on  the  pond,  which  fact  was  known  to  the  defendants. 

In  Peninsular  Trust  Co.  v.  Gi'avd  Uapids,  131  i[ich., 
571,  it  wa8  held  that  the  City  of  Grand  Rapids  was  not 
liable  where  a  child  of  tend^er  years  wandered  upon  its 
premises,  upon  which  its  reservoir  constituting  a  part 
of  its  waterworks  system,  was  situated,  through  a  hole  in 
the  fence  enclosing  the  property,  and  was  drowned  in  the 
reservoir,  though  the  surroundings  were  such  as  to  be  espe- 
ciallv  attractive  to  children. 

ft, 

To  the  same  effect  is  the  case  of  Ritz  v.  Wheeling,  45 
W.  Va.,  262,  53  L.  R.  A.,  148. 

In  Dobbins  v.  Missouri,  Etc,  R.  Co.,  91  Tex.,  60,  38 
L.  R.  A.,  578,  it  w^as  held  that  a  railroad  company  was  not 
liable  where  a  child  of  tender  years  wandered  upon  its 
right  of  way  and  fell  into  a  trench  thereon  and  w^as  drowned 
in  the  water  accumulated  in  the  trench. 

In  Railway  Co,  v.  Beavers,  113  Ga.,  298,  54  L.  R.  A., 
314,  it  w-as  held  that  one  who  makes  an  excavation  upon 
his  land  is  not  bound  to  so  guard  it  as  to  prevent  injury 
to  children  coming  thereon  without  his  invitation  expres^s 
or  implied,  but  who  are  induced  to  do  so  merely  by  the 
alluring  attractiveness  of  such  excavation  and  its  surround- 
ings. 

To  the  same  effect  is  the  case  of  Otnaha  v.  Bowman,  63 
Xeb.,  333,  40  L.  R.  A.,  531,  where  a  boy  seven  years  old 
was  drowned  by  falling  off  a  raft  floating  on  a  pond  which 
had  been  made  by  the  city  in  constructing  and  filling  up 
a  certain  street. 
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To  the  same  effect  is  the  ease  of  Ratte  v.  Dawsori,  50 
Minn.,  450,  where  a  child  of  tender  years  was  taken  by 
an  older  sister,  to  whose  care  it  was  intrusted,  to  vacant 
residence  lots  in  the  city  for  recreation  and  pleasure,  and 
was  accidentally  knocked  down  and  killed  by  the  caving 
in  of  an  embanknaent  caused  by  the  excavation  of  sand, 
and  which  had  been  left  unfenced.  It  was  held  that  the 
land  owner  was  not  liable  in  damages,  and  that  he  owed 
no  duty  to  persons  coming  upon  the  premises,  without  his 
invitation,  to  protect  them  from  danger  from  the  excava- 
tions thereon.     The  Court  said: 

"There  is  nothing  to  take  the  case  out  of  the  general 
rule  that  where  the  owner  of  land,  in  the  exercise  of  his 
lawful  dominion  over  it,  makes  an  excavation  thereon,  so 
far  from  the  street  that  a  person  coming  on  to  the  land 
without  his  invitation,  would  be  a  trespasser  reaching  it, 
such  owner  is  not  liable  to  an  action  for  the  injuries  sus- 
tained. 

In  Orindley  v.  McKechnie,  163  Mass.,  494,  it  was  held 
that  an  owner  who  digs  a  deep  hole  on  his  imfenced  land 
about  25  feet  from  the  street,  which  fills  with  water,  and 
is  concealed  by  board-s  and  shavings  floating  on  the  sur- 
face, is  not  liable  in  damages  for  the  death  of  a  five-year- 
old  child,  who,  without  the  consent  of  the  owner,  goes  on 
the  land  and  is  drowned  in  the  hole. 

To  the  same  effect  is  Gillespie  v.  McOoumn,  100  Pa. 
St.,  144. 

There  are  some  cases  holding  a  contrary  doctrine  to 
that  announced  in  the  cases  herein  cited,  notably  cases  from 
Illinois  and  Kansas,  but  the  great  weight  of  authority  is, 
that  a  private  land  oAmer  is  not  liable  for  the  death  of,  or 
injuries  to  a  trespassing  child  on  his  premises  by  reason 
of  an  unguarded  pond  or  excavation. 
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In  the  case  of  Union  Pacific  R.  Co.  v.  McDonald,  150 
TJ.  S.,  262,  38  U.  S.  (L.  Ed.),  344,  which  is  also  relied 
on  by  plaintiff  in  error  to  support  his  contention  in  the 
present  case,  was  a  case  where  the  defendant  had  failed 
to  fence  in  a  slack  pit  kept  upon  its  land,  and  the  boy  was 
burned  by  falling  on  and  into  it.  Tlie  slack,  on  its  suiv 
face,  presented  no  sign  of  danger.  It  further  appears  that 
a  statute  required  the  defendant  to  put  a  fence  around  its 
slack  pit.  Under  the  circumstances  of  the  case,  which  it 
is  unnecessary  for  us  to  set  out,  the  Court  held  that  the 
boy  was  not  a  trespasser,  and  had  not  been  guilty  of  con- 
tributory negligence.  It  may  be  seen,  therefore,  that  that 
case  is  clearly  distinguishable  from  the  case  at  bar. 

In  the  turntable  cases  cited  and  relied  on  by  plaintiff 
in  error,  it  was  held  that  a  turntable  is  a  dangerous  ma- 
chine, and  that  a  railroad  company  who  maintains  it  un- 
fastened is  liable  for  injuries  to  a  child,  although  such  child 
be  a  trespasser,  for  the  reason,  that  by  the  exercise  of  ordi- 
nary care  upon  the  part  of  the  railway  company,  and  with 
little  expense,  the  danger  can  be  obviated.  It  is  different, 
however,  in  a  case  of  an  open  pond.  It  is  well-nigh  im- 
possible to  fence  or  guard  a  pond  in  such  a  way  as  to  keep 
children — especially  boys  of  the  age  of  plaintiff  in  error's 
initestate,  away  from  it  To  do  so,  would  necessitate  the 
draining  or  filling  of  the  pond,  which,  in  many  cases,  would 
require  a  large  expenditure  of  money,  and  would  result  in 
injury  to  the  owner. 

It  results  that  we  find  no  error  in  the  judgment  of  the 
Court  below,  and  it  will  be  affirmed  with  costs. 
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James  Crabtree  v.  Continentajl  Insubance  Company. 

Affirmed  by  the  Supreme  Court,  1916. 

1.  FiBB  Insurance.    Breach  of  conditUm  againgt  change  of  own^ 

erthip.    Executed  l>ut  undelivered  deed. 

A  fire  insurance  policy  contained  a  provision  making  it  void 
in  case  of  change  of  ownership.  The  insured  executed  a 
formal  deed  of  conveyance  to  another,  but  did  not  deliver 
the  same  absolutely,  there  being  unadjusted  some  measure- 
ments and  arrangements  before  the  trade  was  finally  to  be 
consummated.  During  the  pendency  of  these  matters,  the 
insured  property  was  destroyed  by  fire.  Held,  that  there 
had  been  no  change  of  title  and  that  the  policy  was  col- 
lectible. 

2.  Sakb.    Proofs  of  loss.    Waiver. 

An  insurance  company  waives  formal  proofs  of  loss  by  send- 
ing its  adjuster  to  the  premises  and  conferring  with  the 
owner  as  to  the  amount  of  loss  and  the  origin  of  the  fire. 


From  Scott  County. 

Appealed  from  the  Chancery  Court  of  Scott  County. 
A.  H.  Roberts,  Chancellor. 

J.  C.  J.  Williams  for  Complainant. 

Staples  &  Scott  for  Defendant. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

The  bill  in  this  cause  was  filed  to  recover  upon  a  fire 
insurance  policy  issued  by  the  defendant  on  certain  prop- 
erty belonging  to  complainant  in  ^fay,  1909,  for  a  term 
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of  five  years,  said  property  consisting  of  a  dwelling  house 
situated  on  complainant's  farm  near  Winfield,  in  Scott 
County,  Tennessee.  The  policy  issued  insured  said  prop- 
erty against  loss  by  fire,  and  contained,  among  other  con- 
ditions, the  following: 

*^If  any  change  other  than  by  the  death  of  the  insured 
take  place  in  the  interest,  title  or  possession  of  the  subject 
of  the  insurance  (except  change  of  occupancy  without  in- 
crease of  hazard)  wliether  by  legal  process  or  upon  or  by 
the  voluntary  act  of  the  insured,  or  otherwise,  the  same 
becomes  inoperative  and  void," 

Said  policy  contained  the  further  provision : 

"If  fire  occur  the  insured  shall  give  immediate  notice 
of  any  loss  thereby,  in  writing,  to  this  company,  protect 
the  property  from  further  damage,  and  within  sixty  days 
after  the  fire  (unless  such  time  is  extended  in  writing  by 
this  company)  shall  render  a  statement  to  this  company, 
signed  and  sworn  to  by  said  insured,  stating  the  knowledge 
and  belief  of  the  insured  as  to  the  time  and  origin  of  the 
fire,  the  int-erest  of  the  insured  and  of  all  others  in  the 
property,  the  cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon ;  also  any  changes  in  the  title,  use, 
occupation,  etc." 

And  the  further  provision: 

'*Xo  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  Court  of  law  or  equity, 
until  full  compliance  by  the  insured'  with  all  the  fore- 
going requirements." 

On  May  15, 1914,  just  four  days  lM?fore  the  expiration  of 
said  policy,  a  fire  occurred,  which  totally  consumed  the 
property  covered  by  said  policy.  Of  the  loss  by  this  fire 
the  evidence  shows  that  the  company's  agents  at  ^Tashville, 
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Tennessee,  were  promptly  notified,  and  on  the  second  day 
of  June,  1914,  the  defendant  company  sent  its  agent  to 
the  scene  of  the  fire,  and  the  loss  was  fully  investigated 
by  him,  the  evidence  showing  that  the  complainant  met 
said  agent  and  gave  him  all  the  facts  within  his  knowledge 
pertaining  to  said  fire  and  its  origin.  '  Said  agent  also  took 
the  affidavit  of  complainant  with  respect  of  the  title  and 
ownership  of  said  property  at  the  time  of  the  loss.  This 
agont  made  a  re{K>rt  of  his  investigation  to  the  company's 
general  agents  at  Xashviile,  Messrs.  Cooper  &  Hall,  who 
wrote  complainant  a  letter  on  June  17,  1914,  stating  that 
the  defendant  company  could  not  pay  the  loss  imder  said 
policy,  for  the  reason  that  at  the  time  of  the  fire  the  title 
to  the  property  covered  by  said  policy  of  insurance  was 
not  in  complainant,  but  that  an  investigation  having  shown 
that  the  loss  was  an  honest  one,  the  company  would  pay 
complainant  the  sum  of  $375  by  way  of  compromise  only, 
the  letter  expressly  stating  that  the  company  did  not  admit 
liability  on  said  policy.  This  proposition  was  refused  by 
complainant,  and  the  preseni:  suit  was  subsequently 
brought. 

The  defendant  company  answered  complainant's  bill, 
denying  its  liability  upon  said  policy,  and  pleaded  and 
relied  upon  the  failure  of  the  complainant  to  file  with  it 
or  its  agents  notice  or  formal  proofs  of  loss  in  \vriting,  as 
required  by  the  clause  of  the  policy  hereinbefore  set  out. 
The  answer  further  averred  that  said  policy  was  void  and 
could  not  be  enforced  against  defendant,  because  complain- 
ant had,  prior  to  the  fire  which  destroyed  said  property, 
parted  with  his  title  to  the  same  in  violation  of  the  terms  of 
said  policy,  by  conveying  the  same  to  one  R.  S.  Crabtree, 
without  notice  to  the  defendant,  and  was  not,  therefore,  the 
owner  of  said  proj^erty  at  the  time  of  the  fire. 
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TJpoiii  a  hearing  of  the  cause  upon  the  pleadings  and 
proof,  the  Chancellor  rendered  a  decree  dismissing  com- 
plainant's bill  and  taxing  him  with  the  costs  of  the  cause, 
from  which  he  has  appealed  to  this  Court,  and  has  assigned 
errors. 

The  evidence  shows  that  complainant,  at  the  time  of  se^ 
curing  said  policy  of  insurance,  lived  in  the  house  de- 
stroyed, but  on  ]S[ovember  18,  1918,  he  removed  from  said 
property  to  Dayton,  Tennessee,  renting  the  property  to 
his  uncle,  B.  S.  Crabtree,  who-  moved  into  the  dwelling 
house  two  or  three  days  after  complainant  had  vacated  it^ 
and  was  living  in  said  house  at  the  time  of  the  fire. 

Between  the  date  of  R.  S.  Crabtree's  removal  to  the 
property  and  the  date  of  the  fire,  to  wit,  February  18, 
1914,  complainant  and  his  uncle,  R.  S.  Crabtree,  agreed 
upon  an  exchange  of  properties,  and  complainant  executed 
to  his  uncle  a  deed,  absolute  on  its  face,  conveying  to  him 
the  land  upon  which  said  dwelling  house  was  situated, 
and  R.  S.  Crabtree  and  wife,  in  consideration  for  said  con- 
veyance, executed  to  complainant  a  deed  of  even  date,  con- 
veying to  him  a  tract  of  land  situated  in  the  same  county 
some  few  miles  from  Winfield,  Tennessee.  The  deeds  to 
the  respective  parties  were  duly  signed,  acknowledged  and 
delivered  by  the  parties  at  the  time  of  their  execution,  and 
the  deed  executed  by  complainant  to  R.  S.  Crabtree  was 
burned  in  the  fire  which  consumed  the  dwelling  house  cov- 
ered by  said  policy,  it  having  never  been  placed  of  record. 

The  imdisputed  evidence  shows  that  at  the  time  said 
deeds  were  executed  and  delivered  there  was  a  verbal  agree- 
ment between  eomplaintant  and  his  uncle  that  said  deeds 
should  not  take  effect,  and  the  trade  should  not  be  complete 
until  certain  surveys  should  be  made  for  the  purpose  of 
ascertaining  the  tnie  boundaries  and  the  exact  munber 
of  acres  in  the  R.  S.  Crabtree  tract,  and  to  locate  and  defi- 
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nitely  fix  one  of  the  lines  of  the  tract  to  be  conveyed  by 
complainant  to  R.  S.  Crabtree,  about  which  there  was  some 
dispute.  It  was  a  part  of  the  agreement  that  the  deeds, 
which  were  then  executed,  should  not  be  placed  of  record ; 
that  when  the  surveys  above  mentioned  should  be  made, 
and  if  the  parties  should  be  satisfied  with  them,  they  were 
then  to  execute  and  deliver  new  deeds  and  destroy  the  old 
ones.  The  surveys  agreed  upon  were  to  be  made  as  early 
as  convenient,  but  had  not  been  made  at  the  time  of  the 
fire,  which  consumed  the  d\velling  in  May,  1914. 

It  was  insisted  by  the  insurance  company  that  the  exe- 
cution of  the  deed  by  complainant  to  his  uncle,  R.  S.  Crab- 
tree, conveying  the  land  upon  which  said  dwelling  house 
was  situated,  violated  the  clause  in  the  policy  of  insurance 
to  the  effect  that  if  any  change  oth"Pr  than  by  the  death 
of  the  insured,  should  take  place  in  the  interest,  title  or 
possession  of  the  subject  matter  of  the  insurance  (except 
change  of  occupancy  without  increase  of  hazard)  whether 
by  legal  process  or  upon  or  by  the  voluntary  act  of  the  in- 
sured, or  otherwise,  the  same  becomes  inoperative  and  void, 
it  being  done  without  the  consent  of  the  insurer,  and  that 
such  violation  ui)on  the  part  of  the  insured  rendered  said 
policy  of  insurance  void.  Upon  the  other  hand,  it  is  in- 
sisted that  said  conveyance  was  only  conditional ;  never  be- 
came effective,  and  the  title  to  said  property,  therefore, 
never  passed  to  R.  S.  Crabtree,  but  was  in  complainant 
at  the  time  of  the  fire. 

It  has  been  held  by  our  Supreme  Court  that  a  fire  in- 
surance policy  is  a  personal  contract  for  the  indemnity 
of  the  insured,  and  does  not  go  with  the  property  on  its  sale 
as  an  incident  thereto,  in  the  absence  of  an  agreement,  or 
the  transfer  of  the  policy;  and  that  where  the  policy  pro- 
vides that  it  shall  be  void  if  any  change  should  take  place 
in  the  interest,  title  or  possession  of  the  property  insured, 
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and  the  insured  sells  such  property  to  others  w-ithout  a 
transfer  of  the  policy  and  without  any  notice  of  a  sale 
to  the  insurer,  such  sale  forfeits  the  policy,  and  the  pur- 
chaser cannot  recover  upon  the  same  for  a  loss  by  fire. 
Laundry  Co.  v.  Insurance  Co.,  121  Tenn.,  17;  Quarles 
V.  Clayton,  S7  Tenn.,  308 ;  Bennett  v.  Feaiherstone,  110 
Tenn.,  27. 

It  is  insisted  by  the  defendant  inmi ranee  company  that 
the  deed  which  was  executed  by  complainant  to  his  uncle, 
bffing  absolute  upon  its  face,  took  effect,  notwithstanding 
the  oral  condition  agreed  on  between  the  parties  at  the 
time  of  the  delivery  of  said  deed.  In  other  words,  it  is 
the  insistence  of  the  defendant  that  said  deed  could  not 
be  delivered  to  the  grantee  as  an  escrow,  and  upon  being 
delivered  to  the  grantee,  R.  S.  Crabtree,  operated  to  con- 
vey the  title  to  him,  freed  from  any  condition  not  expressed 
in  tJie  d(*ed  itself.  To  sup)K)rt  this  contention,  defendant 
ciU-^  :Nrr.  Devlin  on  Real  Estate  (M  Ed.),  Vol.  1,  Sec. 
314,  who  announces  the  nile  thus: 

'^\  (l(^ed  cannot  be  delivered  to  the  grantee  as  an  escrow. 
If  it  h(*  delivered  to  liim,  it  l)ecomes  an  operative  deed, 
freed  from  any  condition  not  expressed  in  the  deed  itself, 
and  it  will  vest  the  title  in  him,  though  this  may  not  have 
been  contem])lated  \\\un\  the  delivery  was  made  and  may 
l)e  contrary  to  the  intention  of  the  parties.  One  of  the 
grounds  upon  which  this  rule  is  based  is  that  parol  evi- 
dence is  inadmissible  to  show  that  the  deed  was  to  take 
effect  u])on  condition.  ^V  deed,'  says  Mr.  Justice  Harris, 
Van  only  be  delivered  as  an  e^scrow  to  a  third  person.  If 
it  be  intended  tli:\t  it  <liall  not  take  effect  until  some  sub- 
sequent condition  shall  l>e  performed,  or  some  subsequent 
event  shall  haj)i>eii,  such  condition  must  l)e  inserted  in  the 
deed  itself,  or  else  it  must  be  delivered  to  the  grantee. 
Wliether  a  deed  has  been  delivered  or  not  is  a  question  of 
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fact  upon  which,  from  the  very  nature  of  the  case,  parol 
evidence  is  admissible.  But  whether  a  deed,  when  deliv- 
ered, shall  take  effect  absolutely  or  only  upon  the  per- 
formance of  some  condition  not  expressed  therein,  cannot 
be  determined  by  parol  evidence.'  " 

Also  our  own  cases  of  Brown  v,  Reynolds,  5  Sneed, 
639,  and  Johnson  v.  Branch,  11  Hum.,  521. 

We  are  of  opinion  that  the  rule  announced  by  Mr.  Dev- 
lin does  not  obtain  at  the  present  time  in  this  State,  though 
there  is  an  expression  to  that  effect  in  the  two  Tennessee 
cases  above  mentioned.  We  think,  howver,  the  rule  an- 
nounced by  Mr.  Devlin  and  the  cases  of  Brown  v.  Reyn- 
olds and  Johnson  v.  Branch,  supra,  has  been  materially 
modified  by  our  Supreme  Court  in  the  more  recent  cases 
of  Alexander  v.  Wilkes,  11  Lea,  225 ;  Majors  v.  McNeilly, 
7  Heisk.,  294,  and  Breeden  v.  Grigg,  8  Bax.,  163. 

In  the  first  of  these  cases  the  Court  says: 

"An  escrow,  as  defined  by  the  common  law,  is  a  written 
intitrument  delivered  to  a  third  person  to  take  effect  on  the 
happening  of  a  contingency.  The  term  was  originally 
applied  to  a  deed,  but  has  been  extended  first  to  sealed 
obligations,  and  then  to  ^nritten  contracts  generally.  And 
it  has  been  usually  held  that  if  the  instrument  be  delivered 
into  the  manual  possession  of  the  grantee,  it  cannot  operate 
as  an  escrow,  though  the  parties  may  both  have  meant  it 
should.  It  will,  in  such  case,  take  effect  discharged  of 
the  condition.  This  rule  of  the  common  law  was  recog- 
nized in  Johnson  v.  Branch,  11  Hum.,  521,  and  Brown 
V.  Reynolds,  6  Sneed,  639.  In  the  first  of  these  cases, 
the  delivery  was  by  the  surety  to  his  principal  to  procure 
an  additional  surety  named,  not  to  the  obligee.  In  the 
second  case,  the  delivery  was  to  the  obligee  to  be  handed 
to  a  third  person  to  keep.  In  Majors  v.  McNeilly,  7  Heis., 
294,  the  delivery  of  the  notes  was  by  the  surety  to  the  payee 
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upon  his  agreement  that  they  should  not  be  operative  until 
another  surety  was  procured,  and  that  he  would  hand  them 
to  the  principal  obligor  to  procure  the  other  surety;  but 
the  payee,  it  seems,  never  did  hand  the  notes  to  the  prin- 
cipal. The  surety  was  relieved  in  this  case,  as  was  the 
obligor  in  the  preceding  case  cited.  In  Breeden  v.  Qrigg, 
8  Bax.,  163,  the  delivery  was  by  the  makers  of  the  note, 
directly  to  the  payee,  and  upon  a  condition,  the  instru- 
ment being  treated  by  the  Court  as  an  escrow,  and  the 
maker  was  relieved,  even  after  judgment  at  law  on  the 
note,  upon  a  bill  in  Chancery.  The  Coifrt  met  tihe  objec- 
tion that  the  defense  should  have  been  made  on  the  trial 
at  law  by  saying  that  the  remedy  was  not  clear  and  unem- 
barrassed at  law.^' 

Continuing  the  Court  says : 

"From  this  review  of  our  decisions,  it  will  be  seen  that 
the  rigid  rule  of  the  common  law  has  been  modified  in 
this  State  so  as  to  give  relief  both  at  law  and  in  equity  al- 
though the  delivery  may  have  been  directly  to  the  payee 
or  obligee." 

We  are  of  opinion,  therefore,  that  the  deed  of  complain- 
ant to  R.  S.  Crabtree,  in  view  of  the  verbal  agreement  be- 
tween them,  did  not  pass  the  title  to  said  property  to  E.  S. 
Crabtree,  but  the  title  still  remained  in  the  complainant 
until  said  condition  should  be  performed,  and  was  in  him 
at  the  time  of  the  fira  This  l>eing  true,  there  was  no 
forfeiture  of  the  policy. 

As  to  the  second  insistence  of  the  defendant,  which  is 
to  the  effect  that  complainant  forfeited  his  rights  under 
said  policy  by  his  failure  to  file  formal  proofs  of  loss  with 
the  company  within  sixty  days  after  the  fire,  as  required 
in  the  second  clause  of  the  policy  hereinbefore  set  out,  it 
suffices  to  say  that  we  think  the  company  waived  this  con- 
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dition  of  the  policy.     Ligon  v.  Insurance   Company,   87 
Tenn.,  341 ;  Insurance  Co.  v.  Normeni,  91  Tenru,  1. 

The  evidence  shows  that  the  company's  agent  or  ad^ 
juster  was  ^ent  to  the  scene  of  the  fire;  went  upon  the 
premises,  and  made  a  full  investigation  of  the  fire;  the 
loss  resulting  therefrom,  and  the  status  of  the  title  to  the 
property.  Complainant  says  that  he  met  the  company's 
agent,  went  over  the  facts  pertaining  to  the  fire  with  him 
fully,  and  gave  him  all  the  information  in  his  possession 
concerning  the  same;  and  it  appears  that  soon  aft^r  this 
agent  made  this  investigation  defendant's  general  agents, 
Messrs.  Cooper  &  Hall,  wrote  complainant  the  following 
letter: 

''Nashviixb,  Tenn.,  June  17,  1914. 

"James  Cbabtsee,  Esq., 
"Dayton,  Tenn. 

"Dear  Sib:  We  took  up  with  the  Chicago  office  last 
week  the  question  of  any  loss  sustained  under  National 
No.  781354,  issued  to  you  by  the  National  Insurance  Com- 
pany through  its  Huntsville  agency,  and  under  your  sworn 
statement  we  beg  to  advise  you  that  the  title  to  this  prop- 
erty had  passed  from  you  to  your  unele,  Horace  Crabtree, 
by  deed,  and  inasmuch  as  you  were  no  longer  owner  of 
the  property  insured,  the  National  does  not  feel  that  it 
should  be  held  responsible  under  said  policy. 

"However,  investigation  having  shown  that  the  loss  was 
an  honest  one,  we  are  willing  to  pay  you  the  sum  of  $375, 
purely,  however,  in  the  nature  of  a  compromise  settlement, 
and  not  admitting  any  liability  on  the  part  of  the  company. 

"We  are  authorized  to  make  you  this  proposition,  and 
will  be  glad  to  have  you  advise  us  whether  or  not  you  care 
to  accept  same.  Yours  very  truly, 

"Coobee  &  Hall^  State  Agents." 
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This  letter  stated  that  an  investigation  bad  been  made, 
Tvhich  showed  the  loss  to  be  an  honest  one,  but  payment  of 
the  policy  in  full  was  refused  upon  tbe  ground  that  the 
investigation  showed'  that  complainant  was  not  the  owner 
of  the  property  at  the  time  of  the  fire.  It  appears  that 
no  formal  proofs  of  loss  were  ever  demanded  by  the  com- 
pany, and  it  cannot  now  rely  upon  the  complainant's  fail- 
ure to  furnish  them,  in  view  of  the  facts  above  stated. 

It  results  that  we  are  of  opinion  that  the  complainant 
is  entitled  to  a  decree  for  the  full  amount  of  said  policy, 
to  wit,  $750,  which,  the  proof  shows,  is  less  than  his  actual 
loss,  with  interest  from  July  15,  1914,  and  a  decree  will 
be  entered  here  accordingly. 

The  defendant  will  pay  the  costs  accruing  in  this  Court 
and  in  the  Court  below. 
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J.  E.  Lamflet  v.  Eble  M.  Eaust. 

Writ  o£  oertiorari  denied  by  the  Supreme  Court,  1916. 

AuTOMOHZLB  OwiTEBS.  Not  liable  for  injuries  inflicted  by  chauffeur 
while  the  latter  is  operating  a  machine  tDholly  for  his  own 
pwrposes. 

An  owner  of  an  automobUo  cannot  be  held  liable  for  InJurieB 
reoelTed  by  a  pedestrian  because  of  celUsioa  wltb  an  auto- 
mobile operated  by  bis  chauffeur  at  the  time  for  his  own 
purposes  and  without  the  knowledge  and  acquiescence  of  the 
owner. 


Pbom  Davidson  County. 

Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.    Thos.  E.  Matthews,  Judge. 

■ 

J.  W.  PucKETT  for  Plaintiff  in  Error. 

Hume  &  Cornelius  for  Defendant  in  Error. 

Me.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  the  plaintiff  in  error  in  the 
Court  below  against  Earl  M.  Fain  to  recover  damages  for 
personal  injuries  growing  out  of  an  automobile  accident 
on  the  Harding  Pike,  near  Nashville,  Tennessee. 

At  the  conclusion  of  the  evidence  in  the  case,  defendant 
in  error  (diefendant  below)  moved  the  Court  to  direct  a 
verdict  in  his  favor,  which  motion  was  sustained,  ^d 
plaintiff  in  error's  suit  was  dismissed.  From  the  judg- 
ment of  dismissal  he  has  appealed  to  this  Court,  and  has 
assigned  errors. 


520  COUET  OF  CIVIL  APPEALS, 

Lampley  v.  Fain. 

While  the  assignments  are  several  in  number,  they  all 
go  to  the  same  question,  and  that  is,  that  the  Court  erred 
in  directing  a  verdict  in  favor  of  the  defendant  below  upon 
his  motion  made  at  the  close  of  all  the  evidence  in  the  case. 

The  undisputed  evidence  shows  that  on  February  15, 
1&15,  the  defendant  in  error's  automobile,  while  being 
driven  by  the  colored  chauffeur  of  Mrs.  Myer  Cohen  on 
the  Harding  Pike,  near  tiie  City  of  Xashville,  Tenjiessee, 
collided  with  the  wagon  of  plaintiff  in  error,  in  which  he 
and  his  companion  were  riding,  overturning  the  same, 
throwing  the  plaintiff  in  error  out,  on  account  of  which  he 
sustained  painful  injuries. 

The  defendant,  in  error  operated  a  billiard  hall  in  the 
City  of  Nashville,  which  he  leased  from  Mrs.  Cohen  and 
her  husband,  who  lived  upstairs  over  said  hall.  Mrs. 
Cohen  kept  an  automobile  and  a  colored  chauffeur.  Her 
automobile  had  been  sent  to  the  shop  to  be  repainted. 
While  her  car  was  thus  in  the  shop  she  arranged  with  the 
defendant  in  error  to  let  her  use  his  automobile  twice,  a 
week  in  going  to  market,  and  agreed'  that  defendant  in 
error  might  keep  his  automobile  in  her  garage,  which  was 
located  in  the  rear  of  the  premises,  where  defendant  in 
error  did  business,  during  the  time  her  automobile  was  in 
the  shop.  Defendant  in  error  had  formerly  kept  his  auto- 
mobile in  the  garage  of  the  Tennessee  Auto  Company.  It 
was  agreed  and  understood  between  the  defendant  in  error 
and  Mrs.  Cohen  that  she  was  to  keep  the  automobile  under 
lock  and  key,  and  not  let  it  go  out,  except  when  she  or  her 
husband  were  ^dth  it 

On  the  aftorno(^n  of  the  accident  the  colored  chauffeur 
went  to  Mrs.  Cohen's  room — secured  the  key  to  the  garage, 
and  with  another  colorod  man,  took  tho  car  out,  and  was 
driving  the  same  on  the  Harding  Pike  when  the  collision 
occurred.    The  car  was  taken  out  of  the  garage  by  the  col- 
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ored  chauffeuT  of  Mrs.  Cohen  without  her  knowledge  or 
that  of  the  defendiint  in  error,  and  be  was  operating  it 
for  his  own  pleasure  at  the  time,  and  not  in  the  interest 
of  his  employer,  Mrs.  Cohen.  The  evidence  shows  that 
the  ratchet  of  the  hand  brake  was  worn,  and  on  the  morn- 
ing of  the  acoident  defen-dant  in  error  sent  word  to  Mrs. 
Cohen's  chauffeur,  Zach  Ed'wards,  to  repair  said  ratchet 
by  filing  a  notch  in  it  so  that  the  lever,  of  the  brake  would 
hold  wifxii  set  up,  but  the  undisputed  evidence  is  that  he 
did  not'^authorize  ihe  chauffeur  to  take  the  machine  out 
of  the  garage  for  this  purpose,  and  that  it  was  not  neces- 
sary' to  do  so  in  order  to  repair  the  ratchet  It  is  not 
claimed  by  the  chauffeur  that  he  was  operating  the  car 
for  the  purpose  of  testing  the  ratchet  at  the  time  of  the 
collision.  He  admitted  that  he  took  the  car  out  of  the 
garage  without  the  consent  of  either  Mrs.  Cohen  or  the 
defendant  in  error. 

We  are  of  the  opinion  that  the  trial  Judge  was  correct 
in  directing  a  verdict  in  favor  of  the  defendant  below.  Un- 
der the  undisputed  facts,  we  are  of  the  opinion  that  no  re- 
lation of  master  and  servant  existed  between  the  defend- 
ant in  error  and  the  colored  chauffeur,  Zach  Edwards.  In 
the  operation  of  the  automobile,  Edwards  did  not  repre- 
sent the  defendant  in  error,  but  was  operating  it  for  his 
own  pleasure,  and  without  the  defendant  in  error^s  con- 
sent or  knowledge. 

The  doctrine  of  respondeat  superior  applies  only  when 
the  relation  of  master  and  servant  is  shown  to  exist  between 
the  wrongdoer  and  the  person  sought  to  be  charged  with 
the  injury.     Ooodman  v.  Wilson,  129  Tenn.,  464. 

"The  owner  of  an  automobile  is  not  liable  to  one  who  is 
injured  by  the  negligence  of  his  chauffeur  while  operat- 
ing the  machine  without  his  knowledge  or  permission,  and 
for  a  purpose  other  than  that  for  which  he  was  employed, 
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aa  where  the  driver  is  on  an  errand  personal  to  himself ,  or 
19  making  a  dietour  for  his  own  purposes;  and  if  a  diauf- 
fear  takes  out  his  master's  automobile  in  violation  of  in- 
structions that  it  must  not  be  taken  out  without  the  ex- 
prew  orders  of  himadf  or  hi»  wife,  the  owner  may  be  i«- 
lieved  from  liability  in  the  event  of  the  oeeursnce  of  an 
accident."  Ruling  Case  Law,  Vol.  2,  Sec.  33,  page  34; 
Fleisehner  v.  Dvrgm,  207  Mass.,  346,  20  Am.  Cas.,  1291, 
33  L.  R.  A.  (K  SO,  79,  and  note;  RUey  v.  RoacK  1«8 
Mich.,  294,  »7  L.  R  A,  (K  8;),.  834^  and  note;  Mom 
V.  Matthews,  Wl  Pa.  St.,  488,  29  L.  R  A.  (N.  S.),  866. 

The  fact  that  the  defendant  in  error  admitted  to  a  frigid 
of  plaintiff  in  error,  after  the  accident,  that  he  was  the 
owner  of  the  machine,  and  expressed  a  willingness  to  meet 
plaintiff  in  error  on  the  morning  following  the  accident 
at  a  drug  store  in  Nashville,  and  dliscuss  the  matter  with 
him  with  a  view  of  reaching  a  compromise,  is  immaterial 
in  view  of  the  undisputed  evidence  that  the  colored  chauf- 
feur was  operating  the  car  without  the  consent  of  the  de- 
fendant in  error,  and  not  in  the  prosecution  of  the  defend- 
ant in  error's  business. 

Evidence  was  offered  by  the  plaintiff  below  tending  to 
show  that  after  the  accident,  upon  defendant  in  error  be- 
ing called  over  the  telephone  by  J.  R.  Cook  (proprietor 
of  the  Broadway  Drug  Company),  at  the  instance  of  plain- 
tiff below,  he  stated  that  the  automobile  belonged  to  him 
and  requested  to  arrange  with  the  plaintiff  to  meet  him 
the  next  morning  at  the  Broadway  Drug  Company^s  place 
of  business  for  the  purpose  of  discussing  a  compromise 
with  the  plaintiff. 

This  evidence  was  incompetent,  and  would,  no  doubt, 
have  been  excluded  by  the  Court,  if  exception  had  been 
taken  to  it  at  the  time  it  was  offered.  In  view  of  the  un- 
disputed evid-enco  that  the  automobile  was  being  operated 
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■ 

by  the  colored  chauffeur  wilibout  the  consent  of  defendant 

« 

in  error,  and  for  his  own  pleasure  or  purposes,  it  is  ren- 
dered immaterial  in  the  determination  of  the  question  of 
whether  or  not  the  case  should  have  been  submitted  to  the 

The  judgment  is  affirmed  with  costs. 


j.  m.  robinbon-nobton  company  v.  t.  h. 

Habbis,   £T  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court^  1916. 

1.  Gekkral  Assionment.     Instruments  purporting  to  he.    Invor 

lidity. 

An  Instrument  purporting  to  be  a  general  assignment  is  abso- 
lutely void  unless  accompanied  by  the  sworn  schedule  pro- 
vided by  Act  of  1881. 

2.  Same.    Rights  of  creditors  against  vendees  of  the  Trustee. 

The  general  creditors  of  the  maker  of  such  an  assignment 
may  bring  attachment  against  the  goods  in  the  hands  of  the 
vendees  of  the  trustee  or  may  hold  them  personally  liable 
for  the  value  thereof. 

3.  Same.    Purchases  from  trustee  chargeable  with  notice. 

Purchasers  from  such  trustee  are  chargeable  with  notice  of 
the  latter's  defective  title. 

4.  Same.    Fraudulent  conveyance.    Acquiescence. 

Such  conveyances  are  to  be  treated  as  fraudulent,  and  the 
fraud  may  be  waived.  But  delay  of  six  weeks,  during  which 
time  complainants  were  investigating  their  rights,  would 
not  afford  sufficient  time  for  ratification. 


524  COURT  OF  CIVIL  APPEALS, 

Robinson-Norton  Co.  v.  Harris. 

5.  Attachment.    Damaffes  for  $uin0  out. 

There  can  be  n6  recovery  of  damages  occasioned  by  the  suing 
out  or  levying  of  an  attachment  where  complainant  had  legal 
grounds  for  the  writ. 


From  Dickson  County. 


Appealed  from  the  Chancery  Court  of  Dickson  County, 
J.  T.  Stout,  Chancellor. 

H.  M.  Leech  and  Leech  &  Leech,  for  appellants. 

Louis  Leftwich^  for  appellees. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

In  the  summer  of  1913  defendant  Harris  was  a  mer- 
chant  at  Dickson.  Becoming  financially  embarrassed,  he 
undertook  on  the  23rd  of  July  to  make  a  general  assign- 
ment to  defendant  R.  M.  Leech  for  the  benefit  of  all  his 
creditors.  The  effort  was  to  convey  to  the  trustee  all  of 
the  merchandise,  furniture  and  books  of  accounts  owned 
by  Harris  at  the  time.  The  instrument  was  immediately 
registered,  and  on  the  same  day  Mr.  Leech  as  assignee 
sold  to  defendants  Hutton  and  Mrs.  Addie  Hunt  the 
property  assigned  at  fifty  per  cent,  of  the  invoice.  The 
amount  thus  ascertained  aggregated  some  thirty-five  hun- 
dred dollars,  which  was  paid  in  cash.  On  the  same  day 
the  trustee  prepared  a  pro  rata  sheet  and  transmitted  to 
the  respective  creditors  of  Harrris  their  proportion  of  the 
trust  fund.  Complainants,  four  of  his  creditors,  declined 
to  retain  the  check  or  to  accept  the  trust,  and  on  the  6th 
day  of  September  following  filed  their  original   attach- 
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ment  bill  against  Messrs.  Leech  and  Harris  and  Mr.  Hut- 
ton  and  Mrs.  Hnnt^  and  had  the  goods  or  a  considerable 
portion  of  them  attached. 

The  bill  was  filed  upon  the  theory  that  the  deed  of 
trust  was  fraudulent  in  law  and  in  fact  and  also  that  it 
was  absolutely  void  because  it  purported  to  be  a  general 
assignment  and  yet  was  not  drafted  nor  executed  as  the 
law  prescribes.  It  was  also  assailed  as  void  because  of  de- 
fective acknowledgment  and  for  insufficient  description. 
There  was  likewise  the  charge  that  the  whole  arrange- 
ment was  a  scheme  devised  for  the  purpose  of  evading  the 
Bulk  Sales  Act,  thereby  enabling  Hutton  and  Mrs.  Hunt 
to  become  the  purchasers  of  the  stock  immediately  and 
without  giving  notice  to  creditora. 

Pleas  in  abatement  to  the  attachment  and  also  elaborate 
answers  were  filed  by  the  defendant.  A  receiver  for  the 
goods  was  appointed  soon  after  the  filing  of  the  bill,  but 
his  services  were  dispensed  with  or  at  least  he  was  ex- 
cused from  making  sale  upon  the  execution  by  Hutton 
and  Mrs.  Hunt  of  a  bond  conditioned  to  pay  such  debts  as 
the  Chancery  Court  might  adjudge  were  due  complain- 
ants at  final  hearing.  Upon  this  being  done  the  pur- 
chasers were  restored  to  possession  of  the  goods. 

These  purchasers  also  asked  that  their  answer  be  treated 
as  a  cross  bill  for  the  purpose  of  recovering  damages  from 
complainant  occasioned  by  the  wrongful  serving  of  the 
attachment  and  detention  of  the  goods  from  them. 

At  the  hearing  the  Chancellor  decided  that  the  four 
complainants,  namely  Robinson  &  Company,  Harris  So- 
linsky  &  Company,  Julian  Kokange  Co.,  Tinsley  Milli- 
nery Company,  were  entitled  to  a  recovery  of  their  respec- 
tive sums  with  interest,  less  a  credit  of  forty-five  per  cent, 
of  the  amount  held  by  Trustee  Leech  for  their  benefit.  This 
latter  sum  was  in  the  hands  of  Mr.  Leech  at  the  time  of 
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the  decree  and  was  paid  into  the  Court  by  him  cheerfully, 
and  to  this  part  of  the  decree  there  was  no  exception  and 
no  appeal.  The  Chancellor  proceeded  to  adjudge  that 
complainants  named  recover  of  defendants  Harris,  Hut- 
ton  and  Mrs.  Hunt,  principals,  and  their  sureties  on  their 
replevin  bond  the  respective  sums  due  them,  aggregating 
after  deduction,  $413.69,  and  the  costs.  From  this  decree 
Hutton  and  Mrs.  Hunt  prayed  and  perfected  their  appeal 
and  are  here  assigning  numerous  errors. 

We  hardly  think  it  necessary  to  treat  separately  of  the 
eight  assignments  of  error,  as  we  can  touch  upon  all  of 
them  by  conjoint  discussion.  We  have  given  this  case  a 
great  deal  of  examination  and  thought.  The  learning 
and  skill  manifested  challenged  our  attention,  and  this 
was  reinforced  by  the  emphasis  placed  upon  what  is  urged 
to  have  been  wrongful  treatment  of  appellants.  Not- 
withstanding all  of  this,  we  feel  constrained  to  the  conclu- 
sion that  learned  coimsel  for  complainants  was  within  his 
legal  and  equitable  rights  in  pursuing  his  remedies  and 
that  the  decree  of  the  Chancellor  is  justified  by  the  law 
and  the  evidence. 

Tt  will  be  recalled  that  the  purchasers  of  the  goods  ex- 
ecuted a  bond  such  as  substituted  their  personal  liability 
in  lieu  of  the  goods  in  case  complainants  were  held  en- 
titled ta  recovery;  and  if  complainants  had  the  right  to 
maintain  their  attachment  and  secure  decree  for  their 
debts  a  personal  judgment  against  the  seller  and  the  pur- 
chasers was  the  proper  thing. 

We  are  of  opinion  that  the  instrument  which  Harris 
undertook  to  execute  was  intended  a^  a  general  assign- 
ment imder  the  Acts  of  1881,  and  that  this  intention  was 
manifested  by  its  phraseology.  At  all  events,  everyone 
concerned  with  it  interpreted  it  as  a  general  assignment 
and  we  must  so  treat  it  in  applying  the  legal  test :    Bank  v. 
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Noe,  86  Tenn.,  21.  Tested  by  tJiese  rules  the  instrument 
must  be  pronounced  absolutely  void;  and  this  conclusion 
is  unavoiadable.  There  was  no  accompanying  schedule 
describing  the  property  and  verified  by  oath  as  prescribed 
by  the  act.  This  omission  was  fatal.  Bmik  v.  Noe,  supra, 
Steedman  v.  Dobbins,  9  Pick.,  402;  Fertilizer  Co.  v. 
Thomas,  13  Pick.,  482.  Again,  while  not  making  it  the 
basis  of  our  decision,  we  shall  remark  that  the  description 
of  the  property  should  have  been  a  little  more  particular. 
Tn  addition,  the  acknowledgment  is  defective  in  that  it  is 
without  date,  and  it  fails  to  contain  the  recital  that  the 
bargainor  had  acknowledged  its  execution  for  the  purposes 
therein  contained. 

The  real  question  presented  is  as  to  the  legal  or  equita- 
ble rights  of  creditors  of  the  assignor  when  an  instrument 
is  void  because  of  the  omission  of  something  required 
by  statute.  In  other  words,  what  remedies  are  open  to 
creditors  when  an  instrument  is  void  in  law  and  not  void 
in  fact  ?  We  pause  at  this  juncture  to  state  that  we  are  of 
opinion  that  neither  Mr.  Leech  nor  Mr.  Harris  nor  the 
purchasers  of  the  goods  were  moved  by  an  actual  intent 
to  defraud  creditors.  We  are  convinced  that  Harris  did 
what  he  deemed  was  his  legal  right,  namely,  make  a  gen- 
eral assignment  for  the  benefit  of  all  of  his  creditors,  and 
that  Mr.  Leech  thought  that  he  had  the  right  to  sell  the 
goods  on  the  same  day  of  his  qualification  and  execution 
of  bond  in  bulk  and  by  private  sale ;  and  we  are  persuaded 
that  he  received  their  market  value  from  the  purchasers 
and  proceeded  to  distribute  the  trust  funds  among  the 
creditors,  less  his  expenses  and  commission.  But  the  best 
of  intentions  can  not  overcome  that  which  the  law  ex- 
pressly says  is  constructively  fraudulent. 

It  is  earnestly  contended  by  able  counsel  that  in  the  ab- 
sence of  actual  fraud  creditors  can  proceed  to  attach  the 


528  COUET  OF  CIVIL  APPEALS, 

Robinson-Norton  Co.  v,  Harris. 

goods  in  a  Court  of  equity  only,  and  that  when  they  re- 
sort to  this  tribunal  the  creditors  may  be  repelled  if  guilty 
of  laches,  or  h^ve  acquiesced  in  the  fraud.  It  is  really  un- 
necessary for  us  to  make  a  distinction  between  legal  and 
equitable  procedure  in  the  case  at  bar,  for  the  reason  that 
we  have  reached  the  conclusion  that  complainants  by  de- 
laying the  institution  of  their  suit  some  six  weeks  after  the 
transfer  did  not  lose  either  their  l^al  or  equitable  right 
to  hold  the  purchasers  to  the  extent  of  the  Value  of  the 
goods.  In  other  words,  if  the  instrument  which  was  a  nec- 
essary chain  in  the  title  of  the  purchasers  was  absolutely 
void  and  did  not  bring  about  a  change  of  ownership  from 
the  assignor  to  the  assignee,  there  was  no  necessity  of  in- 
stant action  by  the  creditors  against  the  purchasers.  Hut- 
ton  and  Mrs.  Hunt  knew  both  as  a  fact  and  as  a  matter  of 
law  that  Harris  had  not  succeeded  in  transferring  his 
goods  to  Leech.  Hence  the  purchase  from  Leech  was  in 
law  ineffectual  to  change  the  title:  2  Rul.  Case  Law, 
680-81.  As  a  consequence  they  held  the  goods  as  con- 
structive trustees  of  the  creditors  of  Harris  and  were  sub- 
ject to  suit  personally  or  the  creditor  might  proceed  to  at 
tach  the  goods.  Daly  v.  Drug  Co.,  19  Cates,  402.  The 
ingenious  argument  of  counsel  for  appellants  is  that  com- 
plainants were  informed  on  July  24th  of  the  transaction 
and  of  the  sale  to  the  defendant  publishers  and  were  also 
made  aware  of  the  situation  and  of  defects  of  title,  and 
alro  knew  that  the  purchasers  were  proceeding  in  busi- 
ness and  were  buying  new  stock.  It  is  plausibly  argued 
that  six  weeks  delay  repelled  them  because  it  was  their 
duty  to  disaffirm  at  once  and  bring  theis  suit.  As  we 
before  intimated,  if  it  be  conceded  that  the  rule  of  laches 
and  acquiescence  be  applicable,  we  are  unable  to  say  that 
these  complainant  creditors  with  their  small  claims  and 
some  of  them  non-residents  did  not  act  with  reasonable 
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promptness.  In  the  first  place  the  situation  suggested 
much  inquiry  and  conferring  with  and  among  creditors. 
It  also  required  an  examination  to  ascertain  the  value  of 
the  goods.  This  required  time.  Again  complainants 
must  be  repelled  if  at  all  upon  the  doctrine  of  estoppel; 
and  this  never  applies  for  parties  who  are  not  innocent, 
nor  ever  to  parties  who  do  not  legally  suffer  because  of 
postponement;  Parker  v.  Hotel  Co.,  12  Pick.,  286.  Every 
case  must  turn  largely  upon  its  own  facts :  Pearson  v.  Hotel 
Co.,  3  Thompson,  606 ;  and  it  is  hard  to  conceive  of  a  case 
where  six  weeks  delay  in  pursuing  parties  who  are  not  in 
law  innocent  purchasers  and  who  might  for  several  years 
be  held  personally  liable  can  be  said  to  be  prejudiced  by 
a  delay  of  six  weeks. 

It  is  earnestly  insisted  that  there  can  be  no  personal  lia- 
bility upon  the  part  of  purchasers  when  an  instrument  is 
void  in  law.  We  are  of  opinion  that  the  contrary  of  this 
proposition  is  established  by  the  preceding  decisions  herein 
cited  and  by  numerous  other  cases.  In  fact  the  reasoning 
of  the  Court  in  Solinshy  v.  Banh,  1  Pick.,  368,  wherein 
it  was  held  that  a  fraudulent  vendee  might  be  personally 
sued,  was  just  as  applicable  to  vendees  from  trustees  hold- 
ing under  void  instruments  as  in  cases  of  actual  fraud. 

If  right  in  our  conclusion  that  an  attachment  was  justi- 
fied and  authorized,  as  it  seems  to  have  been  by  the  decis- 
ions treating  of  general  assignments,  then  there  could  be 
no  recovery  of  damages  on  the  part  of  the  purchasers  and 
the  Chancellor  was  not  in  error  in  so  deciding. 

What  we  have  said  disposes  specifically  of  the  subject 
of  assignments  1,  2,  3,  4,  5,  6,  7  and  8.  We  have  dis- 
covered no  sufficient  legal  warrant  for  decreeing  a  dif- 
ferent .result.  It  is  somewhat  anomalous  that  creditors 
attacking  an  assignment  are  allowed  by  the  Chancellor 
to  participate  in  the  trust  fund;  but  as  pointed  out  be- 
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fore,  Mr.  Leech  did  not  object  to  this  part  of  the  decree, 
nor  do  we  find  this  action  of  the  Chancellor  to  be  as- 
sailed by  appellants.  Hutton  and  Mrs.  Hunt  will  be 
taxed  with  the  cost  of  this  appeal  along  with  the  sureties 
upon  their  appeal.  The  costs  of  the  lower  Court  will 
be  paid  as  they  were  adjudged  by  the  Chancellor. 


Lee  Horn^  Admk.,  v.  Laura  May  Shelton. 
Affirmed  by  the  Supreme  Court,  1916. 

1.  Mabbiage.     Invalid    where    formalities    required    hy    statute 

absent 

A  marriage  contracted  without  bond  and  license  and  a  duly 
authorized  official  as  prescribed  by  our  statute  is  void. 

2.  Same.    Estoppel  upon  parties  or  their  privies  to  deny  validity 

of  a  marriage.    Estoppel  not  available  where  illegality  well 
known. 

While  in  some  cases  the  husband  or  the  wife  and  possibly 
their  privies  may  be  held  estopped  to  question  the  validity 
of  a  marriage,  an  estoppel  will  not  avail  where  the  union 
was  affected  meretriciously,  and  with  full  knowledge  of  its 
illegality  and  impropriety. 

3.  Same.    Compensation  for  services.   Denied  woman  in  such  case, 

A  woman  who  has  lived  with  a  man  for  some  years  as  his 
mistress,  although  claiming  with  his  consent  to  be  his  wife, 
is  not  entitled  to  compensation  out  of  the  estate  of  the  man 
for  services  rendered  during  their  relation. 


From  Unicoi  County. 


Appeal  from  the  Chancery  Court  of  Uniooi   County, 
Hal  H.  IIaynes^  Chancellor. 
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TiiAD  A.  Cox  AND  Ben  H.  Taylob,  for  complainants. 

Jas.  B.  Cox,  for  defendant. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Lee  Horn  and  others,  children  and  heirs  at  law  of  one 
Erank  Horn,  filed  their  original  bill  against  Laura  May 
Shelton  for  the  purpose  of  securing  a  decree  that  she  was 
not  the  lawful  wife  of  their  deceased  father  and  not  en- 
titled to  homestead  and  dower  and  other  rights  as  his 
widow.  It  was  alleged  that  she  was  in  possession  of  cer- 
tain real  estate  claiming  it  as  homestead,  and  an  injunc- 
tion against  her  assertion  of  any  right  to  the  title  and  pos- 
session was  sought.  The  Shelton  woman  filed  an  answer 
and  cross  bill.  Her  averments  were  in  substance  that  she 
was  the  lawful  wife  and  at  the  time  of  the  filing  of  the 
bill  the  lawful  widow  of  Frank  Horn  and  entitled  to  all 
rights  as  such;  she  also  alleged  that  Horn  and  she  had 
been  la\vfully  married  in  1911  and  had  lived  together  as 
man  and  wife  until  the  death  of  the  husband  in  1915,  that 
she  and  Frank  Horn  treated  each  other  as  husband  and 
wife  and  each  held  the  other  out  as  such,  and  that  in  con- 
sequence she  acquired  the  rights  of  a  wife  notwithstanding 
irregularity  in  the  marriage.  She  also  averred  that  she 
had  been  a  faithful  wife,  hand  and  servant  to  Frank  Horn 
for  four  years  preceding  his  death  and  up  to  the  time  of  his 
decease,  and  had  rendered  valuable  assistance,  service  and 
aid  in  improving  his  real  estate  and  making  a  living.  Her 
prayer  was  that  she  be  adjudged  the  lawful  widow  of 
Frank  Horn  or  held  entitled  to  such  rights,  or  that  she 
be  allowed  reasonable  compensation  for  her  services  to 
him  if  she  should  fail  in  securing  the  rights  of  a  widow. 

The  Chancellor  held  that  the  marriage  was  illegal,  and 
further  held  that  she  was  not  entitled  to  the  rights  of  a 
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widow  upon  the  doctrine  of  estoppel ;  and  he  also  decreed 
that  she  had  been  fully  compensated  for  her  aid  and  ser- 
vices to  Frank  Horn  if  she  was  entitled  to  remuneration. 
In  consequence  he  dismissed  her  cross  bill  and  sustained 
the  original  bill.     She  has  appealed  and  assigned  errors. 

We  concur  with  the  Chancellor  in  his  conclusion  that 
there  was  no  valid  mkrriage  between  Frank  Horn  and  the 
cross  complainantv  It  was  satisfactorily  shown  that  no 
license  was  ever  issued  and  recorded  as  required  by  the 
law.  There  is  no  attempt  to  show  that  any  bond  was  ever 
given  or  that  any  of  the  formalities  required  were  com- 
plied with  other  than  an  effort  to  show  that  Horn  had  pro- 
duced a  marriage  certificate  which  he  claimed  was  issued 
by  one  Sams,  a  former  deputy  County  Court  Clerk.  We 
do  not  think  in  the  first  place  that  any  certificate  was  ever 
issued,  or  if  so  that  it  was  prepared  by  anyone  authorized 
to  perform  this  official  act.  The  mamage  was  therefore 
void  under  the  laws  of  this  state :  ^  Smith  v.  Bank,  7 
Cates  15. 

But  it  is  next  contended  that  the  Chancellor  should 
have  held  that  Frank  Horn  would  have  been  estopped  to 
question  the  marriage  had  he  been  living,  and  that  as  he 
was  estopped  the  same  rule  would  operate  against  his 
privies  in  estate.  This  is  a  question  that  has  given  us 
some  concern.  But  we  have  reached  the  conclusion  that 
appellant  is  not  in  position  to  invoke  the  doctrine  of 
estoppel  and  that  the  Chancellor  was  not  in  error  in  re^ 
pelling  her.  We  are  of  this  opinion  notwithstanding  the 
very  cogent  language  of  Smith  v.  Batik,  supra,  bottomed  j  j 
as  it  is  upon  the  early  case  of  Johnson  v.  Johnson,  1  Cold.,  ^^ 
626.  We  can  readily  conceive  of  cases  where  the  survivor 
of  an  alleged  marriage  can  insist  that  the  heirs  of  the  other 
be  restrained  from  disputing  the  validity  of  the  arrange- 
ment, just  as  neither  party  can  deny  the  marriage  during 
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their  joint  lives.  But  the  use  of  the  doctrine  of  estoppel 
in  these  cases  is  not  different  from  its  application  to  other 
situations;  and  if  so  the  pertinency  of  the  doctrine  must 
be  determined  by  reference  to  the  principles  and  the  pur^ 
poses  of  this  rule  of  equity.  For  instance,  it  is  available 
to  shield  the  innocent  and  to  prevent  imposition  upon  the 
confiding  and  to  protect  the  unwary  from  the  designs  or 
conduct  of  others.  It  can  ever  be  made  available  for  the 
wicked,  the  wise  or  designing. 

We  are  of  opinion  that  estoppel  can  never  be  resorted  to 
in  the  case  of  a  void  marriage  where  the  illegality  of  the 
marriage  is  known  to  the  party  insisting  upon  the  estoppel 
and  where  there  is  no  pretense  of  deception  upon  the  part 
of  the  other  partner  to  the  arrangement.  We  do  not  be- 
lieve that  Courts  of  equity  should  even  for  civil  purposes 
and  property  rights  invoke  this  shielding  doctrine  where 
neither  good  faith  nor  lack  of  knowledge  nor  honest  belief 
in  the  validity  of  the  marriage,  nor  a  bona  fide  effort  to 
comply  with  the  laws  of  the  land  and  the  dictates  of  mor- 
ality are  present  as  considerations.  We  think  this  is  the 
doctrine  of  the  case  of  Johnson  v.  Johnson,  supra;  and  it 
is  certainly  the  rule  obtaining  in  other  jurisdictions:  (26 
Cvc,  867. 

We  find  as  a  fact  that  Frank  Horn  and  this  woman  had 
sustained  an  illicit  relation  for  some  four  years  before  the 
death  of  his  wife,  and  that  their  liason  was  notorious,  and 
especially  that  it  was  known  to  the  family  of  Horn.  'We 
also  find  that  immediately  after  the  death  of  his  wife  Horn 
took  up  his  abode  at  the  house  of  this  woman  and  lived 
with  her  in  lewdness  until  the  alleged  marriage  in  April 
1911.  MVe  are  of  opinion  that  she  as  well  as  Horn  knew 
that  the  so-called  marriage  at  that  time  was  illegal,  not 
possessing  any  element  of  genuine  marriage  other  than  a 
ceremony  by  a  Justice  of  the  Peace.     We  are  driven  to 
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these  conclusions  after  a  critical  examination  of  the  tes- 
timony/ The  wife  of  John  Sams  informed  Frank  Horn  in 
the  presence  of  this  woman  that  her  husband  was  not  au- 
thorized to  issue  marriage  licenses.  These  two  people 
were  likewise  informed  by  a  brother  of  Joh^^Sams  that 
the  latter  had  ceased  to  act  as  deputy  Clerk.  It  is  shown 
that  Horn  made  an  effort  to  reach  one  Willis,  several  miles 
away,  for  the  tourpose  of  ascertaining  whether  he  could 
issue  licenses.v/  Whatever  his  intentions,  whether  good  or 
bad,  we  can  reach  no  other  conclusion  than  that  he  and 
the  woman  abandoned  the  effort  to  have  a  legal  marriage 
performed  and  returned  home  after  some  sort  of  ceremony 
totally  lacking  in  validity.  There  is  not  any  testimony 
whatever  upon  which  this  woman  can  urge  that  she  was 
misled  by  Horn  and  honestly  believed  that  she  was  mar- 
ried and  remained  his  wife  until  his  death  upon  the  as- 
sumption in  good  faith  that  she  was  lawfully  married. 
The  reverse  is  the  truth.  Hence  the  lack  of  any  basis  for 
an  estoppel.  The  general  rule  is  that  no  estoppel  against 
a  palpably  illegal  marriage  ever  arises,^  either  on  the  part 
of  the  parties  or  of  the  heirs  of  either:  26  Cyc,  867^ Kor 
is  there  any  estoppel  created  by  the  designation  of  the  wo- 
man as  his  wife  by  the  so-called  husband  in  his  mil,  as  is 
contended  in  this  case ;  nor  is  there  any  ground  for  estop- 
pel by  the  execution  of  deeds  and  allotment  of  widow's 
rights  to  personalty:     Idem. 

We  are  persuaded  that  it  would  not  be  good  morals  to 
sanction  such  an  arrangement,  or  treat  it  as  the  basis  for 
the  acquisition  of  rights  by  parties  inter  ses.  For  we 
are  not  dealing  with  the  rights  of  third  parties  against 
the  one  or  the  other  upon  the  assumption  that  there  was  a 
marriage. 

M  It  is  next  urged  that  the  Chancellor  should  have  given 
this  woman  something  by  way  of  compensation.    We  agree 
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with  the  Chancellor  that  this  claim  is  without  merit.  In 
the  first  plaoe  she  was  cared  for  by  Frank  Horn  rau- 
nificiently  before  his  wife  died  and  was  well  provided  for 
after  his  alleged  marriage  to  her,  in  addition  to  all  of 
which  he  had  paid  for  a  parcel  of  land  the  title  of  which 
was  in  her.  Moreover,  we  are  of  opinion  that  she  should 
be  repelled  upon  the  equitable  rule  that  she  does  not  pos- 
sess clean  hands.  The  preponderance  of  authority  is  that 
a  party  to  an  illicit  relation  created  by  a  void  marriage 
cannot  recover  for  service*^  (See  note  Emerson  v.  Boikin, 
29,  L.  E.  A.  (N.  S.,)  788  J 

It  is  also  assigned  as  error  that  the  Court  admitted  con- 
siderable testimony  to  the  effect  that  the  character  of 
Laura  May  Shelton  was  bad;  both  upon  the  subject  of 
truth  and  that  of  chastity.  '^Our  first  observation  is  that 
the  assignment  of  error  is  bad  because  it  does  not  embrace 
the  substance  of  the  testimony  objected  to  {jrorrell  v.  New- 
port, 1  Chy.  App.,  120.  In  the  next  place  we  are  of  opin- 
ion that  the  evidence  was  competent.  It  was  entirely 
proper  to  show  that  her  reputation  for  untruthfulness  was 
bad,  she  having  been  a  witness  in  her  own  behalf.  We 
are  also  persuaded  that  testimony  with  respect  to  her  un- 
chastity  was  pertinent  to  the  many  contentions  urged  by 
complainants. 

We  overrule  all  assignments  of  error  and  affirm  the  de- 
cree of  the  Chancellor  with  costs. 


^ 
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Tennessee  Coppeb  Company  v.  Regina  Simpson. 

Affirmed  by  the  Supreme  Court,  1915. 

1.  Pebemptobt  iNSTBUcmoif  s  Based  upon  Evidence  of  Defendant. 

Where  a  defendant  establishes  by  incontrovertible  proof  a  fact 
which  disentitles  plaintiff  to  a  recovery,  the  Court  should 
direct  a  verdict,  notwithstanding  the  rule  that  when  motion 
therefor  is  made  all  presumptions  must  be  indulged  in  favor 
of  the  plaintiff. 

2.  Masteb  and  Servant.  Necessity  of  shovnng  negligence  or  hlame- 

able  conduct. 

There  can  at  this  time  be  no  recovery  in  this  State  by  an 
injured  servant  against  his  master  without  showing  that  the 
master  is  guilty  of  some  blameable  conduct  directly  and  prox- 
imately producing  the  injuries. 

3.  Same.     Reliance   1>y  master  upon  observance  of  customary 

methods, 

A  master  has  the  right  to  assume  that  his  servant  will  per- 
form his  duties  in  the  customary  way  and  that  he  will  par- 
ticularly follow  a  course  for  a  long  time  observed  by  his 
fellow  workmen. 

4.  Same.    Placing  of  responsibility  of  notification  of  danger  upon 

a  servant. 

Where  the  master  sets  his  servant  to  work  in  a  place  that  is 
constantly  changing  and  where  new  or  recurrent  dangers 
may  appear,  the  master  may  onerate  the  servant  with  the 
duty  of  giving  the  superintendent  notice  of  such  danger, 
or  in  case  of  failure  to  assume  himself  the  risk  of  the  situ- 
ation. And  when  In  such  case  the  servant  elects  to  assume 
the  hazards  instead  of  notifying  his  principal  and  is  injured, 
there  can  be  no  recovery. 


From  Polk  County. 

Appeal   in  error  from  Circuit  Court  of  Polk  Coimty, 
Sam  C.  Brown,  Judge. 
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COENICK,  EsANZy  MoOONNBLL  &  SeYMOXTB,  AND  GOEDON 

Hyatt,  for  plaintiff  in  error. 

Mayfield  &  Mayfield,  for  defendant  in  error. 

Me.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  Mrs.  Simpson  as  the  widow 
of  one  Simpson  to  recover  for  his  alleged  wrongful  killing 
while  in  the  service  of  the  Copper  Company  as  a  miner. 
There  was  a  verdict  for  $6,000.00,  followed  by  judgment 
therefor.  The  Company  excepted  and  perfected  its  ap- 
peal and  is  here  assigning  errors. 

The  first  and  second  assignments  of  errors  are  in  sub- 
stance that  there  is  no  evidence  to  sustain  the  verdict  and 
that  the  Court  should  have  given  peremptory  instructions 
for  the  defendant  below.  We  shall  devote  our  time  princi- 
pally to  the  matter  of  these  two  assignments. 

The  basis  of  the  suit  was  the  charge  that  plaintiff  in 
error,  a  Copper  mining  corporation,  operating  at  Duck- 
town,  was  negligent  in  that  it  had  not  properly  inspected 
the  walls  and  roof  of  the  large  mine  in  which  Simpson  was 
at  work,  and  had  failed  to  exercise  diligence  in  keeping 
the  openings  free  from  overhead  dangers,  in  consequence 
of  which  neglect  loose  rock  and  earth,  made  loose  by  ex- 
plosions and  exposure  to  water  and  air,  tumbled  and  fell 
upon  him  and  others  while  at  work ;  and  further,  that  it 
was  the  duty  of  the  company  to  look  for  and  remove 
dangers  before  sending  men  to  their  working  places  under- 
neath, a  duty  which  the  company  had  neglected  on  the 
day  Simpson  was  injured,  in  consequence  of  which  he  was 
exposed  to  unnecessary  risk  and  was  struck  and  killed  by 
falling  substances  while  in  the  performance  of  his  tasks 
as  the  loader  of  ore  into  cars. 
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There  was  a  plea  of  not  guilty.  Not  yielding  the  con- 
tested ground  that  the  company  was  in  any  respect  neg- 
ligent, the  main  insistence  is  that  Simpson  both  assumed 
the  risk  of  the  situation  at  the  time  he  was  killed  and  was 
guilty  of  proximate  contributory  negligence. 

We  do  not  understand  the  rule  to  be  that  when  a  de- 
fendant enters  a  motion  for  a  directed  verdict  at  the  con- 
clusion of  the  testimony  introduced  by  both  sides,  the 
Court  must  look  alone  to  the  evidence  brought  forward  by 
the  plaintiff.  It  is  true  that  every  question  of  fact  must 
be  resolved  in  favor  of  the  plaintiff  and  all  reasonable 
deductions  from  the  facts  tending  to  support  the  plain- 
tiff's claims  must  be  made.  But  we  are  not  aware  of  any 
rule  which  forbids  the  Court's  assumption  of  an  indis- 
putable fact  or  an  unassailable  inference,  although  it  be 
found  in  the  evidence  adduced  by  the  defendant.  A  fact 
appearing  in  a  record  that  cannot  be  juridicially  disputed 
should  be  accepted  for  juristic  purposes  upon  the  motion 
for  peremptory  instructions,  regardless  of  the  source  from 
which  it  is  shown.  Otherwise  the  allowing  of  such  a  mo- 
tion after  the  defendant  has  introduced  evidence  would 
be  absolutely  senseless.  A  better  statement  of  it  would 
be  that  where  from  the  facts  clearly  shown  one  conclusion 
onlv  is  deducible,  or  if  all  the  evidence  tends  to  the  one 
conclusion,  the  case  should  be  taken  from  the  jury.  Mc- 
Lean V.  Railroad,  18  L.  E.  A.  (N.  S.),  763.  Such  we 
derstand  the  rule  to  be  as  announced  in  Traction  Co.  v. 
lirow7i,  7  Cates,  323. 

We  shall  lay  aside  while  considering  these  assignments 
of  error  two  questions  raised,  one  to  the  effect  that  the  man 
in  charge  of  the  mine  was  a  certificated  foreman;  the 
other,  urged  by  Mrs.  Simpson,  being  that  her  husband 
was  under  the  immediate  control  of  a  boss  by  the  name  of 
Tankersly  and  was  killed  while  obeying  Tankersly's  direc- 
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tions.  This  elimination  brings  us  directly  to  the  question 
of  the  extent  of  Simpson's  knowledge  and  appreciation  of 
the  dangers  and  his  methtod  of  conducting  himself  after 
ascribing  to  him  that  degree  of  knowledge  which  the  evi- 
dence warrants. 

The  Company  is  the  owner  and  operator  of  a  large  cop- 
per ore  mine  at  Ducktown.  The  ore  was  reached  in  the 
first  instance  by  or  through  a  shaft  extending  beneath  the 
surface  to  the  strata  of  ore  which  are  to  be  found  in  that 
territory.  From  this  shaft  rooms  or  alleys  extend  along 
levels  or  planes.  The  work  of  excavating  ore  is  pushed 
from  time  to  time ;  and  when  one  stratum  is  exhausted  or 
excavations  are  extensive,  the  shaft  is  driven  deeper  until 
another  or  other  strata  are  reached.  In  this  particular  mine 
there  are  many  levels  extending  laterally  from  the  shaft. 
The  levels  were  and  are  designated  as  Nos.  10,  20,  30,  45, 
55,  and  G5.  Simpson  was  at  work  on  the  55  level,  which 
was  some  four  hundred  feet  beneath  the  surface.  There  was 
an  opening  between  the  45  and  55  levels,  and  an  opening 
between  the  latter  and  the  65  level.  This  opening  exposed 
a  part  of  level  55  to  the  roof  or  covering  of  the  45  level, 
making  the  distance  from  the  floor  of  the  55  level  to  the 
roof  of  the  45  level  something  over  one  hundred  feet. 

By  means  of  powder  explosions  ore  would  be  shot,  or 
knocked  down  from  the  roofs  and  sides  of  the  openings 
and  then  loaded  on  small  cars,  and  taken  to  the  shaft  and 
thence  to  the  surface.  Simpson  was  engaged  as  one  of 
these  car  loaders  or  trammen.  Several  men  were  working 
in  conjunction  with  him.  One  of  them  had  the  duty  of 
breaking  larger  pieces  into  smaller  ones.  There  were  a 
crew  of  men  called  balk  ground  men,  whose  duty  it  was, 
when  notified,  to  examine  the  walls,  sides  or  roofs  for  rock 
and  ore  and  dirt  that  were  likely  to  fall.  Simpson  and 
his  co-workers,  upon  the  day  that  he  met  his  death,  labored 
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until  eleven  oclock,  when  they  suspended  about  one  hour 
for  dinner.  They  resumed  work  about  twelve  o'clock. 
Simpson  met  his  death  about  one  hour  later  while  attempt- 
ing to  replace  a  car  which  had  jumped  the  track. 

Learned  counsel  for  defendant  have  much  to  say  about 
there  having  been  a  great  deal  of  firing  done  on  the  45 
level  before  or  about  noon  without  the  knowledge  of  Simp- 
son, or  at  least  without  any  knowledge  on  the  part  of 
Simpson  that  there  was  any  danger  lurking  in  or  on  level 
46  because  of  this  shooting.  It  was  also  forcibly  pre- 
sented to  us  at  the  bar  of  the  Court  as  a  controlling  propo- 
sition or  view  that  before  Simpson  returned  to  his  work  he 
was  assured  by  parties  representing  his  employer  in  the 
matter  of  giving  assurances  that  the  firing  had  ceased  and 
that  labor  out  in  the  open  might  bo  resumed. 

We  shall  dispose  of  these  contentions  in  this  immediate 
connection.  One  fact  admitted  or  established  is  that  the 
firing  on  the  45  level  had  ceased  sometime  before  Simpson 
went  to  the  place  at  which  he  was  killed.  Another  fact  in- 
disputable is  that,  granting  that  the  response  from  the  45 
level  was  that  the  firing  was  over,  Simpson  was  afforded 
ample  opportunity  to  protect  himself  from  impending 
dangers  an  appropriate  and  appreciable  length  of  time 
before  he  was  killed.  We  are  constrained  to  state  that  we 
consider  the  circumstance  of  the  shooting  on  the  45  level 
about  twelve  o'clock  and  the  further  circumstance  that 
Simpson  was  told  that  he  might  return  to  work  as  remote 
considerations.  They  are  not  to  be  taken  as  of  immedi- 
ate concern,  in  view  of  some  uncontroverted  points  to  be 
subsequently  mentioned.  Nor  do  we  think  that  the  con- 
tention that  Tankersly  was  the  leader  of  the  trammen  of 
any  importance. 

With  one  voice  the  witnesses  assert  that  Simpson  was  a 
man  of  wide  experience,  thorough  knowledge  and  some 
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skill  in  mining  operations.  An  irrefutable  presumption 
is  that  he  not  only  knew  the  dangers  of  his  situation,  but 
was  virtually  aware  of  all  signs  and  appearances  which  in- 
dicated danger.  He  well  knew  that  he  was  engaged  in  an 
occupation  fraught  with  extreme  hazard,  and  that  at  any 
time  the  immutable  laws  of  gravity  might  claim  him  and 
his  co-laborers  as  victims. 

One  uniformly  threatening  appearance  and  an  unmis- 
takable indicia  of  impending  harm  in  ore  mines  is  shown 
to  be  the  falling  of  fines.  These  are  small  particles  of 
rock  and  ore  that  come  from  the  roof  or  sides  of  the  mine 
as  the  forerunners  of  an  avalanche  of  materials.  The  wit- 
nesses are  unanimious  in  their  statements  that  when  these 
little  pieces  begin  to  fall  the  indication  is  that  heavier 
pieces  are  being  loosed  and  will  soon  be  precipitated. 
Simpson  knew  this  as  well  as  anyone. 

He  with  others  was  out  on  level  55  loading  a  car.  Let 
it  be  granted  that  he  had  just  before  this  heard  some  men 
from  the  45  level  say  that  the  shooting  had  ceased  and 
that  the  laborers  on  55  might  return  to  work.  While 
loading  this  car  fines  began  to  fall  all  about  them.  They 
retreated  to  what  is  called  the  brow  of  a  stope,  which 
seems  to  be  a  worked  out  place  with  a  rock  or  dirt  roof 
left  after  ore  is  taken  out.  All  admit  that  the  proper 
thing  to  have  done  was  to  remain  in  this  place  of  safety 
until  the  balk  ground  men  or  a  foreman  of  the  mine  should 
be  communicated  with,  to  the  end  that  dangerous  condi- 
tions oould  be  removed.  Simpson  and  his  co-laborers 
made  no  effort  to  communicate  with  anyone. 

They  remained  in  this  position  of  safety  for  about  five 
minutes.  At  or  near  this  time  Simpson  either  suggested 
or  heeded  the  suggestion  of  a  fellow  laborer  (the  former 
is  doubtless  the  fact),  that  they  return  to  their  work. 
Within  about  five  minutes  after  doing  so  some  large  pieces 
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of  rock  and  ore  fell  from  the  45  level  and  struck  Simpson 
and  a  co-worker  and  injured  them  in  such  a  way  that  they 
died. 

Simpson's  return  to  work  was  not  preceded  by  any  com- 
mand that  he  do  so,  nor  by  the  lead  of  anyone  whom  it  was 
his  duty  to  follow,  nor  by  any  assurance  of  safety  after 
receiving  the  unerring  warning  or  advice  always  conveyed 
by  falling  fines.  He  was  a  job  man,  and  was  to  some  ex- 
tent the  disposer  of  his  own  time.  There  was  over  him  no 
task-master  to  drive  him  to  his  post  lest  time  be  lost. 

It  was  a  well  established  rule  of  the  company  that  the 
falling  of  fines  should  be  reported  to  the  foreman  or  to  the 
balk  ground  men ;  and  the  laborers  were  expected  to  cease 
work  until  an  inquiry  could  be  instituted  and  the  dangers 
removed.  And  this  rule  was  in  operation  r^ardless  of 
the  period  of  time  at  which  firing  had  taken  place  and 
regardless  of  the  fact  that  there  had  been  an  order  to  re- 
turn to  work  given  some  thirty  minutes  or  more  previously. 
These  circumstances  did  not  take  away  the  portent  of 
harm  conveyed  by  falling  fines,  and  did  not  modify  the 
duty  of  the  employes  to  take  reasonable  precautions 
against  the  threatened  danger. 

It  is  clearly  established  that  there  was  a  subsidiary  cus- 
tom which  amounted  to  a  stipulation  between  the  men  and 
the  company  that  a  man  might  himself  judge  of  the  harm 
to  be  apprehended  from  falling  fines  and  might  resume 
work,  but  always  upon  his  own  responsibility  and  at  his 
own  risk.  The  rule  of  the  company  was  that  fines  should 
be  reported.  The  fact  that  men  sometimes  did  not  do  so 
was  neither  an  abrogation  of  the  rule  nor  an  exception 
thereto.  This  custom  amounted  to  this:  The  company 
wanted  and  expected  the  reporting  of  the  falling  of  fines ; 
an  employe  might  elect  to  take  the  risk  of  further  harm. 
He  might  resolve  to  or  neglect  to  report ;  but  when  he  did 
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so  he  was  chargeable  with  the  fact  that  he  was  not  com- 
porting himself  as  his  employer  wished. 

From  the  foregoing  enumeration  of  the  facts  we  are 
constrained  to  take  the  view,  much  against  our  feelings, 
that  Mrs.  Simpson  did  not  have  such  a  case  as  entitled 
her  to  a  submission  of  the  issues  to  the  jury.  We  are  con- 
vinced that  both  upon  the  grounds  of  assumption  of  risk 
and  contributory  negligence  her  husband  contracted  away 
and  relinquished  any  right  of  action  agaist  his  employer; 
and  it  is  his  case  or  right  of  action  and  not  that  of  his 
widow  with  which  we  are  dealing. 

With  respect  to  the  defense  of  assumption  of  risk  it 
suiBces  to  say  that  the  only  reasonable  inference  from  the 
facts  admitted  or  clearly  shown  is  that  Simpson  both  knew 
and  fully  appreciated  the  dangers  of  his  resumption  of 
work,  and  that  he  had  the  election  to  remain  in  a  place 
of  safetv  or  to  undertake  his  labors  in  the  midst  of  im- 
pending  harm.  With  respect  to  contributory  negligence 
it  may  be  said  that  one  fact  is  debarring,  namely;  the 
election  of  Simpson  to  disregard  a  rule  of  his  employer, 
compliance  with  which  would  have  preserved  his  life. 
Another  fact  is  that  he  deliberately  ignored  warnings 
which  would  have  been  heeded  by  any  prudent  man.  Fur- 
ther, when  all  the  circumstances  are  considered,  the  in- 
evitable conclusion  must  be  that  he  did  not  take  such  pre- 
cautions for  his  own  safety  as  the  situation  demanded,  and 
such  precautions  as  his  master  had  the  right  to  expect  of 
him.  Besides,  we  are  not  persuaded  that  the  company  was 
in  any  way  to  blame. 

The  Courts  cannot  ignore  these  two  defenses.  Their 
modification  to  the  extent  of  abolishment  must  come  from 
the  legislature.  Nor  must  recoveries  stand  against  employ- 
ers not  in  fault.    This  is  now  the  rule  in  this  State. 
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We  are  of  the  opinion  that  the  learned  circuit  Judge 
was  in  error  in  not  directing  a  verdict  His  judgment  is 
reversed  with  direction  that  judgment  be  entered  here  dis- 
missing plaintiff's  suit.  We  have  deemed  it  unnecessary 
to  encumber  this  opinion  with  extracts  from  or  the  cita- 
tion of  authorities.  The  l^al  rules  applicable  to  this  case 
can  be  found  in  the  primers  of  the  law. 

It  is  disclosed  by  the  record  that  this  mine  wE&  in  charge 
of  a  certificated  foreman.  Plaintiff  below  might  be  pre- 
cluded from  recovery  upon  this  ground  alone :  Iron  Co,  v, 
Francis,  130,  Tenn.,  694,  but  we  do  not  insert  this  as  one 
of  our  turning  points  of  decision. 

We  shall  remark  in  conclusion  that  the  Court  was  in 
error  in  not  charging  the  fourth  and  fifth  special  requests 
of  defendant  below.  No  other  errors  need  by  considered. 
Defendant  in  eiTor  will  pay  the  costs  of  the  cause. 
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»r.  P.  FiBESTONE  V.  John  D.  Caldwell,  Receiver. 

Pleading  and  Practice.    Appealed  ccLse.    Stipulations  of  counsel 
before  Justice  of  the  Peace.    Binding  effect. 

In  a  case  instituted  before  a  Justice  of  the  Peace  parties  ap- 
peared in  person  and  by  attorneys  and  entered  into  a  stlpu- 
lation  as  to  the  facts  of  the  case.  The  Justice  rendered  Judg- 
ment in  accordance  with  his  conception  of  the  law.  The  case 
was  thereupon  appealed  to  the  Circuit  Court.  When  called 
an  attorney  other  than  the  one  representing  the  losing  party 
appeared  and  resisted  the  introduction  or  reading  of  the 
stipulations  entered  into  or  agreed  to  by  the  attorney  be- 
fore the  Justice.  The  Circuit  Judge  held  that  the  appellant 
was  not  bound  by  these  stipulations  and  admissions.  Held 
in  this  Court  that  the  Circuit  Judge  was  in  error,  and  that 
the  appellant  was  bound  by  the  admissions  made  by  his  at- 
torney under  the  circumstances. 


From  McMinn  County. 


Appeal  in  error  from  the  Circuit  Court  of  McMinn 
County,  Sam  C.  Jones,  Judge. 

C^LEM  J.  Jones  &  Davis^  for  plaintiff  in  error. 

Eugene  Ivens  and  George  Stuart  for  defendant  in 
error.  • 

Special  Justice  K.  H.  Sansom  deilvered  the  opinion 
of  the  Court. 

This  cause  along  with  some  five  or  six  others,  based 
upon  a  like  state  of  facts,  the  same  evidence  and  the  same 
written  contracts  was  heard  in  the  Circuit  Court  for  Mc- 
Minn County,  before  the  presiding  Judge  and  a  jury,  and 
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upon  the  completion  of  the  evidence  in  the  case  motion 
was  made  bv  the  plaintiff  below,  Jno.  D.  Caldwell,  Re- 
ceiver, for  instructions  to  the  jury  to  return  a  verdict  in 
his  favor.  A  like  motion  was  made  in  behalf  of  the  d^^ 
fendants  below  for  instructions  to  the  jurv  to  return  a 
verdict  in  their  favor. 

The  Court,  after  argument  of  counsel,  instructed  the 
jurv  to  return  a  verdict  in  favor  of  the  defendant  below, 
J.  P.  Firestone,  this  carrying  with  it  a  like  instruction  as 
to  the  defendants  in  all  of  the  other  causes.  The  jury 
so  returned  the  verdict  and  the  suits  were  accordingly  dis- 
missed at  the  cost  of  Jno.  D.  Caldwell,  Keceiver.  Motion 
for  new  trial  was  entered,  based  upon  two  grounds:  thit 
the  Court  had  erred  in  declining  to  sustain  the  motion  of 
the  Receiver  for  peremptory  instructions  in  his  behalf, 
and  that  the  Court  was  in  error  in  sustaining  the  motion 
for  peremptory  instructions  in  behalf  of  the  defendants. 

It  appears  that  these  suits  were  instituted  before  E.  B. 
^fadison,  a  Justice  of  the  Peace  for  McMinn  County,  in 
1018  perhaps;  that  the  defendants  in  the  Justice's  Court, 
J.  P.  P'irestone  and  others,  were  represented  by  Jno.  C. 
Ranidoy,  an  Attorney ;  that  in  his  representation  of  them 
he  entered  into  a  written  stipulation  of  facts  for  his  clients 
with  the  Plaintiff  below,  Jno.  D.  Caldwell,  Receiver, 
through  and  by  his  Attorney  D.  SuUins  Stuart,  and  that 
thf^  case  of  Caldwell,  Receiver  v,  PirestoTie  was  heard  be- 
fore the  Justice  of  the  Peace,  E.  B.  Madison,  upon  this 
stipulation  of  fact  entered  into  between  coimsel  for  the 
respective  parties. 

It  further  aj)poars  that  the  defendant  Firestone  together 
with  other  defendants  interested  in  tlie  same  question  were 
present  before  the  Justice  of  the  Peace  at  the  time  the 
cause  was  heard  and  determined  by  the  J  ustice ;  that  they 
heard  the  stipulation  of  fact  read,  understood  it  was  being 
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^  entered  into  by  their  counsel  Mr.  Bamsey  and  made  no  ob- 
jection thereto. 

It  does  not  appear  that  the  stipulation  of  fact  thus  en- 
tered into  between  counsel  for  the  respective  parties  con- 
tains anv  clause  that  is  not  in  accord  with  the  actual  facts 
of  the  controversy.  Among  other  parts  of  the  stipulation 
it  contained  the  agreement  that  it  should  be  binding  upon 
the  parties  not  only  in  the  causes  and  the  trial  thereof  be- 
fore the  Justice  of  the  Peace,  but  should  likewise  be  bind- 
ing upon  the  parties  in  other  Courts  having  appellate  ju- 
risdiction. 

It  appears  in  the  record  that  Mr.  Ramsey,  the  Attor- 
ney who  represented  J.  P.  Firestone  and  his  associates 
before  the  Justice  of  the  Peace,  was  only  employed  and 
paid  to  represent  them  before  the  Justice  of  the  Peace,  it 
being  the  understanding  between  parties  that  he  would  be 
paid  an  agreed  sum  for  his  appearance  before  the  Justice 
of  the  Peace  and  that  if  continued  to  represent  the  parties 
in  the  upper  Courts  he  should  be  paid  for  his  services  in 
the  several  Courts. 

It  further  appears  that  Mr.  Ramsey  entered  a  motion 
in  the  causes  in  the  Circuit  Court  making  demand  for  a 
jury,  but  that  this  demand  was  made  without  having  been 
specifically  employed  by  the  parties  in  that  Court.  It  is 
very  clear  that  Mr.  Ramsey's  actual  employment  by  these 
defendants  did  not  cover  any  territory  except  his  srvices 
in  the  trial  cases  before  the  Justice  of  the  Peace.  It  is 
equally  clear  that  the  defendants  were  present  when  the 
cases  were  tried  before  the  Justice  of  the  Peace  and  knew 
that  this  stipulation  of  fact  had  been  entered  into  by  their 
Attorney,  and  that  they  made  no  objection  of  any  charac^ 
ter  either  to  the  fact  of  his  having  entered  into  the  stipu- 
lation or  to  the  contents  of  the  stipulation  itself. 
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It  is  fair  to  say  and  fairly  inferable  from  the  record 
that  the  defendant  Firestone  and  the  others  ocupying  a 
like  attitude  with  him  did  not  appreciate  the  fact  that  the 
stipulation  contained  any  clause  binding  the  parties  be- 
yond the  Justice  of  the  Peace  Court. 

The  Justice  decided  the  case  against  the  contention  of 
Plaintiff  below,  J  no.  D.  Caldwell,  Receiver,  under  the 
facts  so  stipulated.  After  the  trial  before  the  Justice  of 
the  Peace  and  before  the  trial  in  the  Circuit  Court  the  ser- 
vices of  Mr.  Ramsey  as  counsel  for  the  defendants  were 

ft 

dispensed  with,  and  E.  E.  Iviiis  was  employed  by  the  de- 
fendants to  represent  them  in  the  Circuit  Court ;  this  em- 
plojTuent  of  Air.  Ivins  having  beet  without  consultation 
with  Mr.  Ramsey.  Upon  his  employment  Mr.  Ivins  noti- 
fied counsel  for  the  Receiver  that  he  would  not  abide  by, 
but  for  his  clients  he  repudiated  the  statement  of  fact  en- 
tered into  by  Jno.  C.  Ramsey,  their  Attorney,  before  the 
Justice  of  the  Peace.  It  is  agreed  between  parties  that  if 
Jno.  C.  Ramsey  had  the  right,  as  Attorney  for  these  par- 
ties, to  enter  in  this  stipulation  of  fact  so  as  that  it  should 
be  binding  not  only  in  the  Justice  of  the  Peace  Court,  but 
in  the  Circuit  Court,  that  then  Jno.  D.  Caldwell,  Receiver 
is  entitled  to  the  judgments  sought  in  all  of  these  causes, 
whereas,  if  J.  C.  Ramsey  had  no  authority  to  make  such 
stipulation  of  fact  so  as  to  bind  his  clients  beyond  the  Jus- 
tice of  the  Peace  Court,  and  the  same  is  invalid  and  un- 
available in  the  Circuit  Court  that  then  the  Plaintiff  be- 
low, Jno.  D.  Caldwell,  Receiver,  was  and  is  not  entitled 
to  any  judgment  and  all  the  suits  should  be  dismissed. 
This  being  true  the  sole  question  to  be  determined  in  this 
Court  under  the  assignments  of  Error  is  whether  or^ 
not  Jno.  C.  Ramsey,  the  Attorney  in  the  case  before  the 
Justice  of  the  Peace,  was  authorized  to  ent-er  into  the  stipu- 
lation, by  the  terms  of  which  his  clients  could  be  bound 
and  would  be  bound  in  the  Appellate  Courts. 
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The  deposition  of  J.  P.  Firestone,  the  defendant,  is 
taken  in  this  case  and  Mr.  Firestone  proves  no  fact  at 
variance  with  the  facts  stipulated  in  the  writing  signed  by 
J.  C.  Ramsey  and  constituting  the  agreed  statement  of 
facts. 

There  is  no  proof  really  in  the  record  to  controvert  the 
facts  contained  in  that  stipulation.  The  basis  of  the 
Court's  holding  below  was  that  Mr.  Ramsey,  counsel  for 
the  defendants  before  the  Justice  of  the  Peace,  had  no 
authority  to  bind  the  defendants  by  this  stipulation  in  any 
trial  of  the  case  bevond  the  Justice  of  the  Peace  forum, 
and  this  stipulation  of  fact  being  the  only  proof  offered  in 
behalf  of  the  Plaintiff  J.  D.  Caldwell,  Receiver,  in  the  Cir- 
cuit Court.  The  Court  peremptorily  instructed  the  jury 
to  bring  in  a  verdict  for  the  defendants. 

The  Court's  attention  has  not  been  directed  to  any  spe- 
cific case  in  Tennessee.  Passing  from  this  direct  quesr 
tion  the  case  of  Jones  v.  WiUiamson,  reported  in  5th 
Coldwell,  at  page  371,  et  seq.,  is  quoted  as  bearing  upon 
this  question,  although  a  reference  to  that  case  discloses 
the  fact  that  the  question  was  only  indirectly  involved. 

The  Supreme  Court  through  Justice  Milligan  in  that 
case  says : 

^'Without  attempting  to  reconcile  the  apparent  conflict 
in  the  case  cited,  it  is  clear,  that  much  sanctity  must  be  at- 
tached to  records  of  Courts,  and  great  consideration  given 
to  the  appearance  of  counsel  in  a  cause.  He  is  an  officer 
of  the  Court,  who,  by  his  license,  granted  in  this  State  by 
two  Judges,  is  recommended  to  the  public  confidence,  and 
it  is  not  presumed  he  will  betray  that  confidence;  and  if 
the  opposite  party  who  has  concerns  with  an  attorney,  in 
the  Jjusiness  of  a  suit,  is  hound  always  at  his  peril,  to  look 
beyond  the  attorney  to  his  (mthority,  it  would  he  produc- 
tive of  great  puhlic  inconvenience.    The  mere  fact  of  his 
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appearance  16  always  deemed  enough  for  the  opposite 
party,  and  for  the  Court ;  and  if  his  authority  be  doubted, 
under  our  practice  the  attorney,  on  motion,  may  be  re- 
quired to  show  it.  But  if  his  clients  denial  of  authority 
is  to  vacate  all  the  proceedings  of  the  cause  in  which  he  ap- 
peared, the  consequences  would  be  Mischievous,  indeed; 
Denton  v,  Moyes,  6  John,  ^^01 ;  Gorham  t\  Gale  7  Cow., 
739." 

In  Jones'  Commentaries  on  Evidence  a  comparatively 
recent  work  called  the  ''Blue  Book  of  Evidence,"  there  are 
two  or  three  Sectiims  bearing  directly  and  remotely  upon 
the  questions  at  issue.  Section  257  of  Volume  1,  2,  at 
page  453  of  this  work  is  in  these  words : 

*'In  the  conduct  of  litigation  it  is  frequently  to  the  ad- 
vantage of  the  parties  for  their  attorney  to  make  stipu- 
lations as  to  questions  of  fact  or  dispensing  with  proof  of 
certain  facts.  Duly  appointed  attorneys  are  deemed  the 
agf*nts  of  their  clients  for  the  purpose  of  making  such  ad- 
missions in  all  matters  relating  to  the  progress  and  trial 
of  the  action.  Stateiiionts  made  before  or  after  employ- 
ment are  of  course  excluded.  Indeed,  any  fact,  bearing 
upon  the  issues  involved,  admitted  by  counsel  may  be  the 
ground  of  the  Court's  procedure  equally  as  if  established 
by  the  clearest  proof.  When  admissions  of  this  character 
are  formally  uiade  for  the  purpose  of  waiving  certain 
proofs  or  rules  of  practice  they  are  conclusive  upon  the 
client  and  cannot  be  withdrawn.  It  would  operate  as  a 
fraud  upon  the  adverse  party,  if,  after  he  had  been  thus 
induced  to  withhold  necessary  proofs,  he  should  be  com- 
pelled to  i)rove  the  facts  which  had  been  admitted,  or  to 
submit  tx)  defeat.  The  assumption  by  an  attorney  at  law, 
even,  if  generally  retained,  of  authority  to  act  for  his  prin- 
cipal outside  of  the  due  and  orderly  prosecution,  defense, 
or  conduct  of  litigation  or  proceedings  in  Courts  does  not 
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create  any  presumption  of  actual  authority  so  to  act,  but, 
as  in  the  case  of  other  agents,  his  acts  must  be  shown  to 
be  within  the  scope  of  his  authority,  else  they  will  not  bind 
his  principal.  The  statements  and  admissions  of  an  at- 
torney at  law  in  respect  of  his  principal's  business  are  in- 
admissible against  his  principal  unless  it  is  speciffically 
shown  that  they  were  authorized  or  that  they  were  made  in 
the  due  and  orderly  conduct  of  a  case  for  the  distinct  pur- 
pose of  dispensing  with  formal  proof  of  the  facts  to  which 
they  relate.  During  the  progress  of  the  trial  attorneys 
stand  in  the  place  of  their  clients  and  may  perform  the 
same  acts  which  such  clients  might  perform  in  person; 
hence,  there  is  scarcely  anv  limit  to  the  admissions  which 
they  may  make.  Such  admissionjs  are  not  confined  to  stip- 
ulations regarding  the  facts  of  the  cast  or  to  the  waiver  of 
proofs.  The  attorney  may,  by  his  express  statements  dur- 
ing the  trial  or  by  his  mode  of  conducting  the  action,  waive 
a  part  of  the  relief  which  he  might  otherwise  claim.  And 
by  the  constant  practice  of  the  Courts,  parties  are  pre- 
cluded from  questioning  the  regularity  of  the  proceedings 
or  the  competency  of  evidence  to  which  they  have  failed  to 
make  timely  objection.  But,  although  the  English  rule 
is  otherwise,  by  the  clear  weight  of  authority  in  the  United 
States  attorneys  have  no  implied  power  to  compromise  and 
settle  their  clients'  claims.  It  is  essential  to  the  orderly 
conduct  of  business  in  the  Courts  that  attorneys  who  stand 
in  the  place  of  their  clients  should  frequently  make  formal 
admissions  of  the  character  already  mentioned;  and,  if 
made  in  the  presence  of  the  Court,  it  is  immaterial  whether 
they  be  oral  or  written  or  whether  they  be  express  or 
plainly  inferred  from  the  conduct  on  which  the  opposite 
attorney  and  the  Court  have  the  right  to  rely,  and  in  such 
cases  the  admissions  and  acts  of  the  attorney  are  to  be 
treated  as  those  of  the  client ;  and  are  conclusive  upon  him, 
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unless  fraud  or  collusion  is  shown.  Stipulations  in  writ- 
ing made  by  attorneys  out  of  Court  dispensing  with  proof 
of  certain  facts  are  also  conclusive  upon  their  clients.  It 
is  a  good  illustration  of  the  effect  given  to  the  admissions 
of  counsel  that  the  Courts  sometime  grant  a  nonsuit  or  in 
the  Federal  Courts  direct  a  verdict  upon  the  opening 
statement  of  the  plaintiff's  counsel,  when  such  statements 
are  unambigious  in  their  meaning,  and  in  the  opinion  of 
the  Court  clearly  show  that  there  should  be  no  recovery. 
Where  attorneys  make  statements  as  to  facts  in  controversy 
in  the  presence  of  their  clients  who  make  no  objection, 
such  statements  are  competent  as  admissions." 

And  in  this  text  is  referred  to  cases  from  various  states 
sustaining  the  principles  therein  enunciated.  Section 
257a  of  the  same  work  is  in  these  words: 

"Attorneys  may  bind  their  clients  by  admitting  the  ex- 
ecution of  instruments;  the  amount  due  on  a  debt;  they 
may  dismiss  or  discontinue  an  action;  consent  to  a  non- 
suit; stipulate  as  to  the  issues  to  be  tried,  consent  to  the 
entering  of  judgment;  waive  informalities;  consent  to  a 
reference  or  admit  all  the  facts  in  issue  for  the  purpose 
of  determining  the  question  of  law  involved.  'The  re- 
tainer of  an  attorney  at  law  to  conduct  an  action  confers 
upon  him  authority  to  stipulate  with  opposing  counsel  af- 
ter the  rendition  of  a  judgment  in  favor  of  his  client  and 
after  the  close  of  the  term  of  Court  at  which  it  is  rendered, 
but  within  the  time  for  procuring  a  writ  of  error,  that  the 
case  shall  abide  the  final  decision  of  another  action  which 
involves  the  same  question  and  is  conducted  by  the  same 
attorneys.'  Whore  letters  were  not  written  by  an  attorney 
defending  the  action  with  the  purpose  of  dispensing  with 
proof  otherwise  required  of  the  plaintiff,  and  there  was  no 
evidence  that  the  attorney  who  wrote  them  was  authorized 
to  make  the  statements  and  admissions  which  they  con- 
tained, the  letters  were  inadmissible." 
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Section  269  pf  the  same  Volume  is  as  follows: 

"We  have  hitherto  considered  only  the  effect  of  admis- 
sions in  the  course  of  litigation  confined  to  one  action  or 
suit,  but  they  are  not  always  definitely  limited  to  their 
oi)eration.  The  general  rule  is  that  the  admissions  made 
by  an  attorney  in  one  action  are  not  admissible  in  a  differ- 
ent action  between  the  same  parties.  But  where  an  abso- 
lute and  unqualified  admission  is  made  in  a  pending  cause, 
whether  by  written  stipulation  of  the  attorney  or  as  mat- 
ter of  proof  on  the  hearing,  it  may  be  used  on  a  subsequent 
,  trial  and  cannot  be  retracted,  unless  by  leave  of  the  Court 
on  a  proper  showing  of  mistake,  imposition  or  surprise. 
But  mere  informal  admissions  made  by  counsel  in  one 
trial  are  not  admissible  in  a  second  trial ;  and  admissions 
by  an  attorney  in  the  trial  of  a  cause  as  to  the  amount  of 
damages  in  case  of  recovery  do  not  bind  his  client  at  a  sub- 
sequent trial.  Some  of  the  cases  already  cited  illustrate 
the  rule  that  admissions  of  this  character  are  not  confined 
to  the  statements  or  stipulations  made  by  the  attorney  dur- 
ing the  trial  of  the  cause.  The  admissions  may  be  before 
the  trial  and  may  be  derived  from  the  bills  of  particulars, 
or  notice,  or  other  documents  served  during  the  progress 
of  the  oause.  It  is  hardly  necessary  to  add  that  the  state- 
ments of  an  attorney  are  not  admissible  if  made  before  his 
employment  commenced  or  after  it  had  ceased.  Nor  is  it 
to  be  inferred  that  an  attorney  has  authority  to  compro- 
mise a  claim  left  in  his  hands  for  collection  by  receiving 
a  sum  less  than  its  face  value.  Whenever  the  statements 
of  an  attorney  would  be  competent  as  admissions,  the 
statements  of  his  clerk  acting  in  his  place  are  also  compe- 
tent. It  sometimes  occurs  that  the  statement  of  an  attor- 
ney, though  incapable  of  use  in  one  matter  against  the 
client  as  an  admission  is  not  wholly  worthless,  but  can  be 
turned  to  account  in  another  matter  to  prove  the  knowl- 
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edge  of  the  attorney  of  the  fact  admitted  and  thus  throw 
light  on  subsequent  transactions  connected  with  the  main 
issues  wherein  he  is  otherwise  interested." 

The  manifest  purpose  of  the  stipulation  signed  by  Mr. 
Rai/isev  the  attorney  for  the  various  defendants  as  shown 
upon  the  face  thereof,  was  to  save  the  cost  and  expense  in- 
cident to  the  preparation  of  four  or  five  different  law  suits 
and  stipulate  the  facts  about  which  there  was  seemingly 
no  controversy,  and  thus  minimize  expenses  to  parties. 

We  are  of  opinion  that  under  the  record  disclosures  in 
the  case  now  under  consideration,  the  stipulation  entered 
into  by  counsel  was  a  laudable  one — that  of  conserving 
and  promoting  the  best  interests  of  all  parties  in  the  saving 
of  w)st  and  expenses  as  well  as  the  saving  of  time  and  ex- 
penditure of  labor  in  behalf  of  the  Courts,  counsel  and  liti- 
gants. A  different  view  might  be  taken  of  the  matter  if  it 
were  made  to  appear  to  this  Court  that  any  sort  of  wrong 
or  injury  had  resulted  to  these  defendants  below  or  could 
result  to  them  by  reason  of  any  rriistateinent  of  fact  in  the 
stipulation.  If  it  were  made  to  appear  in  the  record  that 
any  fact  stipulated  as  being  true  was  not  true,  to  the  preju- 
dice of  any  of  the  defendants,  the  Court  would  hesitate 
and  pause  before  going  forward  to  any  distinct  holding 
that  the  parties  were  bound  thereby.  Counsel  occupy  a 
position  toward  clients  of  the  very  highest  order  of  trust 
and  integrity.  The  confidences  committed  to  their  care  are 
not  to  be  abused  or  violated;  interests  committed  to  their 
care  are  to  receive  at  their  hands  their  very  best  effort  and 
talent.  The  integrity  and  good  faith  of  such  relation  as 
that  existing  between  attorney  and  client  makes  the  de- 
mand upon  the  attorney  pre-eminently  high,  his  course  of 
conduct  must  be  clean  and  above  reproach,  and  when  it 
occupies  that  attitude  and  when  it  is  shown  that  he  has  dis- 
charged that  trust  or  has  exercised  his  best  effort  toward 


STATE  OF  TENNESSEE.  555 


Firestone  v.  Caldwell. 

I 


the  discharge  of  the  trust,  that  the  efforts  as  thus  exer- 
cised were  within  the  knowledge  and  apprehension  of  the 
client  and  that  thev  the  clients  have  lent  a  silent  if  not 
active  assent  thereto,  this  Court  is  inclined  to  the  view  and 
so  holds  that  the  client  must  be  held  to  be  bound  by  the 
clean,  known,  unrepudiated,  tacitly  assented  to  acts  in 
their  behalf  of  their  counsel  where  nothing  is  made  to  ap- 
pear in  the  case  that  is  at  variance  with  the  absolute  verity 
of  the  course  and  conduct  of  counsel  as  is  the  case  under 
this  record. 

Limiting  our  holding  to  the  facts  of  this  case  and  with- 
out enlarging  upon  it  as  to  its  general  application,  we  hold 
that  the  stipulation  entered  into  by  Mr.  Ramsey  in  behalf 
of  the  defendants,  the  facts  set  out  therein  being  practi- 
cally uncontroverted,  is  binding  upon  the  parties  and  the 
Court  will  not  suffer  the  clients  to  repudiate  this  act  of 
counsel. 

The  result  is  that  the  Assignments  of  Error  are  sus- 
tained, the  judgment  of  the  lower  Court  is  reversed  and 
judgment  awarded  in  this  Court  in  accord  with  this  hold- 
ing.   This  result  attaches  itself    to  all  causes  involved. 


I 
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Raymond  Wallace  v.  A.  J.  and  Eva  Cox. 

Affirmed  by  Supreme  Court,  1916. 

Pabbnt  akd  Child.    Liability  of  parent  for  surgical  fees  for  opera- 
tion upon  daughter. 

A  surgeon  who  operates  upon  a  child  because  of  a  condition 
which  is  Imminently  dangerous  to  life  and  which  operation 
is  deemed  necessary  to  save  the  life  of  the  child  may  recover 
from  the  father  for  those  services  where  the  father  had  as- 
sented to  the  operation  but  desired  another  surgeon  than 
the  one  who  did  it. 


From  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County,  Nathan  Bachman,  Judge. 

Murray  &  Draper  for  plaintiff  in  error. 
for  defendant  in  error. 

■ 

Special  Judge  R.  H.  Sansom  delivered  the  opinion  of 
the  Court. 

This  is  a  suit  instituted  by  the  Plaintiff  in  error,  a 
practicing  physician,  against  the  Defendants  in  error,  fa- 
ther and  minor  daughter,  for  professional  services  ren- 
dered by  the  Plaintiff  in  error  to  Eva  Cox,  the  daughter. 

The  suit  was  b^un  before  a  Justice  of  the  Peace,  and  a 
judgment  was  rendered  by  that  Court  in  favor  of  the 
Plaintiff  in  error,  and  against  the  Defendant  in  error,  A. 
J.  Cox,  for  $150.00  and  costs.     The  suit  having  been  dis- 
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missed  as  to  Eva  Cox.  Erom  this  judgment  an  appeal  was 
prosecuted  to  the  Circuit  Court  by  A.  J.  Cox,  one  of  the 
defendants  in  error.  No  appeal  seems  to  have  been  prose- 
cuted by  the  PlaintiflF  in  error,  Dr.  Wallace,  from  the  judg- 
ment of  the  Justice  dismissing  the  case  as  to  the  defendant 
in  error,  Eva  Cox. 

The  cause  was  heard  in  the  Circuit  Court  under  appeal, 
having  been  heard  by  the  Court  without  a  jury,  and  the 
findings  and  judgment  of  that  Court  were  in  favor  of  the 
defendant  in  error,  A.  J.  Cox,  and  accordingly  the  suit 
was  dismissed  at  the  cost  of  the  plaintiff  in  error,  Dr.  Ray- 
ond  Wallace. 

Motion  for  a  new  trial  was  overruled  by  the  Court  and 
an  appeal  prayed  and  prosecuted  to  this  Court,  and  errors 
have  been  assigned,  eight  in  number,  as  follows: 

I. 

The  Court  was  in  error  in  not  holding  there  was  an  ex- 
press contract  between  plaintiff  and  defendant,  A.  J.  Cox, 
to  allow  plaintiff  to  perform  the  services  upon  which  suit 
was  brought  to  recover  compensation. 

II. 

The  Court  was  in  error  in  not  holding  that  there  were 
circumstances  from  which  a  promise  could  be  implied. 

III. 

The  Court  was  in  error  in  not  holding  that  there  was 
some  clear  and  palpable  omission  of  duty  on  the  part  of 
the  defendant,  A.  J.  Cox,  in  providing  medical  services 
for  the  child  under  which  circumstances  the  doctor  would 
have  the  right  to  perform  the  operation  and  recover  there- 
for. 


558  COUKT  OF  CIVn.  APPEALS, 

Wallace  v.  Cox. 

IV. 

The  Court  was  in  error  in  not  holding  that  Mary  Cox 
had  authority  to  employ  the  plaintiff  to  perform  the  opera- 
tion upon  the  daughter  and  authorizing  the  charge  to  the 
father. 

V. 

The  Court  was  in  error  in  not  holding  that  there  was  a 
special  exigency  rendering  the  interference  of  the  doctor 
reasonable  and  proper. 

VI. 

The  Court  was  in  error  in  refusing  to  give  the  plaintiff 
a  judgment  against  the  defendant,  A.  J.  Cox,  for  the  sum 
of  $62.00  for  services  rendered  after  defendant's  daughter, 
Mary  Cox,  admits  informing  plaintiff  that  the  father  had 
agreed  for  him  to  perform  the  operation  and  render  con- 
sequent treatment. 

VII. 

The  Court  was  in  error  in  not  holding  that  there  was  an 
implied  contract  between  the  plaintiff  and  the  defendant 
when  the  father  was  apprized  that  the  services  were  about 
to  be  performed  and  failed  to  object. 

VIII. 

The  Court  was  in  error  in  not  holding  that  after  Mary 
Cox  informed  plaintiff  that  the  defendant,  A.  J.  Cox,  au- 
thorized the  work  to  be  done  (even  though  after  the  op- 
eration) that  she  would  have  been  acting  for  an  undis- 
closed principle,  and  as  soon  as  she  disclosed  him  plaintiff 
would  have  the  right  to  hold  him  liable  for  services  ren- 
dered." 
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There  seems  to  be  little  controversy  over  the  facts  in  this 
case.  It  appears  that  the  defendant  in  error,  A.  J.  Cox, 
was  formerly  a  resident  of  Chattanooga,  Tenn.,  and  that 
some  years  before  the  institution  of  this  action  he  re- 
moved  to  Bradley  County;  his  two  daughters,  Mary  an 
adult  presumably',  imder  the  record,  and  Eva  Cox,  a  minor, 
remained  in  Chattanooga,  .with  the  avowed  purpose  as  in- 
dicated, if  not  distinctly  shown  by  the  record,  of  making 
their  own  living.  The  record  discloses  neither  assent  nor 
dissent  to  this  course  upon  the  part  of  the  daughters  by 
the  parent,  defendant  in  error,  A.  J.  Cox.  The  two  daugh- 
ters for  some  while  apparently,  had  been  making  their 
headquarters  at  the  Y.  M.  C.  A.,  building.  It  appears 
that  the  minor  daughter  Eva  Cox  had  been  suffering  from 
fainting  spells,  which  the  Court  may  easily  infer  from 
the  record,  were  increasing  in  frequency  if  not  in  force, 
and  that  the  Secretary  of  the  Y.  W.  C.  A.,  under  these 
conditions,  called  the  services  of  the  plaintiff  in  error.  Dr. 
Wallace,  into  requisition  for  care  and  proper  attention  to 
the  minor,  Eva  Cox.  The  services  thus  rendered,  as 
j?hown  by  the  record,  developed  in  bringing  about  an  im- 
))rOved  physical  condition  upon  the  part  of  the  patient, 
but  did  not  restore  her  altogether  physically.  It  further 
appears  that  the  plaintiff  in  error  as  the  attending  physi- 
cian, advised  the  necessity  of  a  surgical  operation,  stating 
that  the  operation  to  be  performed  was  not  a  difficult  one, 
was  simple,  but  would  be  necessary  in  order  to  relieve  the 
patient  and  avoid  possibly  serious  consequence  if  the  pa- 
tient were  not  relieved  of  the  difficulty. 

It  further  appears  that  the  adult  daughter  of  the  de- 
fendant in  error  and  sister  of  the  patient,  being  advised 
of  this  state  of  affairs  called  her  father,  the  defendant  in 
error,  A.  J.  Cox,  by  telephone  at  his  residence  in  Cleve- 
land and  advised  him  of  conditions,  stating  to  him  that  the 
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physician  advi^d  the  operation  and  that  it  was  a  simple 
one,  not  disclosing  to  the  father  so  far  as  the  record  shows 
what  the  difficulty  was;  that  the  father  asked  whether  or 
not  the  use  of  the  knife  in  performing  the  operation  would 
be  required,  and  was  told  by  the  daughter  that  it  would 
not  be  necessary  to  use  the  knife  and  perhaps  stated  to  him 
that  the  knife  would  not  be  used.  Whereupon  the  father 
expressed  his  assent  to  the  operation.  Saying,  *'WeU,  if 
it  must  be  done,  it  must  be  done,"  and  perhaps  the  next 
day  following  this  conversation  between  the  adult  daugh- 
ter, the  operation  was  performed  and  successfully  per- 
formed and  the  patient  relieved  after  a  confinement  in  the 
hospital  for  some  two  or  three  weeks. 

It  is  not  clear  from  this  record  whether  the  Plaintiff  in 
error.  Dr.  Wallace,  was  advised  by  the  adult  daughter  of 
the  fact  that  she  had  communicated  with  the  father  and  his 
assent  have  been  secured  until  perhaps  two  or  three  days 
after  the  operation  was  performed.  The  Court  is  inclined 
to  the  conclusion  of  fact  that  this  conversation  between 
the  daughter  and  the  father  was  not  made  known  to  the 
physician  until  after  the  operation  had  been  performed. 
The  record  is  clear  and  emphatic  that  the  adult  daughter 
in  communicating  with  the  father  did  not  ask  him  or  sug- 
gest to  him  that  he  pay  the  expenses  incident  to  the  illness 
and  operation  and  made  no  suggestion  in  respect  thereof, 
no  mention  of  the  question  of  payment  and  the  father  in  no 
way  referred  to  the  question.  It  is  fairly  clear  that  neither 
the  father  nor  any  of  the  daughters,  including  the  patient, 
labored  under  the  impression  that  the  knife  was  to  be  used 
in  the  performance  of  the  operation. 

The  father  makes  this  statement  and  this  is  seemingly 
uncontroverted  in  the  record,  in  referring  to  the  conversa- 
tion between  himself  and  the  adult  daughter  over  the 
'phone : 
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'^I  asked  her  what  kind  of  an  operation.  She  said  that  it 
would  be  very  slight  and  not  a  serious  one,  I  then  asked 
her  if  there  would  be  an  incision  or  a  knife  used,  and  she 
said  no.  I  then  said  to  her  that  if  it  had  to  be  done,  it  had 
to  be  done.  .  .  .  She  didn't  ask  me  to  stand  for  the 
Doctor^s  bill,  and  I  didn't  promise  to  pay  for  the  opera- 
tion. If  I  had  been  informed  that  it  was  a  serious  opera- 
tion and  that  she  had  to  go  under  the  knife,  I  would  not 
have  consented  to  it,  but  I  would  have  come  straight  to 
Chattanoc^a  and  would  have  employed  Dr.  Holtsclaw,  or 
some  other  physician  with  whom  I  am  acquainted,  to  per- 
form the  operation.  I  didn't  know  the  plaintiff,  Dr.  Wal- 
lace. I  never  saw  him  before  to-day  that  I  have  recollec- 
tion of  and  I  would  not  have  agreed  for  any  man  to  have 
performed  an  operation  on  my  child  unless  I  had  been 
well  acquainted  with  him  and  had  confidence  in  his  ability 
as  a  surgeon." 

As  stated  the  age  of  the  minor  at  the  time  this  operaticm 
was  performed,  according  to  the  statement  of  the  father, 
was  seventeen  years.  The  success  of  the  operation  as  we  im- 
derstand  from  the  record  is  not  questioned.  The  father 
says  in  resj)ect  of  the  daughter  living  separate  fnmi  the 
family  and  not  imder  the  parental  roof: 

**When  I  removed  from  Chattanooga,  my  two  daughters 
Marv  and  Eva,  decided  that  thev  didn't  want  to  leave 
(Chattanooga,  and  so  they  remained  there  and  since  that 
time  they  have  been  living  away  from  me  and  making 
their  own  living  and  doing  as  they  pleased." 

No  question  is  made  as  the  Court  gathers  from  the 
record,  upon  the  reasonableness  of  the  bill  for  the  services 
rendered  and  upon  which  the  recovery  sought  is  based. 
The  sole  basis  of  resistance  of  recovery  being  that  the  fa- 
ther is  not  liable  for  the  debt.  The  general  rule  is,  that 
the  father  is  liable  for  the  necessities  of  his  minor  children 
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and  that  the  obligations  accruing  in  the  necessary  and  un- 
avoidable support  of  the  child  may  be  enforced  against 
him  as  a  legal  liability. 

Under  the  Tennessee  rule  the  father  is  compelled  as  mat- 
ter of  law  to  care  for,  educate  and  maintain  his  children 
until  the  attainment  by  them  of  their  majorities,  or  until 
there  shall  be  a  voluntary  abandonment  of  such  parental 
protection  and  care  or  refusal  by  the  child  to  yield  to 
parental  authority.  The  duties  between  parents  and  their 
children  are  not  altogether  one-sided,  but  are  mutual. 
While  as  stated,  the  law  charges  the  parent  with  the  duty 
of  maintenance,  education  and  protection  of  the  child,  it 
at  the  same  time  charges  the  child  with  that  reverence  and 
obedience  to  the  parent  commensurate  with  the  circum- 
stances and  conditions  surrounding  the  parties.  The  pa- 
rental duty  of  support  and  maintenance  is  based  to  a  de- 
gree upon  the  services  to  be  rendered  the  parent  by  the 
child,  so  that  if  the  authority  of  the  parent  is  repudiated 
by  the  child,  of  his  or  her  own  volition,  not  contributed  to 
by  the  parent  then  the  legal  obligations  resting  upon  the 
parent  to  maintain  the  child  becomes  abrogated.  Where 
there  is  a  separation  by  mutual  assent  so  that  the  child  is 
not  a  member  of  the  household,  is  not  living  under  the  pa- 
rental roof,  but  is  engaged  in  the  laudable  eflfort  at  self- 
support,  maintenance  and  education  by  their  own  exer- 
tions^ under  consent  of  the  parent,  the  mutual  duties  and 
obligations  of  the  parent  and  child  are  not  destroyed,  they 
are  not  minimized,  but  remain  in  full  force  and  effect  and 
are  absolute.  The  Courts  can  conceive  of  no  more  lauda- 
ble undertaking  upon  the  part  of  the  minor  child  than  the 
effort  at  its  hands,  by  the  consent  of  the  parent,  to  yield 
assistance  by  their  own  effort  toward  their  maintenance, 
education  and  support,  and  thus  lessen  the  duties  and  re- 
sponsibilities resting  upon  the  parent  under  the  law. 
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The  Tennessee  cases — Toncray  v.  Toncray,  2nd  Shan- 
non's cases,  p.  408 ;  Evans  v.  Evans,  125  Tenn.,  17  Gates, 
112,  are  not  in  conflict  with  each  other  or  this  holding 
under  the  Court's  view  of  the  law  as  applicable  to  the  par- 
ticular facts  of  the  present  and  those  cases.  The  Toncray 
case  is  one  where  the  brother  undertook  the  maintenance 
and  education  of  his  sister  as  a  volunteer,  the  sister  having 
abandoned  her  father's  home  without  fault  upon  his  part, 
'  and  the  brother  having  thua  voluntarily  undertaken  the 
support  of  the  sister  under  these  circumstances,  he  sought 
thereafter  to  recover  the  expenses  incident  thereto,  from 
the  father.  The  Court  held  that  he  was  not  entitled  to  re- 
cover in  that  case,  nor  because  the  father  wasn't  charged 
with  the  duty  of  maintenance,  support  and  education  of 
the  minor  child  under  ordinary  conditions,  but  because  the 
minor  child  had  abandoned  the  home  provided  for  her  vol- 
untarily and  without  the  wishes  of  the  parent,  and  the 
brother  as  a  volunteer,  sided  with  the  minor  child  in  her 
abandonment  of  the  father  and  want  of  love  and  respect 
for  him  and  in  her  abandonment  of  the  duty  and  consider- 
ation owed  by  her  to  her  father,  and  under  these  sort  of 
circumstances  he  could  not  recover.  There  is  no  question 
in  the  opinion  of  this  Court  of  the  accuracy  and  soundness 
of  that  doctrine. 

The  case  of  Evans  v.  Evans  is  one  where  the  mother 
was  forced  to  sue  the  father  for  divorce  because  of  wrongs 
committed  by  the  father  against  the  mother,  which  wrong 
constituted  the  basis  for  the  divorce  proceeding,  and  the 
divorce  was  granted  the  mother  from  the  father  by  reason 
of  his  own  misconduct.  The  recovery  in  that  case  was 
sought  by  the  mother  against  the  father  for  certain  expen- 
ditures of  money  made  by  her  in  the  support  and  educa- 
tion of  their  minor  child,  and  the  holding  of  the  Court  was 
that  the  father  was  liable  notwithstanding  the  separation 
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by  the  mother  from  the  father,  and  divorcement,  because 
of  his  misconduct,  and  the  granting  of  the  care  and  cus- 
tody of  the  child  to  the  mother  as  the  proper  custodian 
thereof;  that  imder  the  facts  developed  the  decree  of  di- 
vorcement pronounced  could  not  operate  to  relieve  the  fa- 
ther of  the  legal  obligations  resting  upon  him  for  the  sup- 
port and  maintenance  of  his  minor  child.  Any  holding  in 
the  opinion  of  this  Court  to  the  reverse  of  this  proposi- 
tion could  find  no  solid  basis  in  law,  logic,  good  faith,  or 
integrity;  no  sound  law  permits  any  man  to  take  advan- 
tage of  his  o^vn  wrongs,  to  the  detriment  and  injury  of 
another,  and  especially  is  this  law  applicable  to  the  ex- 
alted relations  subsisting  between  husband  and  wife,  and 
parent  and  child ;  in  this  case  this  child,  this  minor  child, 
was  living  separate  and  apart  from  the  father,  not  because 
of  any  wilful  wrong  so  far  as  is  disclosed  by  the  record, 
but  by  the  consent  of  the  parent  with  the  laudable  desire 
and  purpose  to  relieve  the  parent  as  far  as  might  be  of  the 
duties  and  responsibilities  incident  to  her  maintenance. 

There  is  no  indication  even  from  the  facts  disclosed  in 
this  record  of  a  purposed  abandonment  or  refusal  upon 
the  part  of  this  minor  child  to  be  subject  to  parental  con- 
trol, but  simply  the  effort  to  relieve  the  father  from  paren- 
tal expenditures  to  the  extent  her  o^vn  exertions  might  aid 
in  yielding  her  own  living.  Certainly  a  most  commenda- 
ble purjx>se  and  aim. 

Tnder  the  father's  own  statement,  had  he  knowii  of 
existing  conditions,  he  would  have  immediately  incurred 
the  expense  of  making  a  special  trip  to  Chattanooga  and 
would  have  secured  the  services  himself  of  Dr.  Holtzclaw 
or  some  other  physician  that  he  kfiew  and  had  this  same 
operation  performed  if  it  were  found  necessary. 

There  is  nothing  in  the  record  to  indicate  even,  that  the 
plaintiff  in  error.  Dr.  Wallace  made  any  mistake  in  his 
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diagnosis  of  the  difficulty  under  which  the  patient  was 
suffering,  or  the  necessity  for  the  operation  to  relieve  this 
difficulty.  No  question  is  made  but  that  the  operation 
was  performed  successfully.  No  question  can  be  made  of 
the  success  of  the  operation,  because  the  sist<er  of  the  pa- 
tient herself,  says  that  while  for  a  season  after  the  opera- 
tion the  fainting  spells  continued,  that  they  finally  ceased, 
and  the  trouble  had  passed  away.  The  results  of  the  op- 
eration had  proven  successful. 

Whether  or  not  the  conversation  by  the  adult  daughter 
was  held  over  the  'phone  with  the  father,  at  the  request  or 
by  the  knowledge  of  the  physician,  or  whether  or  not  the 
fact  of  the  father's  statement  to  the  daughter  over  the 
'phone  was  communicated  by  the  daughter  to  the  physi- 
cian prior  to  the  operation,  in  the  view  taken  by  this 
Court,  are  not  the  controlling  questions.  The  facta  are 
that  this  daughter  was  a  minor,  that  she  was  suffering 
from  physical  ailments,  to  be  relieved  of  which,  an  opera- 
tion was  necessary ;  that  this  operation  was  perfonned  with 
the  knowledge  and  consent  of  the  parent,  the  benefits  were 
received  by  the  child.  The  father,  under  the  law  is  liable 
for  the  necessities  of  the  child.  That  being  true  we  think 
he  is  liable  for  this  debt  to  this  physician,  incurred  in  this 
way,  which  in  the  Court's  opinion  was  a  pressing  necessity 

faithfullv  and  efficientlv  met. 

I-  */ 

The  result  is  that  the  holding  of  the  Circuit  Judge  is 
re\'ersed  and  judgment  will  be  entered  here  for  the  amount 
of  this  bill,  $150.00,  in  favor  of  the  plaintiff  in  error.  Dr. 
Raymond  Wallace  and  against  the  defendant  in  error,  A. 
J.  Cox,  together  with  all  costs. 
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I^ATiONAL  Life  &  Accident  Insurance  Co.  v. 

Egbert  Bradley. 

Affirmed  by  the  Supreme  Court,  1916. 

1.  Accident  and  Sick  Benefit.    Insurance.    Li1)eral  construction 

of  policy. 

An  accident  or  sick  benefit  insurance  policy  must  be  liberally 
construed  in  favor  of  assured. 

2.  Same.    Confinement  to  room.    When, 

A  policyholder  is  confined  to  his  room  within  the  meaning  of  a 
policy  when  he  is  totally  blind,  unable  to  work,  and  leaves 
'  his  room  at  infrequent  intervals  in  the  company  of  his  wife 
for  the  purpose  of  seeing  his  physician. 

3.  Same.    Attendance  at  room  ty  physician. 

And  such  policyholder  is  attended  by  a  physician  as  required 
by  the  policy  where  he  is  forced  to  visit  the  physician  in- 
stead of  having  the  latter  call  upon  him. 

4.  Same.    Certificate  of  physician  as  conditions  precedent  to  right 

to  indemnity, 

A  provision  of  this  nature  is  reasonable. 

5.  Same.    But  mxiy  be  waived  or  right  to  demand  lost. 

But  such  provision  may  be  waived.  And  where  payment  of 
indemnity  was  refused  upon  other  grounds,  and  where  policy- 
holder was  told  that  tender  of  certificate  would  do  no  good, 
the  company  is  estopped  to  rely  upon  failure  in  this  regard. 


From  Washington  County. 


Appeal  in  error  from  the  Circuit  Court  of  Washington 
County,  Dana  ILarmon,  Judge. 


STATE  OF  TENNESSEE.  567 

Life  &  Accident  Insurance  Co.  v.  Bradley. 

James  B.  Cox  for  plaintiff  in  error. 

Gakdner  I.  Baklow  for  defendant  in  error. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

Bradley  was  the  holder  of  an  accident  and  sick  benefit 
policy  issued  to  him  by  the  plaintiff  in  error.  This  policy 
among  other  things  provided  for  an  indemnity  or  benefits 
in  case  of  sickness.  Claiming  that  he  was  ill  and  disabled 
within  the  meaning  of  the  certificate  and  asserting  his 
right  to  indemnity  for  twenty  weeks  on  account  of  the  loss 
of  his  eyesight,  Bradley  brought  this  suit.  The  company 
defended  upon  the  groimd  in  the  first  place  that  the  policy 
holder  was  not  actually  confined  to  his  bed  or  room  and 
there  visited  by  a  physician,  and  that  he  had  failed  to 
furnish  the  statement  of  an  attending  regularly  licensed 
physician  to  the  effect  that  he  had  been  visited  at  his  room 
by  such  physician.  The  cause  was  tried  by  the  Circuit 
Judge  without  the  intervention  of  a  jury.  His  Honor 
was  of  opinion  that  Bradley  was  entitled  to  full  indemni- 
ty of  $100.00  and  interest  and  rendered  judgment  accord- 
ingly. The  company  has  appealed  and  assigned  errors 
which  will  be  considered  by  us. 

The  policy  is  peculiar  in  that  it  does  not  specify  the 
ailments  for  which  benefits  might  be  claimed.  Hence  it 
must  be  construed  as  covering  any  sickness  or  disorder 
which  is  an  ill  of  such  a  nature  as  to  necessitate  cessation 
from  labor  and  confinement  to  house  or  room.  Bradley 
testified  that  during  the  entire  period  of  twenty  weeks  and 
the  life  of  the  policy  he  was  totally  blind,  unable  to  per- 
form any  manual  labor,  and  was  confined  to  his  house  or 
room  during  the  whole  period  except  when  he  would  go  to 
visit  his  physician  or  out  in  toven,  but  was  always  accom- 
panied by  his  wife;  that  he  was  incapable  of  guiding  or 
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guarding  himself  and  was  dependent  entirely  upon  his 
wife  for  assistance  in  such  matters;  and  that  he  did  not 
depart  his  house  or  room  without  her  accompanying  him, 
and  then  only  to  consult  his  physician,  who  resided  in 
Bristol.  He  states  that  he  was  totally  disabled  from  la- 
boring, and  that  his  eye  troubles  were  occasioned  by  the 
work  which  he  did  in  a  tannery. 

Bradley  certainly  suffered  an  illness  and  was  undoubt- 
edly sick.  It  is  also  clear  from  his  statement  that  he 
could  not  follow  his  usual  labor  and  hence  could  not  earn 
wages.  It  is  also  true  that  he  was  virtually  confined  to  his 
room  because  of  his  ailment,  and  that  all  of  his  absences 
were  brief  and  under  the  necessity  of  an  immediate  return 
to  his  abiding  place.  He  was  not  at  liberty  to  go  nor  to 
roam  at  will,  but  was  alwavs  restrained  and  confined  by 
reason  of  his  eye  trouble. 

The  first  assignment  is  that  the  Court  was  in  error 
in  holding  that  clause  Xo.  2  of  the  policy,  hereinafter 
copied  was  unreasonable.     This  sections  is  as  follows: 

^^Weekly  benefits  for  sickness  will  only  be  paid  for  each 
period  of  seven  consecutive  days  that  the  insured  has  by 
reason  of  illness  necessarily  been  confined  to  bed  and  there 
visited  professionally  by  a  duly  licensed  and  practicing 
physician,  or  has  by  reason  of  illness  necessarily  been  con- 
fined to  his  room  and  there  visited  by  a  duly  licensed  phy- 
sician." 

It  is  unnecessary  for  this  Court  to  pronounce  the  clause 
just  copied  unreasonable.  We  are  rather  inclined  to  the 
view  that  it  is  a  reasonable  provision  by  means  of  which 
insurance  companies  may  protect  themselves  from  cases 
of  malingering  and  also  provide  themselves  with  satisfac- 
tory evidence  of  illness  of  their  policyholders.  But  not- 
withstanding its  reasonableness,  it  must  have  a  reasonable 
interpretation  and  a  reasonable  application  to  the  facts  of 
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each  particular  case.  For  instance  the  Courts  detest  the 
literalism  of  such  provisions  and  will  construe  them  liber- 
ally, to  the  end  that  the  object  of  their  insertion  in  con- 
tracts of  insurance  be  attained  and  at  the  same  time  not 
defeat  the  intention  of  the  parties  as  understood  by  the  one 
to  be  indemnified :  Insurance  Co.  i\  Hawes,  42,  L.  R.  A. 
(N.  S.,)  and  note. 

Bradley's  purpose  in  taking  out  this  policy  was  to  se- 
cure a  small  weekly  benefit  in  case  he  was  disabled  by  ill- 
ness to  the  extent  that  he  could  not  follow  his  occupation 
as  a  laborer.  It  is  true  he  stipulated  that  indemnity  would 
be  demanded  by  him  only  in  case  of  his  confinement  to  his 
room  and  visitation  by  a  physician ;  but  he  never  thought 
that  he  had  to  lie  abed  and  to  have  a  physician  come  to  his 
room  and  there  administer  to  him.  Whether  it  was  in- 
cumbent upon  him  to  have  such  medical  attendance  and 
whether  he  should  show  absolute  confinement  as  a  condi- 
tion precedent  to  recovery  are  matters  which  must  be  ar- 
rived at  by  construction.  If  the  letter  of  this  policy  be 
adhered  to,  he  must  be  repelled.  But  we  assert  with  con- 
fidence that  if  regard  be  had  to  the  spirit,  substance  and 
purpose  of  the  contract,  then  the  indemnity  should  be  de- 
creed him.  And  this  result  can  be  reached  without  doing 
violence  to  the  terms  of  the  contract,  and  without  any  in- 
justice to  the  insurance  company,  assuming  of  course  that 
observance  of  the  contract  by  the  insurance  company  is  in 
no  wise  unjust. 

That  Bradley  was  confined  to  his  house  in  a  limited 
sense  is  a  proposition  which  in  our  judgment  cannot  be 
assailed.  He  was  as  it  were  chained  to  this  comer  and 
was  not  in  condition  to  move  about  at  such  intervals  as  he 
wished  and  at  such  places  as  he  desired.  He  was  always  at- 
tended by  the  keeper  of  his  room  and  was  thus  wholly  in 


570  COURT  OF  CIVIL  APPEALS, 

Life  &  Accident  Insurance  Co.  v,  Bradley. 

or  under  confinement.  The  f axst  that  he  was  out  at  inter- 
vals for  the  purpose  of  obtaining  medical  aid  and  to  at- 
tend to  necessary  business  matters  or  to  obtain  exercise 
was  not  in  our  judgment  an  interruption  of  his  confine- 
ment to  his  room.  Bradley  was  sick  as  much  on  the  street 
as  he  was  in  his  room.  He  was  just  as  much  restrained  of 
liberty  of  movement  in  the  one  place  as  the  other.  He  was 
just  as  much  an  object  of  care  and  solicitude  in  the  one 
place  as  the  other.  Hence  our  opinion  that  he  was  con- 
fined to  his  room  within  the  sense  of  the  policy  if  liberally 
construed,  and  that  it  would  be  unreasonable  to  give  the 
provision  in  question  that  strict  construction  urged  by  the 
company. 

In  accord  with  our  conception  of  this  proposition  are 
nearly  all  the  authorities  which  are  accessible.  For  in- 
stance in  Relief  Fund  v.  Gross,  57  N.  E.  145,  the  Court 
of  Appeals  of  Indiana  held  that  the  going  out  of  his  house 
under  the  direction  of  skilled  physicians  was  not  a  viola- 
tion of  such  provision  upon  the  part  of  a  policy  holder.  It 
was  held  in  Benefit  Association  v.  Nancarrow,  18  Col. 
App.,  274,  that  it  was  not  a  violation  of  this  provision  for 
the  injured  one  to  visit  his  physician's  office,  using  a  car- 
line  for  that  purpose.  In  Jennings  v.  Brotherhood,  44 
Col.,  18,  L.  R.  A.  (X.  S.,)  109,  it  was  stated  that  the 
intention  of  the  parties  to  an  insurance  contract  is  in- 
demnity and  that  this  intention  must  be  kept  in  view  and 
that  the  policy  of  insurance  is  to  be  construed  liberally 
for  the  reason  that  such  provisos  are  inserted  by  insurers 
who  are  interested  in  having  them  limited  in  their  scope, 
that  it  was  not  requisite  that  the  holder  be  actually  help- 
less or  remain  in  bed,  and  that  the  taking  of  exercise  and 
enjoying  of  sunshine  would  not  defeat  his  claim  provided 
he  was  entirely  incapacitated  to  work.  To  the  same  effect 
are  Breil  v.  Insurance  Co.,  23  L.  R.  A.   (N".  S.,)   and 
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Irisurance  Co.  v.  Hawes,  supra;  also  Ramsey  v.  Insurance 
Co.,  142  S.  \V.,  763.  It  is  undoubtedly  true  that  a  few 
Courts  have  held  to  the  contrary,  but  we  find  the  views 
of  the  cases  which  we  have  cited  to  be  more  in  harmony 
with  our  ideas  of  right. 

It  results  that  this  first  assignment  of  error  insofar 
as  it  assails  the  holding  of  the  Court  that  section  two  of 
the  policy  as  to  confinement  did  not  defeat  collection  must 
be  overruled.  It  was  urged  that  Bradley  was  seen  very 
often  out  in  the  town  by  himself  or  that  he  was  with  his 
wife  very  often.  But  we  are  governed  by  what  Bradley 
himself  states.  His  testimony  is  that  he  was  not  out  of 
the  house  except  to  and  from  the  office  of  his  physician. 
There  are  some  parts  of  his  language  which  might  be  con- 
strued as  an  admission  that  he  was  out  of  his  room  with 
his  wife,  but  he  states  emphatically  that  the  times  he  was 
out  were  on  his  visits  to  and  from  his  physician. 

With  respect  to  that  part  of  this  policy  which  prescribes 
as  a  condition  of  recovery  that  the  sick  person  be  visited 
at  his  room  by  a  physician  there  is  more  room  for  contro- 
versy. But  we  have  reached  the  conclusion  that  this  also 
must  have  a  reasonable  construction  and  a  reasonable  ap- 
plication. Let  us  grant  or  assume  that  the  object  of  such 
a  provision  was  to  prevent  fraud  and  to  put  into  possess- 
ion of  the  company  reliable  information  as  to  the  illness  of 
their  policy  holders.  Now  if  it  be  demonstrated  that  the 
policy  holder  was  actually  ill,  and  especially  if  the  ail- 
ment was  at  an  early  stage  made  known  to  the  company,  or 
if  there  was  an  offer  of  proof  of  sickness  by  physician 
which  was  declined,  then  the  purpose  of  this  clause  has 
been  obtained:  and  if  so  its  literalism  should  not  be  used 
as  the  means  of  repelling  a  party  who  has  a  just  claim. 
It  has  been  held  that  the  object  of  this  provision  was  to 
furnish  the  company  proof  of  sickness.     Now  if  the  ill- 
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ness  be  demonstrated,  it  would  be  sticking  in  the  bark  to 
hold  that  the  insured  must  be  defeated  because  his  physi- 
cian was  not  actually  at  the  patient's  bedside,  provided  of 
course  he  was  under  the  care  of  a  physician  during  his 
illness. 

We  find  two  Courts  holding  that  a  party  is  attended  by 
a  physician  if  the  former  attends  the  latter  at  his  oflBce 
and  there  receives  treatment:  Ramsey  v.  Insurance  Co., 
supra;  Insurance  Co,,  v.  Haives,  supra.  With  these  views 
we  are  going  to  concur  in  so  far  as  they  are  pertinent  to  the 
facts  of  this  case.  We  must  not  be  understood  as  holding 
that  there  can  be  a  substantial  departure  from  this  pro- 
vision in  case  of  uncertain  illnesses  or  degrees  of  sickness. 
But  we  are  of  opinion  that  if  a  party  visiting  a  physician 
is  at  the  time  virtually  in  confinement,  as  we  have  held 
that  Bradley  was,  then  ht  was  attended  by  a  physician 
^vithin  the  contemplation  of  the  policy. 

In  the  second  assignment  it  is  said  that  the  Court  was  in 
error  in  holding  that  the  requirements  of  clause  three  of 
the  policy  were  waived  by  the  company.  This  clause  is 
as  follows: 

^'The  insured  shall  not  hi-  entitled  to  anv  benefits  for 
sickness  or  action  under  this  policy  unless  a  certificate  by 
a  regularly  licensed  and  practicing  physician  showing  the 
nature  of  the  sickness  or  iniurv  shall  be  furnished  the 
company  or  its  authorized  agent." 

This  is  a  reasonable  provision,  but  it  must  also  be  rea- 
sonably interpreted  and  applied.  This  company  had  an 
aeent  in  Johnson  Citv  who  visited  Bradlev  weeklv  and  was 
fully  cognizant  of  Bradley's  ailment  and  in  fact  paid  him 
or  arranged  to  pay  him  one  week's  indemnity.  This  agent 
presumably  visited  Bradley's  house  once  every  seven  days 
(luring  the  entire  twenty  weeks  for  which  benefits  are 
claimed,  and  he  continued  to  collect  the  premium  knowing 
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all  the  time  that  Bradley  intended  to  claim  the  benefits. 
As  before  stated  Bradley  was  paid  one  week's  indemnity. 
He  was  getting  ready  to  claim  another  by  presenting  his 
physician's  certificate  when  he  was  informed  by  the  agent 
that  it  would  be  unnecessary  as  his  claim  would  not  be 
paid.  The  reasons  given  by  the  agent,  as  the  latter  states, 
were  that  Bradley  was  not  confined  to  his  room  and  was 
not  attended  there  by  a  physician.  Bradley  produced  at 
trial  the  certificate  of  his  physician  showing  that  he  was 
totally  blind  during  the  whole  of  the  time  for  which  the 
insurance  was  claimed. 

We  are  of  opinion  that  the  company  cannot  avail  itself 
of  this  part  of  the  policy.  In  the  first  place  the  company's 
agent,  and  we  are  going  to  assume  that  he  was  authorized 
to  represent  the  company  generally,  was  fully  aware  of 
the  nature  of  Bradley's  complaint.  In  the  next  place 
Bradley  offered  to  comply  with  this  provision,  but  was  in- 
formed that  it  was  unnecessar\'.  Moreover,  the  agent  did 
not  decline  payment  for  lack  of  a  doctor's  certificate,  but 
for  other  and  distinct  reasons.  These  are  sufficient  to  con- 
stitute a  waiver:  Snyder  v.  Mystic  Circle,  122  Tenn.,  248 ; 
Grand  Council  v.  Young,  63  Minn.,  50G.  Again  this  pro- 
vision is  simply  to  impart  information  to  the  company. 
If  it  obtained  this  information  in  an  indubiable  way  it 
would  be  idle  t-o  exact  literal  compliance,  especially  when 
the  absence  of  formal  certificate  was  not  urged  as  a  rea- 
son for  not  responding. 

We  feel  constrained  to  overrule  the  assignments  of  error 
and  to  hold  the  company  liable  in  this  particular  case 
without  in  any  manner  adjudicating  that  any  provision 
of  the  policy  is  unreasonable..  The  judgment  will  be  af- 
firmed with  costs. 
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C.  E.  Dantzleb  v.  W.  a.  Sadd,  et  al. 
Affirmed  bj  Supreme  Court,  1915. 

1.  Specific  Performance  of  Contbact  of  Sale  of  Fobeign  Lakd. 

Jurisdiction.    Death  of  Vendor, 

The  Courts  of  Equity  in  this  State  have  jurisdiction  to  compel 
specific  performance  of  a  contract  for  the  sale  of  real  estate 
situated  in  a  foreign  State;  and  the  death  of  the  vendor  is 
not  of  itself  sufficient  to  afTect  the  right.  The  heirs  of  the 
vendor  may  themselves  be  compelled  to  convey,  or  they  may 
be  treated  as  trustees  and  the  legal  title  transferred  by  decree 
to  the  vendee  upon  showing  that  purchase  money  has  been 
paid. 

2.  Vendor  and  Vendee  Trrus  Bond. 

The  inaker  of  a  title  bond  for  the  sale  of  land  becomes  trustee 
of  the  vendee  upon  payment  by  the  latter  of  all  the  considera- 
tion. 

3.  FoBEioN  Laws.    Questions  of  fact.    Foreign  administrator. 

Where  complainant  avers  in  his  bill  that  the  personal  repre- 
sentative of  the  maker  of  a  title  bond  to  land  in  a  foreign 
State  is  compellable  to  convey,  and  further  alleges  that  by 
the  laws  of  the  foreign  State  he  is  entitled  to  specific  per- 
formance, defendants  cannot  rely  upon  demurrer.  What  the 
foreign  laws  are,  becomes  a  question  of  fact  to  be  determined 
upon  proof. 

4.  Suit  in  Another  Jurisdiction.     Enjoining  of  same  by  the 

Courts  of  this  State, 

A  Court  of  Equity  in  this  State  which  has  acquired  jurisdiction 
of  a  subject  matter  situated  in  a  foreign  State  may  enjoin  a 
party  from  going  into  the  foreign  State  and  instituting  suit, 
especially  if  there  be  facts  indicating  a  desire  to  evade  the 
local  jurisdiction. 


Fkom  Hamilton  County. 


Appeal  from  the  Chancery  Court  of  Hamilton  County, 
W.  B.  Garvin,  Chancellor. 


STATE  or  TENNESSEE.  575 


Dantzler  v.  Sadd. 


Thompson  &  Lusk  for  complainant. 

Thomas  &  Thomas  for  defendant. 

Mr.  JusTici:  TIiggins  delivered  the  opinion  of  the 
Court. 

In  the  first  of  the  three  Lills  filed  in  this  ease  by  Dantz- 
ler, Appellee  Sadd  was  the  only  defendant.  It  was  averred 
by  compalinant  that  on  the  6th  day  of  November,  1912, 
one  J.  W.  Gamble  and  his  wife  Marcella  had  executed  to 
him  a  title  bond  wherein  they  had  obligated  themselves 
to  execute  and  deliver  to  complainant  a  warranty  deed  to 
a  tract  of  land  lying  in  Dade  County,  Georgia,  upon  pay- 
ment by  complainant  of  the  stipulated  consideration  of 
$3,250.00;  that  of  this  $1,000.00  was  paid  in  cash,  and 
the  remainder  evidenced  by  four  promisory  notes  payable 
to  and  delivered  to  said  J.  W.  Gamble  and  wife ;  that  at 
that  time  Gamble  and  wife  were  citizens  and  residents  of 
Hamilton  County,  Tennessee,  and  that  all  the  instruments 
mentioned  were  executed  and  delivered  in  Tennessee ;  that 
subsequently  to  the  execution  of  said  notes  complainant 
had  fully  paid  the  balance  of  the  consideration  and  had 
procured  from  .J.  W.  Gamble  a  deed  purporting  to  convey 
the  full  fee  simple  title  to  complainant ;  that  the  wife  did 
not  join,  for  the  reason  that  complainant  was  advised  that 
it  was  unneoessarv:  that  the  wife  died  about  December 
10,  1914,  after  full  payment  by  complainant  of  the  consid- 
eration, without  having  executed  a  deed  to  her  interest  in 
said  land,  her  interest  being  a  one-half  undivided  share; 
that  in  March  succeeding  defendant  Sadd  was  appointed 
her  administrator  in  Tennessee  and  entered  upon  the  dis- 
charge of  his  duties  as  such ;  that  Sadd  had  been  requested 
to  execute  deed  in  accordance  with  the  bond  for  title,  but 
had  refused  and  still  refused  so  to  do;  and  that  under 
the  laws  of  the  state  of  Georgia  it  was  the  duty  of  the  ad- 
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ministrator  upon  an  order  of  a  Court  of  competent  juris- 
diction to  make  deed  in  pursuance  to  the  terms  of  the  title 
bond.  The  prayer  was  for  specific  performance  and  gen- 
eral relief. 

Defendant  Sadd  interposed  a  demurrer  in  which  he 
challenged  the  jurisdiction  of  the  Court  of  the  subject 
matter.  He  set  out  various  grounds,  but  they  may  be 
summed  up  as  advancing  the  contention  that  the  suit  was 
about  Georgia  real  estate,  over  which  a  Tennessee  Court 
had  no  jurisdiction,  and  that  defendant  Sadd  could  not  be 
compelled  to  do  anything  with  reference  thereto.  It  seems 
that  the  learned  Chancellor  was  of  opinion  that  the  de- 
murrer was  well  taken ;  but  for  some  reason  the  cause  was 
on  the  docket  until  January  25,  1916,  at  which  time  com- 
plainant secured  permission  to  file  an  amended  and  sup- 
plemental bill.  The  additional  averments  of  this  pleading 
were  that  Mrs.  Gamble  had  died  in  Tennessee  intestate, 
leaving  four  children  and  heirs  at  law,  two  of  whom  were 
sui  juris  and  who  had  executed  to  complainant  a  quit- 
claim dtxid;  and  that  the  other  two  were  minors  whose 
guardian  was  the  Chattanooga  Savings  Bank,  which 
guardian  and  the  two  minors  were  made  parties  defendant 
to  the  amended  bill,  as  was  defendant  Sadd.  It  was 
averred  that  all  the  parties  were  residents  and  citizens  of 
Hamilton  County  and  within  the  jurisdiction  of  the 
Court ;  full  payment  of  the  deferred  notes  provided  for  in 
the  title  bond,  and  efforts  on  the  part  of  complainant  to 
secure  a  conveyance  of  the  proi)erty  in  accordance  with  the 
bond ;  that  Mrs.  Gamble  was  a  mere  trustee  of  her  interest 
at  the  time  of  her  death,  and  that  nothing  passed  to  her 
heirs  except  the  right  and  duty  to  execute  a  deed  to  com- 
plainant; it  was  also  alleged  that  no  administrator  could 
be  appointed  in  the  state  of  Georgia,  and  that  unless  com- 
plainant's bills  were  entertained  he  would  be  compelled 
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to  resort  to  the  complicated  and  tedious  action  of  ejectr 
ment ;  and  the  prayer  was  that  title  be  vested  in  complain- 
ant and  that  he  have  general  relief. 

To  this  bill  Sadd  came  and  interposed  a  demurrer.  It 
seems  that  no  steps  were  taken  to  make  defense  for  the 
minors  except  by  their  regular  guardian,  who  joined  in  the 
demurrer.  The  grounds  advanced  were:  1.  That  com- 
plainant's remedy  was  by  original  bill.  2.  That  complain- 
ant's remedy  was  in  the  State  of  Georgia  or  by  Georgia  ad- 
.  ministrator.  3"  That  J.  W.  Gamble  was  a  necessary 
party.  4.  That  the  Court  had  no  jurisdiction  nor  power 
to  compel  specific  performance.  The  specific  grounds  of 
demurrer  urged  by  the  guardian  were  that  the  Courts  of 
Tennessee  had  no  jurisdiction  to  entertain  a  suit  against 
it  or  its  wards  concerning  real  estate  situated  in  Georgia. 
The  Chancellor  at  first  overruled  this  demurrer  with  leave 
to  rely  upon  it  in  the  answer.  Defendants  thereupon 
answered  admitting  substantially  all  the  averments  of  the 
original  biJl  except  that  the  consideration  had  been  paid. 
They  specifically  averred  that  said  notes  had  not  been  paid 
as  required  by  law,  and  that  the  one-half  interest  of  Mar- 
cella  Gamble  was  not  paid  and  that  her  administrator 
had  the  right  to  collect,  and  had  instituted  suit  in  the 
state  of  Georgia  to  recover  upon  said  notes ;  and  it  was  de- 
nied that  the  husband  had  any  right  or  authority  to  col- 
lect any  part  of  the. notes  going  to  Mrs.  Gamble.  It  was 
charged  that  Mrs.  Gamble  had  been  murdered  by  her  hus- 
band, and  that  they  had  been  living  separately  for  some- 
time before  this  occurrence;  and  several  constitutional 
and  statutory  provisions  of  the  state  of  Georgia  were  set 
out  in  the  answer  for  the  purpose  of  demonstrating  that 
Mrs.  Gamble's  interest  was  her  separate  estate,  and  fur- 
ther that  a  Georgia  administrator  only  or  one  recognized 
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in  that  state  had  any  authority  to  deal  with  or  bind  the 
es'tat€'* 

On  the  15th  of  February  complainant  filed  a  petition 
in  which  he  sought  an  injunction  against  the  maintaining 
by  Sadd  of  an  action  in  the  State  of  Georgia  looking  to 
the  collection  of  the  notes.  Complainant  averred  his  sol- 
vency and  his  willingness  to  abide  by  the  result  of  the 
Tennessee  litigation  and  offered  to  confess  judgment  for 
the  amoimt  of  the  Georgia  notes,  to  be  annulled,  however, 
if  it  should  be  adjudged  that  he  had  lawfully  paid  the 
same. 

This  petition  was  subsequently  treated  as  an  amended 
and  supplemental  bill. 

On  the  8th  of  Ai)ril  the  Chancellor,  proceeding  to  re- 
consider his  action  allowing  defendants  to  rely  upon  their 
demurrers  in  their  answer,  reached  the  conclusion  that  the 
demurrers  were  well  taken  and  that  the  several  bills  filed 
by  complainant  could  not  be  maintained;  and  he  there- 
upon proceeded  to  dismiss  them  all,  deny  an  injunction, 
and  tax  complainant  with  all  costs.  From  this  decree 
complainant  has  appealed  and  assigned  errors. 

Waiving  the  question  as  to  whether  the  Chancellor  acted 
properly  in  calling  up  the  case  for  decision  upon  the  de- 
murrers in  advance  of  final  hearing,  we  are  of  opinion  that 
he  was  in  error  in  sustaining  the  demurrers  and  dismiss- 
ing the  bill.  We  have  arrived  at  this  conclusion  after  ma- 
ture deliberation  and  after  undergoing  somewhat  of  a 
change  of  view  from  that  entertained  at  the  time  the  case 
was  arsrued. 

It  must  be  borne  in  mind  that  this  was  an  adjudication 
without  an  opportunity  afforded  complainant  to  sustain  his 
averments  of  fact.  For  instance,  he  alleged  that  he  had 
paid  every  cent  of  the  purchase  money  and  was  thus  the 
equitable  o^vner  of  the  land,  and  that  by  the  laws  of  Geor- 
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gia  he  was  possessed  of  the  estate  and  entitled  to  a  con- 
veyance, and  further,  that  by  the  laws  of  Georgia  the  per- 
sonal representative  of  that  state  or  of  a  foreign  state  was 
authorized  and  compellable  to  execute  a  conveyance. 
Whether  this  be  the  truth  was  a  matter  to  be  determined  in 
due  course ;  and  if  so,  we  are  of  opinion  that  complainant 
could  rightfully  maintain  his  bill  for  specific  performance. 
We  do  not  believe  that  our  statutory  provision  for  execu- 
tion of  deeds  by  personal  representatives  has  any  applica- 
tion, and  we  have  laid  it  aside.  But  what  the  state  of  the 
law  in  Georgia  is  is  a  matter  of  fact.  It  is  doubtless 
proper  for  us  to  look  to  the  decisions  of  that  state  as  evi- 
dence of  what  the  law  is,  but  it  is  well  understood  that 
foreign  laws  when  disputed  have  to  be  established  in  some 
other  way.  But  the  Georgia  decisions  are  certainly  per- 
suasive. We  find  that  in  Orace  v.  Means,  129  Ga.,  638, 
it  was  ruled  that  the  holder  of  a  title  bond  who  had  paid 
the  consideration  would  be  treated  in  equity  as  the  owner 
of  the  land,  and  that  the  vendor  and  his  heirs  were  mere 
trustees.  But  this  seems  to  be  the  rule  in  Tennessee: 
Barker  v.  Smith,  3  Sneed,  290. 

It  was  held  in  Carter  v.  Davis,  30  Ga.,  650,  that  when 
a  party  living  in  another  state  bargains  for  land  lying  in 
Georgia  and  dies  in  another  state,  his  administrator  ap- 
l^ointed  in  that  state  could  maintain  a  suit  for  the  pur- 
chase money  in  Georgia  and  make  a  valid  deed  to  the 
vendee.  We  find  that  a  Code  section  of  Georgia  quoted 
in  the  brief  of  able  counsel  for  appellee  virtually  author- 
izes a  foreign  administrator  to  execute  conveyances  of  real 
estate  therein.  Sections  4104  and  6037.  These  provis- 
ions and  these  decisions  clearly  establish  the  fact  that  for- 
eign administrators  have  power  and  authority  over  the 
realty  of  their  intestates  in  Georgia.  But  it  is  urged  that 
this  power  does  not  exist  except  upon  the  filing  by  the 
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representative  of  papers  in  some  Georgia  Court.  It  is 
manifest  that  the  sections  so  providing  have  no  applica- 
tion to  cases  wherein  the  administrator  is  not  the  actor. 
But  regardless  of  the  power  and  the  duty  of  a  personal 
representative  in  Tennessee  with  respect  to  conveyances 
we  are  of  opinion  that  complainant  had  the  right  to  pro- 
ceed in  Tennessee  against  the  heirs  at  law  of  Mrs.  Gamble 
and  to  compel  a  conveyance  by  them,  or  to  obtain  a  decree 
transferring  to  him  the  l^al  title  to  the  property. 

That  the  Courts  of  this  state  may  entertain  a  bill  for 
specific  performance  or  to  compel  the  vestiture  of  title  to 
land  lying  outside  of  the  state  has  been  so  long  accepted  as 
to  become  hornbook  law:  King  v.  Pillow,  90  Tenn.,  287 ; 
Anderson  v.  Thompson,  1*32  Tenn.,  80;  Johnson  t\  Kimr 
brough,  3  Head,  587;  Kirklin  v.  Savings  Association,  60 
S.  W.,  149 ;  CL  App. ;  Massey  v.  Watts,  6  Cranch,  148. 
This  jurisdiction  is  exerted  without  regard  to  its  eflFect 
in  foreign  states.  In  other  words  the  Courts  of  this  state 
act  upon  the  consciences  of  parties  and  require  them  to 
perform  their  personal  duties  to  the  citizens  of  this  state, 
leaving  the  effect  of  the  adjudication  to  be  detennined  in 
the  foreign  jurisdiction  when  possession  is  sought.  Courts 
of  equity  simply  compel  parties  and  their  privies  to  per- 
form their  agreements  respecting  real  estate. 

If  Mrs.  Gamble  were  living  there  could  be  no  doubt  of 
the  power  of  a  Tennessee  Court  to  compel  her  to  convey, 
assuming  that  she  was  personally  bound,  and  assuming 
that  the  consideration  had  been  duly  paid.  If  she  was  so 
obligated,  likewise  are  her  children  and  personal  represen- 
tative. Complainant  undoubtedly  has  in  equity  the  same 
right  against  the  heirs  that  he  had  against  the  ancestor. 
Hence  the  fact  that  Mrs.  Gamble  died  did  not  take  away 
the  jurisdiction  of  the  Court  to  compel  her  privies  to 
stand  by  her  agreement.     Let  it  be  assumed  that  the  legal 
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title  to  the  land  decended  to  her  heirs.  They  hold  it  in 
trust,  just  as  she  did,  and  a  Court  of  equity  has  the  power 
to  transfer  the  bare  legal  title  to  the  owner  of  the  equita- 
ble title.  This  is  in  accord  with  Tennessee  rules:  Hole  v. 
Darter,  5  Humph.,  81.  It  was  there  held  that  the  heirs 
would  be  divested  of  title  when  the  right  of  a  complainant 
to  the  legal  title  of  the  property  was  clear. 

It  is  urged  by  complainant  that  in  the  state  of  Georgia 
nothing  descends  to  the  heirs  in  case  the  holder  of  a  title 
bond  has  paid  the  consideration.  We  need  not  pursue  this 
line  of  thought,  for  the  manifest  reason  that  all  possible 
parties  to  whom  any  interest  in  the  land  could  descend 
or  attach  are  before  the  Court  or  have  already  recognized 
complainant's  rights.  At  all  events  the  broad  equitable 
principle  that  the  holder  of  the  bare  legal  title  can  be  com- 
pelled to  convey  to  the  owner  of  the  equitable  estate  pre- 
vails in  Georgia  and  Tennessee. 

We  are  of  opinion  that  the  learned  Chancellor  should 
also  have  enjoined  Sadd  from  prosecuting  his  suit  in  Geor- 
gia, especially  in  view  of  the  offers  made  by  the  complain- 
ant to  confess  judgment  and  guarantee  payment  in  case 
he  lost  his  contentions.  That  the  Courts  of  this  state  may 
in  certain  circumstances  enjoin  suits  in  other  states  is 
clearly  established.  This  is  especially  so  with  respect  to 
suits  that  are  instituted  in  another  state  after  litigation 
started  here  involving  the  same  subject  matter.  No  harm 
can  be  done  in  restraining  the  foreign  suit,  especially  when 
complainant  offers  to  suffer  judgment  summarily  if  it 
turns  out  that  he  is  wrong. 

The  rule  is  that  the  Court  which  first  obtains  jurisdic- 
tion of  a  controversy  is  to  be  permitted  to  decide  all  re- 
lated questions;  and  it  is  not  different  when  the  subject 
matter  is  in  a  foreign  state,  provided  of  course  the  Court 
of  the  state  of  first  suit  reaches  the  parties  and  may  law- 
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fully  deal  with  the  questions.  Especially  should  suit  in 
the  foreign  state  be  restrained  when  there  is  a  sugges- 
tion of  a  desire  to  evade  the  consequences  of  the  suit  in  the 
enjoining  Court. 

The  decree  of  the  Chancellor  is  reversed  and  the  cause  is 
remanded  with  directions  to  require  answers  to  all  bills. 


L.  E.  Driver^  Administrator  v.  Fred  Arn  and 

Mrs.  Kita  Card. 

Affirmed  by  Supreme  Court,  1916. 

1.  Death  by  Wrongful  Act.    Mistreatment  of  wife  by  deceased 

husband.    Copy  of  bill  of  divorce  filed  by  wife. 

In  a  suit  by  an  administrator  for  the  wrongful  killing  of  a  hus- 
band, it  is  incompetent  to  show  that  the  husband  had  mis- 
treated the  wife  and  that  the  latter  had  filed  a  bill  for  di- 
vorce against  him,  although  he  had  no  children  and  the  wife 
was  sole  beneficiary.  The  wife  was  notwithstanding  entitled 
to  the  pecuniary  value  of  her  husband's  life.  Nor  was  the 
copy  of  the  divorce  bill  competent  at  any  rate. 

2.  Automobiles.    Duty  of,  as  to  persons  alighting  from  a  street 

car. 
It  is  the  duty  of  the  operator  of  an  automobile  following  a 
street  car  to  exercise  care  and  caution  to  the  end  that  parties 
alighting  from  those  street  cars  be  given  an  opportunity  to 
reach  the  curb.  It  is  negligence  for  such  operator  to  pass  a 
standing  street  car  at  a  high  rate  of  speed  at  such  time  or  to 
pass  at  all  if  by  so  doing  those  alighting  from  or  getting 
upon  street  cars  will  be  imperiled. 

3.  Automobiles.    Duty  of  pedestrian  or  party  alighting  from  car. 

While  a  person  stepping  from  a  street  car  must  exercise  rea- 
sonable care  for  his  safety,  he  is  not  required  to  look  in  all 
directions  for  approaching  automobiles. 
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4.  Verdicts.     Special  as  controlling  general  verdict.    Erroneous 

instructions, 

A  special  yedict  to  the  effect  that  the  deceased  was  guilty  of 
proximate  contributory  negligence  will  not  control  a  general 
verdict  convicting  the  defendant  of  negligence  where  the 
Court  gave  erroneous  instructions  as  to  the  degree  of  care 
which  the  deceased  was  required  to  exercise. 

5.  Abatement  of  Actions.    Death  after  suit  brought. 

An  action  for  wrongful  death  does  not  abate  by  the  death  of 
the  wrongdoer  after  suit  brought.  Aliter,  if  death  occurs 
before  suit. 


From  Hamilton  County. 


Appeal  in  error  from  Circuit  Court  of  Hamilton  Coun- 
ty, Nathan  Bachman,  Judge. 

W.  B.  Miller  for  plaintiff  in  error. 

Floyd  Estill  and  Thompson,  Williams  &  Thompson 
for  defendant  in  error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error  Driver  as  the  administrator  of  John 
P.  Driver,  deceased,  brought  this  suit  against  one  J.  M. 
Card  to  recover  damages  for  the  alleged  wrongful  killing 
of  his  intestate  in  a  collision  with  an  automobile  owned 
by  Card  and  operated  at  the  time  by  his  servant.  He  pred- 
icated his  right  of  action  upon  common  law  n^ligence,  the 
violation  of  our  1905  Act  regulating  automobiles,  and 
also  upon  sections  1601  and  1609  of  Shannon's  Code, 
embodying  the  law  of  the  road. 
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There  was  a  trial  in  the  Circuit  Court  which  resulted 
in  a  verdict  and  judgment  in  favor  of  the  defendants,  who 
are  the  personal  representatives  of  Card,  he  having  died 
after  summons  and  before  trial,  and  the  cause  revived 
against  them.  Plaintiff  below  entered  a  motion  for  a  new 
trial  which  was  overruled.  He  has  appealed  and  assigned 
errors. 

A  brief  refetence  to  the  facts  or  rather  to  those  things 
which  the  evidence  tended  to  show  will  suffice  as  a  pre- 
liminary to  a  discussion  of  the  legal  questions  arising. 
Driver  was  on  a  Sunday  afternoon  a  passenger  upon  a 
streetcar  going  out  the  Rossville  Boulevard.  His  destina- 
tion was  at  a  point  beyond  the  city  limits  of  Chattanooga, 
and  at  a  place  which  was  wide  and  free  of  buildings  or 
obstructions.  When  he  reached  his  destination  he  alighted 
from  the  rear  part  and  right  side  of  the  car,  and  was  pro- 
ceeding toward  the  curb  when  a  car  owned  by  Card  and 
operated  by  his  servant  and  in  which  Card  was  riding  col- 
lided with  him,  pushing  him  down  and  injuring  him  in 
such  a  way  as  that  he  died  a  short  time  after  the  accident. 
The  car  had  stopped  at  its  usual  place  for  the  reception 
imd  discharge  of  passengers.  It  was  in  the  day  time  and 
upon  a  bright  day.  There  is  some  controversy  as  to 
^vhether  he  had  taken  two  or  more  steps  after  leaving  the 
•car ;  and  it  is  also  a  dispute  as  to  whether  he  staggered  in 
front  of  the  car  or  was  walking  in  the  usual  way.  But  there 
is  no  room  for  disputing  the  fact  that  he  had  just  alighted 
from  the  car  and  had  not  had  time  to  reach  the  curb  or  to 
get  away  from  the  stopping  point  when  he  was  struck  by 
the  machine.  It  was  going  in  the  same  direction  as  the 
.streetcar,  but  whether  it  was  following  upon  the  streetcar 
track  or  was  on  the  side  of  the  track  is  not  clearlv  shown. 
At  all  events  it  was  going  in  the  same  direction  aa  the 
streetcar  and  was  a  very  few  feet  in  the  rear  when  the  car 
stopped  and  when  Driver  alighted. 
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The  most  hotly  contested  question  in  the  lawsuit  was  as 
to  the  speed  of  the  automobile.  We  shall  content  ourselves 
with  stating  that  there  was  a  great  deal  of  evidence  to  the 
effect  that  the  machine  was  running  at  a  speed  of  twenty  to 
thirty  miles  an  hour ;  and  this  suffices  for  us.  There  was 
also  a  dispute  as  to  whether  there  was  any  sounding  of 
gong  or  the  checking  of  speed  of  the  car  or  anything  done 
to  prevent  collision. 

There  is  no  direct  evidence  that  Driver  did  or  did  not 
look  the  one  way  or  the  other  for  approaching  cars  when 
he  stepped  upon  the  street.  It  may  be  assumed  however 
that  ho  did  not  keep  a  vigilant  lookout  and  on  the  alert 
before  taking  any  step.  ^Jut  we  reserve  for  later  treatment 
his  duty  in  this  regard. 

The  first  assignment  of  error  is  that  the  Court  made  an 
order  upon  the  widow  of  John  Driver  to  produce  a  copy 
of  an  alleged  divorce  bill  filed  by  her  in  the  Courts  of 
Ohio.  The  third  assignment  is  that  the  Court  permitted 
defendants  below  to  read  said  document  to  the  jury.  We 
are  of  opinion  that  there  is  merit  in  these  two  assignments. 
It  is  true  that  Mrs.  Driver,  the  widow,  was  the  beneficiary 
of  the  suit,  her  husband  having  no  children.  But  this  did 
not  change  the  fonn  of  the  action.  It  was  still  the  action 
of  the  husband  brought  by  his  administrator  to  recover  the 
pecuniary  value  of  his  life.  Whether  Driver  loved  his 
wife  or  was  mean  to  her  were  not  strictly  pertinent  issues : 
Davidson  v.  Severson,  109  Tenn.,  572;  Ilegie  r.  Barley, 
5  lliggins,  70.  Moreover,  the  wife  might  have  relented  or 
wrongfully  charged  her  husband. 

In  addition  to  all  this,  the  document  had  no  internal 
evidence  of  genuineness,  it  having  no  certificate  and  noth- 
ing to  indicate  its  authenticity.  Nor  do  we  think  that  these 
objections  were  obviated  by  the  filing  of  a  document  pur- 
suant to  an  order  of  the  Court.     The  order  of  the  Court 
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in  the  first  place  was  erroneous ;  and  the  subsequent  filing 
of  a  document  did  not  give  it  validity. 

The  predicate  of  the  fourth  assignment  was  the  with- 
drawing of  the  second  count  of  the  declaration  from  the 
jury  upon  the  ground  that  it  was  not  applicable.  The 
chief  averment  of  this  count  was  that  Card  had  turned  his 
automobile  to  the  right  instead  of  to  the  left  as  required 
by  the  law  of  the  road.  We  are  of  opinion  that  the  Code 
sections  referred  to  have  no  application  to  streetcars  or 
vehicles  that  run  on  a  fixed  groove  or  track  and  that  there 
was  no  error  in  the  Circuit  Judge  declining  to  submit  that 
issue  to  the  jury. 

In  assignment  number  five  it  is  said  that  the  Court  er- 
roneously instructed  the  jury  that  if  they  reached  the  con- 
clusion that  Card  or  his  agent  was  guilty  of  negligence, 
and  that  they  also  believed  that  deceased  was  guilty  of 
negligence  in  bringing  about  the  injury  as  a  proximate 
cause,  that  is,  that  both  were  guilty  of  negligence  produc- 
ing the  injury,  there  could  be  no  recovery.  The  criticism 
of  the  instruction  is  that  it  ignores  the  contention  of  Driver 
that  Card's  machine  was  going  at  an  unlawful  rate  of 
speed,  thus  taking  away  the  plea  of  contributory  negli- 
gence upon  the  part  of  the  traveller. 

This  instruction  was  correct  as  far  as  it  went.  In  other 
words,  it  laid  down  ordinarily  a  sound  proposition  of  law. 
If  the  parties  desired  additional  instructions  setting  forth 
the  exception  from  the  rule  wrought  when  a  party  is  vio- 
lating a  plain  statute,  there  should  have  been  a  special  re- 
quest. The  general  rule  is  that  contributory  negligence 
may  defeat  an  action  predicated  upon  the  violation  of  a 
statute:  Charles  Ludke  v,  Burke,  56  L.R.  A.  (N,  S.),  968 
and  note.  But  there  are  exceptions  to  this  rule.  For  in- 
stance if  a  statute  is  of  a  criminal  nature  or  is  passed  pe- 
culiarly as  a  police  measure,  then  contributory  negligence 


STATE  OF  TENNESSEE.  587 


Driver  v.  Am  and  Card. 


may  not  be  a  bar.  Again,  we  apprehend  that  our  auto- 
mobile statute  should  be  assimilated  to  that  of  our  statu- 
tory precautions.  It  will  be  recalled  that  contributory 
negligence  defeating  recovery  was  the  result  of  judicial 
interpretation.  We  think  it  manifest  that  the  Legislature 
made  virtually  the  same  provision  by  implication  in  the 
automobile  statute,  and  that  upon  proper  construction  it 
must  be  held  that  a  party  violating  the  plain  provisions  of 
the  statute  must  answer  for  all  damages  occasioned  there- 
by. Moreover,  a  part-y  violating  the  provisions  of  this 
statute  is  guilty  of  wilful  misconduct  and  gross  negligence. 
If  so,  the  plea  of  contributory  negligence  will  never  avail. 

In  assignment  number  six  it  is  asserted  that  the  Court 
erroneously  instructed  the  jur^^  as  follows:  "If  by  the  ex- 
ercise of  his  sense  of  sight  when  he  alighted  from  the  car 
Driver  could  by  looking  have  ascertained  the  approach  of 
this  automobile  and  could  have  avoided  a  collision  and  he 
failed  to  do  that,  and  that  contributed  to  his  injury  or 
brought  about  the  injury,  then  he  would  not  be  entitled 
to  recover." 

We  are  of  opinion  that  this  was  an  erroneous  instruc- 
tion. The  only  interpretation  which  can  be  given  the  ex- 
cerpt quoted  is  that  if  Driver  could  have  looked  in  any 
direction  and  discovered  the  approaching  car  he  should 
have  done  so.  We  are  of  opinion  that  there  is  no  absolute 
duty  upon  the  part  of  anyone  at  street  intersections  or 
even  at  other  places  to  keep  a  vigilant  lookout  for  automo- 
biles. At  least  it  can  never  be  laid  down  as  a  rule  of  law 
that  the  traveller  must  do  so  at  the  peril  of  his  right  of 
action  in  case  he  is  injured.  Again,  the  jury  were  war- 
ranted in  construing  this  instruction  as  making  it  the  duty 
of  Driver  to  look  to  the  right,  to  the  left,  before  and  aft, 
for  machines.  The  only  measure  to  be  applied  to  the  con- 
duct of  Driver  was  that  of  ordinary  care  under  the  cir- 
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cumstances ;  and  it  was  for  the  jury  to  determine  whether 
or  not  he  acted  as  an  ordinarily  prudent  man:  Leach  v. 
Asman,  130  Tenn.,  510 ;  McNdbb  v,  Gannaway,  3  Higgins, 
78 ;  Peete  v,  Jackson,  4  Higgins,  681.  See  also  cases  men- 
tioned in  those  decisions. 

That  instruction  was  particularly  erroneous  in  view  of 
the  circumstances  surrounding  this  accident.  Driver  had 
the  right  to  assume  while  alighting  from  the  car  and  after 
reaching  the  ground  that  those  approaching  from  the  rear 
would  themselves  exercise  ordinary  care,  such  as  antici- 
pating that  passengers  were  alighting  and  putting  their 
machines  under  control,  upon  the  assumption  that  the 
street  surface  would  be  occupied  by  people  getting  out  of 
the  streetcar.  If  he  had  this  right,  there  was  then  no  ab- 
solute duty  to  keep  his  eye  turned  in  all  directions  for  au- 
tomobiles. If  as  a  matter  of  course  Driver  did  not  act  as 
a  reasonablv  prudent  man  then  there  can  be  no  recoverv. 
But  it  was  for  the  jur\'  and  not  for  the  Court  to  convict 
him  of  negligence. 

The  eighth  assignment  of  error  is  predicated  upon  an  al- 
leged refusal  of  the  Court  to  give  in  charge  a  special  re- 
quest. But  this  request  is  not  copied  in  the  assignments 
of  error  or  brief:  Insuran-ce  Co,  v.  Ford,  20  Pick.,  533. 

But  because  of  the  errors  indicated  we  are  of  opinion 
that  the  case  should  be  reversed  and  remanded  for  a  new 
trial.  We  are  not  at  all  satisfied  that  justice  was  reached 
in  this  controversv  and  this  is  an  additional  reason  whv 
we  attach  importance  to  the  errors  indicated. 

It  is  urged  by  learned  counsel  for  appellee  that  the 
special  findings  of  the  jury,  particularly  one  to  the  effect 
that  the  accident  was  caused  by  Driver's  own  negligence, 
should  be  accepted  as  conclusive  and  terminative  of  the 
lawsuit  at  all  hazards.  It  is  true  that  the  jury  did  so  re- 
port; and  the  jury  also  found  that  the  car  was  going  at  a 
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moderate  rate  of  speed.  But  we  are  persuaded  that  this 
finding  was  against  the  greater  weight  of  the  evidence.  In 
fact,  there  is  room  for  the  contention  that  there  was  an 
absolute  breach  of  duty  upon  the  part  of  Card  in  not  slow- 
ing his  automobile  at  the  time  the  streetcar  stopped  so  as 
to  have  allowed  Driver  to  get  out  of  the  danger  zone. 

While  it  is  not  our  province  to  weigh  the  evidence,  at  the 
same  time  it  is  a  very  appropriate  thing  to  do  when  errors 
which  may  account  for  the  verdict  are  pointed  out. 

There  can  be  no  disputing  the  fact  that  the  jury  were 
impressed  by  the  alleged  divorce  bill  of  his  wife  that 
Driver  was  a  bad  character ;  and  the  right  to  run  over  him 
and  maim  him  was  demonstrated  when  it  was  discovered 
that  he  had  a  bottle  of  liquor  on  his  person.  Again,  the 
Court  told  the  jury  that  it  was  negligence  for  Driver  to 
have  failed  to  look  alertly  for  automobiles.  It  can  be 
readily  seen  that  a  jury  which  accepted  this  as  a  definition 
of  duty  would  find  a  traveller  who  failed  to  do  so  guilty 
of  negligence  such  as  brought  about  the  injury.  Hence, 
the  reason  of  the  response  to  the  issue  as  to  contributory 
negligence. 

It  is  next  urged  by  very  learned  counsel  that  this  action 
abated  by  the  death  of  Card  before  judgment.  We  find  our- 
selves unable  to  concur  in  this  view.  It  is  ably  presented, 
but  we  are  of  opinion  that  this  is  contrary  to  the  accepted 
rule  in  this  state.  We  believe  that  our  Code  section  pro- 
viding for  the  survival  of  all  actions  not  affecting  the 
character  of  the  parties  saves  this  right  of  action.  Thi? 
plainly  for  the  reason  that  the  cause  of  the  action,  that  is 
the  wrongful  death  of  the  party,  certainly  lives:  Burnett 
V.  Layman,  130  Tenn.,  423.  It  is  true  that  if  the  wrong- 
doer dies  before  suit  brought  the  right  to  sue  abates.  But 
it  is  equally  plain  that  if  action  has  been  started,  it  may 
continue  notwithstanding  the  death  of  the  defendant,  un- 
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less  it  affect  the  character  of  the  parties :  Huilett  v.  Baker, 
101  Tenn.,  689,  and  cases  cited  for  the  purpose  of  show- 
ing the  prevailing  opinions  upon  the  subject. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial.  Defendants  in  error  will  pay  the  cost  of  the 
appeal. 


Fannie  A.  Everett  v.  Mbs.  Makgabet  Mickleb. 


Affirmed  by  the  Supreme  Court,  1910. 


1.  Will  Contest.    Estoppel  of  legatee  ty  acceptance  of  legacy. 

A  legatee  who  has  knowledge  of  the  main  facts  surrounding  the 
execution  of  a  will  is  estopped  to  wage  a  contest  after  ac- 
ceptance and  retention  of  a  legacy  given  hy  the  instrument. 

2.  Sabie.    Retention  of  legacy. 

While  in  some  instances  a  legatee  accepting  a  legacy  In  igno- 
rance of  the  facts  may  not  be  estopped  to  contest  a  will,  the 
contest  cannot  be  waged  so  long  as  the  legacy  be  retained. 

3.  Same.    Status  quo. 

Nor  can  such  legatee  contest  the  will  after  acquiescence  until 
he  restores  as  near  as  maybe  the  status  quo. 

4.  Res  Judicata.    Validity  of  will. 

Where  In  a  land  proceeding  it  has  been  deliberately  adjudged 
that  a  will,  a  link  in  the  title  of  one  of  the  parties,  was  a 
valid  instrument,  the  parties  will  be  afterwards  estopped  to 
asesrt  otherwise.    And  this  is  so  although  the  question  was 
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not  litigated  and  arose  In  a  chancery  proceeding.  For  the 
validity  of  a  will  may  be  Inquired  to  in  the  Chancery  Court 
by  appropriate  steps  In  certain  proceedings. 


From  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County,  Nathan  Bachman,  Judge. 

W.  B.  Miller  for  plaintiff  in  error. 

SiZER,  Chambliss  &  CiiAMBLiss  for  defendant  in  error. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

As  this  cause  now  stands  it  is  a  petition  filed  by  Mrs. 
Everett  praying  that  the  probate  in  common  form  of  the 
will  of  Mi's.  Helen  Phillips  in  the  County  Court  of  Hamil- 
ton County  in  1908  be  set  aside  and  that  it  be  certified  to 
the  Circuit  Court  for  an  issued  devisavi  vel  non.  This  pe- 
petition  was  filed  on  the  19th  day  of  August,  1915.  The 
devisee  and  administrator  of  the  husband  of  Mrs.  Phillips 
were  made  parties  defendant.  They  resisted  the  right  of 
Mrs.  Everett  to  wage  the  contest  of  the  will  of  her  sister 
upon  several  matters  or  grounds  to  be  hereinafter  men- 
tioned. 

As  is  well  understood,  the  right  to  contest  is  itself  a 
separate  controversy  which  must  be  disposed  of.  The 
question  as  to  whether  petitioner  could  contest  finally 
reached  the  Circuit  Court,  where  the  points  arising  were 
tried  by  Judge  Bachman  and  a  jury.  At  the  conclusion 
of  the  introduction  of  the  evidence  the  Court  sustained  the 
motion  of  the  defendants  to  dismiss  the  petition,  with  the 
result  that  Mrs.  Everett  was  denied  the  right  to  contest 


592  COURT  OF  CIVIL  APPEALS, 

Everett  v.  Mickler. 

She  has  appealed  and  assigned  errors.  The  several  facts 
and  steps  pertinent  to  the  questions  of  law  raised  will  be 
stated  in  connection  with  the  discussions  of  the  legal  prob- 
lems. It  was  admitted  that  Helen  J.  Phillips,  the  wife 
of  R.  N.  Phillips,  deceased,  had  in  1908  made  a  will  dis- 
posing of  a  good  sum  of  money  and  considerable  personal 
property  to  various  parties  and  devising  her  real  estate  to 
her  husband  absolutely.  She  had  no  children.  Phillips  was 
named  as  executor  and  propounded  the  will  for  probate 
within  a  few  weeks  after  the  death  of  his  wife.  It  was 
shown  that  he  took  complete  charge  of  the  property  de- 
vised and  carried  out  to  the  letter  all  the  directions  given 
by  the  testatrix,  including  numerous  bequests  to  the  chil- 
dren and  nieces  and  nephews  of  Mrs.  Everett,  and  some 
things  for  herself.  Phillips  lived  until  the  early  part  of 
the  year  1914,  when  he  died  leaving  a  will  in  which  de- 
fendant Margaret  Mickler  was  named  as  executrix  and 
sole  beneficiary.  This  will  was  contested  and  the  matter 
is  recited  to  have  been  pending  at  the  time  this  controversy 
was  brought  to  an  issue.  Soon  after  the  will  of  Phillips 
was  offered  for  probate  the  present  petition  was  filed. 

The  defendants  urged  three  substantial  reasons  why 
Mrs.  Everett  should  not  be  permitted  to  contest.  We  have 
concluded  that  the  best  way  to  treat  of  these  matters  is  to 
handle  them  separately.  We  lay  aside  as  of  no  importance 
the  other  contentions  than  the  three  wKich  we  shall  dis- 
cuss. First  in  importance  is  the  statement  that  under 
item  13  of  the  will  of  Mrs.  Phillips,  the  instrument  which 
she  is  assailing  upon  the  ground  of  fraud  and  undue  in- 
fluence, Mrs.  Everett  was  given  three  oriental  rugs,  that 
these  rugs  were  received  by  Mrs.  Everett  as  a  bequest 
under  the  will,  and  that  she  had  retained  them  ever  since. 

The  facts  bear  out  this  insistence.  It  was  developed 
upon  the  trial  that  soon  after  the  will  was  probated  Phil- 
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lips  delivered  the  rugs  to  Mrs.  Everett  and  that  she  took 
them  to  her  home  and  claimed  them  and  had  them  in  her 
possession  at  the  time  she  filed  her  petition.  Their  value  is 
not  shown,  but  the  presumption  is  that  it  was  consider- 
able. 

There  can  be  no  doubt  of  the  effect  of  the  acceptance 
of  a  bequest  upon  the  part  of  the  legatee  and  retention 
thereof  by  him  or  her.  And  the  soundness  of  the  rule 
could  not  be  augmented  by  elaborate  argument  and  ample 
citation  of  authority.  It  is  unthinkable  that  an  object  of 
a  testator's  bounty  may  receive  a  gift  bestowed  by  his  will 
and  yet  aver  that  there  was  no  such  document  or  that  the 
testator  did  not  have  capacity.  As  is  quaintly  said  in 
Douglas  v.  Umphelby,  3'  British  Ruling  Cases,  517,  it  is 
against  equity  and  intolerable  for  anyone  to  claim  under 
and  against  a  will,  and  that  this  rule  simply  enjoins  hon- 
esty and  fair  dealing. 

To  the  same  effect  and  in  entire  accord  are  all  the  Ten- 
nessee cases  which  have  dealt  with  the  subject :  Williams  v. 
Williams,  15  Lea,  438;  Bowers  v.  McOavocJc,  114  Tenn., 
452 ;  }Voods  v.  Shelton,  126  Tenn.,  607.  This  rule  is 
founded  in  plain,  almost  inexorable  logic.  A  party  who 
takes  under  a  will  affirms  its  existence  and  validity.  See 
also  Utermehle  v.  Norment,  197  U.  S.,  40,  49  Law  Ed., 
655 ;  Madison  v.  Lorman,  170  111.,  65,  62  Am.  S.  R.,  356. 

Learned  counsel  for  appellant  contends  that  the  case  of 
Holt  V.  Rice,  54  JST.  H.,  398,  20  Am.  R.,  138,  is  a  decision 
to  the  contrary  of  those  above  cited  and  that  it  is  more 
nearly  in  accord  with  the  principles  obtaining  in  Ten- 
nessee and  that  it  should  be  used  as  a  guide.  We  have 
carefully  examined  the  opinion  and  find  that  it  is  distin- 
guishable from  those  seeming  in  conflict.  It  is  true  that 
the  right  of  a  beneficiary  under  a  will  to  return  a  legacy 
and  institute  a  contest  is  recognized ;  and  as  for  that  mat- 

38 


594  COURT  OF  CIVIL  APPEALS. 

Everett  v.  Mickler. 

ter  this  would  doubtless  be  held  to  be  the  rule  in  Tennes- 
see under  certain  circumstances,  such  as  acceptance  under 
a  mistake  or  because  of  importunity  or  imposition.  But 
we  cannot  consider  the  decision  as  authority  for  the  propo- 
sition that  a  legatee  who  accepts  a  valuable  bequest  and 
holds  it  for  years  with  actual  or  constructive  knowledge  of 
all  the  facts  and  without  fraud  or  imposition  can  after  a 
great  length  of  time  repudiate  the  bequest  and  institute  a 
contest.  In  fact  the  doctrine  of  estoppel  is  clearly  recog- 
nized. Again,  all  those  cases  and  authorities  similar  to 
Holt  i\  Rice  have  the  further  condition  that  the  legatee 
accepts  property  to  which  he  would  be  entitled  in  case  of 
intestacv.  But  this  is  not  so  when  but  for  the  will  the 
articles  bequeathed  would  pass  to  another.  Such  is  the 
<5ase  here.  In  the  absence  of  the  will  Phillips  would  have 
taken  everything  of  a  personal  nature. 

It  was  demonstrated  that  all  parties  assumed  that  the 
will  of  Mrs.  Phillips  was  vaild  and  lived  up  to  it  and  in 
accordance  with  it  for  years,  and  that  the  husband  ex- 
pended vast  sums  of  money  and  delivered  many  articles 
of  personalty  in  paying  the  bequests,  all  with  the  knowl- 
edge and  acquiesenoe  of  Mrs.  Everett. 

The  basic  reason  for  an  estoppel  is  the  inability  of 
parties  invoking  it  to  recover  their  losses  or  to  be  restored 
to  their  former  condition.  It  is  beyond  possibility  for  the 
estate  of  Phillips  to  be  reimbursed  for  the  losses  that 
would  be  sustained  by  him  if  the  will  of  his  wife  should 
be  held  an  invalid  instrument.  For  this  additional  rea- 
son we  think  Mrs.  Everett  estopped  to  contest  the  will  of 
her  sister:  Stone  v.  Cooh,  179  Missouri,  534,  64  L.  R.  A., 
287.  It  was  decided  in  the  case  just  mentioned  that  a 
party  who  had  accepted  under  a  will  could  not  bring  a 
contest  if  the  acceptance  had  influenced  the  conduct  of 
others  to  such  an  extent  as  that  there  could  not  be  a  resto- 
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ration  to  former  conditions  and  a  reimbursement  of  losses 
which  would  result  in  case  of  annulment  of  the  will. 

The  decision  immediately  above  cited  supports  another 
and  opposite  rule,  and  that  is  that  no  l^atee  may  wage  a 
contest  while  retaining  the  legacy  received.  Mrs.  Everett 
made  no  tender  of  her  legacy  in  her  petition,  and  in  fact 
the  offer  made  by  her  in  her  replication  is  weak  and  quali- 
fied. It  is  not  an  emphatic  surrender  of  the  bequest  nor 
any  sort  of  manifestation  of  a  willingness  to  relinguish  her 
claims  to  the  rugs  except  upon  the  annulment  of  the  will 
of  her  sister.  We  are  of  opinion  that  a  legatee  in  this 
plight  occupies  an  inconsistent  position;  in  which  case 
she  can  assert  no  right  in  either  respect  in  a  Court  of  Jus- 
tice. 

It  is  urged  by  able  coimsel  that  Mrs.  Everett  became 
aware  of  the  facts-  upon  which  she  predicates  her  right  to 
contest  only  a  short  time  before  she  instituted  this  suit. 
There  is  a  summary  statement  to  this  effect  in  the  record. 
While  on  the  surface  it  seems  that  some  few  things  that 
were  new  were  communicated,  we  are  persuaded  that  one 
conclusion  only  can  be  drawn  from  the  admissions  of  Mrs. 
Everett,  namely,  that  she  knew  or  had  reason  to  know  sub- 
stantially every  fact  or  circumstance  surrounding  the  ca- 
pacity of  her  sister  to  make  a  will,  and  also  the  extent  to 
which  she  was  under  the  influence  of  her  husband  from  the 
first,  and  that  time  never  brought  to  light  any  material 
circumstance  different  from  that  of  which  she  was  cogni- 
zant. She  knew  all  about  the  sister's  intention  of  making 
a  will,  and  she  was  certainly  familiar  with  the  sister's 
ways  of  thought  and  her  wishes  and  feelings  toward  her 
husband  and  also  her  mental  condition.  Time  could  not 
add  to  this  source  of  information. 

But  if  we  should  treat  her  contention  as  debatable  and 
therefore  a  question  for  the  jury,  there  remain  the  two  in- 
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superable  barriers  of  change  of  situation  and  influencing  of 
the  conduct  of  Phillips,  and  the  retention  of  the  property 
bequeathed.  Ignorance  of  a  few  facts  is  no  answer  to  the 
rights  predicated  upon  the  two  features  above  named.  It 
was  her  duty  if  the  will  was  executed  under  circumstances 
of  suspicion,  as  she  admits  she  thought  very  shortly  after 
the  death  of  her  sister,  it  was  her  duty  to  assail  the  docu- 
ment with  reasonable  promptness. 

One  of  the  marked  improvements  in  jurisprudence  is  the 
extension  of  the  doctrine  of  estoppel  and  its  application 
by  Courts  of  law  as  in  Courts  of  equity.  Times  and  con- 
ditions demand  this.  People  are  justified  in  acting  upon 
appearances ;  and  if  rights  have  been  fixed,  conduct  influ- 
enced and  habits  formed  by  exteriors,  Courts  should  repel 
anyone  who  was  a  material  contributor  thereto  who  would 
disturb  conditions  bv  a  revelation  of  the  truth. 

This  is  not  a  question  of  the  statute  of  limitations.  It 
must  be  admitted  that  will  contests  may  be  waged  almost 
without  limit  of  time.  But  parties  may  by  conduct  of  brief 
duration  estop  themselves  to  assail  a  will. 

Another  ground  of  estoppel  urged  was  that  Mrs.  Ever- 
ett had  in  a  sworn  answer  filed  in  an  equity  cause  a  few 
months  after  the  death  of  Mrs.  Phillips  admitted  that  she 
died  testate  and  that  her  husband  was  the  owner  of  an  in- 
terest in  real  estate  as  her  devisee.  A  few  months  after 
the  death  of  Mrs.  Phillips  Phillips  filed  a  bill  in  the 
Chancery  Court  against  Mrs.  Everett  and  others  seeking 
a  partition  of  real  estate  in  Chattanooga.  .  In  his  bill  he 
averred  that  he  was  th«  o^\Tier  of  an  interest  therein  as  the 
devisee  of  his  wife.  Mrs.  Everett  swore  in  her  answer  that 
this  averment  was  true.  She  now  seeks  to  avoid  the  effect 
of  that  admission  by  stating  that  it  was  made  inadvert- 
ently and  inconsiderately  and  upon  the  advice  or  at  the 
direction  of  her  counsel.     Owing  to  the  fact  that  Phillips 
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would  have  had  no  interest  in  the  property  except  as  de- 
visee of  the  wife,  and  owing  to  the  fact  that  the  estate  was 
valuable,  no  other  conclusion  can  be  deduced  from  the  cir- 
cumstances than  that  Mrs.  Everett  well  knew  that  Phil- 
lips had  asserted  in  his  bill  the  existence  of  the  will  of  his 
wife,  and  that  this  averment  had  to  be  dealt  with  as  a 
necessary  part  of  the  litigation.  We  cannot  be  persuaded 
to  believe  that  Mrs.  Everett  did  not  know  what  she  was 
doing  when  she  made  the  sworn  statement. 

But  whether  her  contention  in  this  respect  be  accepted 
or  rejected,  the  defense  of  res  adjudicata  is  applicable  and 
controlling.  It  was  adjudged  in  that  case  by  at  least  two 
decrees  or  orders  that  Mrs.  Phillips  had  died  testate  and 
that  her  husband  was  her  devisee.  We  see  no  reason  why 
Mrs.  Everett  should  not  be  held  bound  by  those  adjudica- 
tions. 

It  is  urged  by  able  coimsel  that  it  was  not  an  issue  in 
the  case  and  that  the  decree  was  not  a  binding  adjudica- 
tion. We  feel  constrained  to  differ  from  the  learned  attor- 
ney. While  the  question  was  not  litigated,  it  was  the  key- 
stone of  Phillips'  claim  and  standing  in  Court.  It  there- 
fore became  incumbent  upon  parties  who  did  not  believe 
that  the  title  of  Phillips  was  valid  to  challenge  his  right 
in  that  litigation.  It  is  no  sufficient  answer  to  say  that  a 
Chancery  Court  could  not  try  a  will  contest.  The  rule  is 
universal  that  when  a  party  avers  in  a  Court  of  law  or  a 
Court  of  equity  that  he  has  certain  claims  by  virtue  of 
the  existence  of  a  will,  his  right  may  be  challenged  by  a 
denial  of  the  existence  or  the  validity  of  the  will.  The 
rule  in  this  state  is  that  when  a  party  avers  in  his  pleading 
with  respect  to  real  estate  that  he  is  the  owner  by  will  of  an 
interest  therein,  the  defendant  may  assert  the  invalidity  of 
the  will  and  have  an  issue  to  this  effect  made  up  and  tried : 
Weatherhead  v.  Sewell,  9  Humph.,  271 ;  Brown  v.   Brown, 
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14  Lea,  254 ;  Greer  v.  Canada,  119  Tenn.,  17.  It  is  true 
that  in  the  latter  case  Judge  McAlister  says  that  no  will 
contest  can  be  thus  tried.  But  the  case  is  authority  for  the 
proposition  that  a  defendant  in  possession  may  challenge 
the  existence  of  a  will  and  have  the  question  determined  in 
accordance  with  the  old  common  law  practice  of  sending 
an  issue  into  a  common  law  Court  for  trial. 

We  find  nothing  in  the  case  of  Harris  v.  Masoii,  120 
Tenn.,  668,  which  is  inconsistent  with  our  holding  herein. 
It  was  there  ruled  that  an  issue  not  raised  and  litigated 
was  not  concluded,  although  it  could  have  been  brought 
forward.  (A  dangerous  doctrine.)  But  it  can  never  be 
said  that  an  issue  which  is  distinctlv  raised  and  which 
must  be  met  by  admission  or  denial  was  not  litigated  and 
determined.  In  the  instant  case  the  only  issue  presented 
by  Phillips  was  the  existence  of  the  will  through  which 
he  claimed.  The  conduct  of  defendants  in  allowing  the 
case  to  proceed  upon  the  assumption  that  the  will  was 
valid  certainly  presents  the  basis  for  an  estoppel  by  judg- 
ment. 

The  case  of  Greer  v.  Canada,  supra,  is  also  apropo,  in 
that  it  was  there  ruled  that  an  admission  by  pleading  that 
a  will  was  in  existence  created  an  estoppel  to  assail  the 
will  in  any  subsequent  proceeding. 

We  affirm  the  judgment  of  the  lower  Court.  Appellant 
will  pay  the  costs. 
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J.  B.  Dick  v.  Tennessee  Power  Co. 
Affirmed  by  Supreme  Court,  1916. 

1.  C0I7DEM NATION.    NecesHty  of  showing  title  or  posseaHon, 

A  party  seeking  to  recover  the  value  of  lands  taken  by  eminent 
domain  must  show  title  thereto  by  regular  deraignment  or 
show  actual  possession  by  him. 

2.  PiJL^y>iNG  IN  Practice.  Peremptory  instructions.  Reopening 
case  after  motion. 

It  is  discretionary  with  the  Circuit  Judge  to  reopen  a  case  for 
additional  proof  where  a  motion  for  peremptory  instructions 
has  been  made. 


From  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County, 
Von  a.  Huffaker,  Judge. 

J.  C.  WiLBURN  for  plaintiff  in  error. 

Wright  &  Jones  for  defendant  in  error. 

Special  Justice  Sansom  delivered  the  opinion  of  the 
Court. 

« 

This  is  an  action  of  damages  instituted  by  the  plaintiff 
Dick  against  defendant  power  company,  for  alleged  un- 
lawful entry  upon  and  appropriation  of  a  right  of  way  for 
the  erection  and  maintenance  of  poles  and  wires  over,  upon 
and  across  certain  property  described  in  the  declaration 
and  alleged  to  be  the  property  of  the  plaintiff. 
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To  the  declaration  in  the  case  the  defendant  interposed 
two  pleas.     First,  the    general    plea  of  not  guilty  and 
second,  it  was  asserted  that  the  plaintiff  Dick  was  not  the 
owner  of  the  property  appropriated,  and  really  the  only 
serious  question  in  the  case  arises  under  this  latter  plea. 

Upon  the  close  of  the  testimony  in  the  Court  below,  the 
Court  on  defendant's  motion  instructed  the  jury  to  render 
a  verdict  in  favor  of  the  defendant  company.  To  this  ac- 
tion of  the  Court  the  plaintiff  excepted  and  entered  a  mo- 
tion for  a  new  trial  based  upon  two  grounds.  "A."  Error 
of  the  Court  in  instructing  the  jury  to  return  a  verdict  in 
favor  of  defendant,  and  "B,"  Error  of  the  Court  in  over- 
ruling and  disallowing  the  motion  of  plaintiff  by  his  at- 
torney *'to  be  allowed  to  reopen  the  case  and  introduce 
proof  to  more  specifically  prove  actual  possession  of  the 
property  at  the  time  of  the  alleged  trespass."  This  motion 
being  made  after  defendant  had  entered  its  motion  direct- 
ing a  verdict  in  its  favor,  but  before  the  Court  had  passed 
upon  it. 

Addressing  ourselves  to  the  first  ground  of  the  motion 
for  a  new  trial  and  error  assigned  thereon,  we  think  that 
this  case  falls  distinctly  and  clearly  within  the  rule  an- 
nounced  by  the  Supreme  Court  of  this  state  in  the  case  of 
Railway  Light  Co.  v.  O'Fallen  as  reported  in  3  Thompson 
at  page  270  et  seq.  This  holding  is  clear  and  distinct  that  in 
case  of  this  character  there  must  be  shown  either  title  or  ac- 
tual possession  of  the  property,  and  that  to  show  title 
means  that  the  chain  of  title  must  be  introduced  with  all  its 
links,  extending  back  to  the  state.  In  the  absence  of  the  ti- 
tle thus  established  he  must  prove  actual  possession  at  the 
time  the  land  was  entered  upon,  and  in  the  case  under  con- 
sideration the  plaintiff  in  error  did  not  meet  either  of  the 
mandatory  requirements,  and  the  Court  was  right  in  per- 
emptorily instructing  the  jury  in  favor  of  the  defendant 
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• 

company^  and  as  a  result  the  first  assignment  of  error  must 
be  and  is  overruled. 

We  are  further  of  opinion  that  the  second  ground  of 
error  relied  upon  constitutes  no  basis  for  reversal  in  this 
case,  for  two  reasons.  First,  the  action  of  the  Court  in 
reference  to  this  motion  was  in  the  exercise  of  that  dis- 
cretion with  which  he  was  vested,  he  had  all  the  parties 
before  him  in  person  and  knew  all  the  facts  and  circum- 
stances surrounding  the  case  and  attendant  upon  its  trial, 
as  well  as  the  preceding  steps  in  the  case,  and  having  these 
matters  all  before  him  he  exercised  his  discretion  along 
that  line  in  determining  the  motion,  and  we  see  no  abuse 
of  that  discretion,  and  are  therefore  unwilling  to  reverse 
upon  that  ground.  In  the  second  place  the  motion  fails 
to  disclose,  so  far  as  this  record  is  concerned,  that  plaintiflF 
could  have  proved  anv  fact  not  alreadv  in  the  record.  There 
is  no  affidavit  nor  is  there  any  sort  of  distinct  statement 
of  any  material  fact  that  could  have  been  established, 
other  than  those  alreadv  established  that  would  constitute 
any  predicate  from  which  any  different  result  might  be 
reached  than  that  already  had,  and  for  this  reason  the 
motion  is  not  well  founded,  and  this  assignment  of  error 
is  likewise  overruled.  The  result  is  there  is  no  error  in 
the  judgment  of  the  Court  and  it  is  affirmed  with  costs. 
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A.  C.  Cochran,  E.  B.  Cochban,  Jacob  Nass  and  C.  S. 

Freed^  a  Co-partnership  Doing  Business  as  the 

East  Tennessee  Brewing  Company 

V.  Roger  McGuire. 

Buyer  and  Seller.    Lessor  and  lessee.    Of  property  to  be  used 
for  illegal  purposes. 

A  seller  of  saloon  furniture  and  equipment  who  makes  the 
trade  for  the  specific  purpose  of  enabling  the  buyer  to  carry 
on  an  illegal  liquor  business  cannot  recover  the  purchase 
price,  especially  where  one  of  the  stipulations  of  the  bargain 
was  that  the  purchaser  was  to  become  a  customer  of  the 
seller  with  respect  to  his  liquid  goods. 


From  Knox  County. 


Appealed  from  the  Chancery  Court  of  Knox  County. 
Will  D.  Wright,  Chancellor. 

Malcolm  McDermott  for  complainant. 
Cates  &  Price  for  defendant. 

Special  Justice  Sansom  delivered  the  opinion  of  the 
court. 

The  bill  in  this  cause  is  filed  by  complainants  against 
defendant  alleging  an  indebtedness  upon  his  part  to  them 
in  the  sum  of  $618.71,  due  by  account  for  goods,  wares 
and  merchandise,  sold  and  delivered  him.  The  defendant 
answered  the  bill  denying  liability  to  complainants  in  the 
sum  sued  for,  or  any  other  amount,  denying  that  he  pur- 
chased the  goods  alleged,  or  became  indebted  to  complain- 
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ants  therefor.  Defendant  further  says  in  his  answer  that 
the  complainants  were  engaged  in  the  manufacture  of  a 
certain  intoxicating  liquor  commonly  known  and  called 
beer,  and  that  he,  defendant,  had  engaged  in  operating  a 
saloon  in  Knoxville ;  that  complainants  in  order  to  induce 
and  equip  the  defendant  for  running  toother  saloon  in 
the  Colonial  Hotel  in  Knoxville,  in  addition  to  one  he  was 
then  operating  in  the  Atkin  Hotel,  furnished  and  loaned 
him  certain  bar  fixtures  and  saloon  paraphernalia  covered 
by  some  of  the  items  in  the  account  gued  on ;  that  these  fix- 
tures and  paraphernalia  were  so  furnished  by  the  com- 
plainants for  the  purpose  of  equipping  the  saloon  to  be  op- 
erated by  the  defendant  who  was  to  sell  therein  certain  in- 
toxicating  liquors  commonly  known  as  beer,  and  that  said 
saloon  fixtures  and  paraphernalia  were  furnished  by  com- 
plainants to  defendant  upon  condition  that  he,  the  defend- 
ant, should  handle  and  sell  in  the  saloon  to  be  so  furnished 
and  equipped,  and  should  give  preference  the  handling  and 
sale,  and  should  purchase  from  complainant  to  that  end, 
the  beer  manufactured  by  complainant,  and  that  the  de- 
fendant agreed  to  this  and  did  do  so,  until  the  saloon  was 
closed  by  operation  of  law. 

Proof  was  taken  by  both  parties  and  the  case  was  heard 
before  the  Chancellor  who  upon  the  9th  day  of  May,  1916, 
pronounced  a  decree  adjudging  that  complainants  were 
not  entitled  to  recovery  of  defendant  the  amount  sued  for. 
The  Court  further  held  that  the  weight  of  the  proof  showed 
that  the  complainants  made  sale  of  the  fixtures  to  the  de- 
fendant as  alleged  in  the  bill,  but  that  the  contract  was  an 
unlawful  one  and  therefore  complainants  were  not  entitled 
to  any  recovery.  The  Chancellor  accordingly  dismissed 
the  bill  at  the  cost  of  complainants  and  from  this  decree 
an  appeal  was  prayed  and  prosecuted  to  this  Court. 
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Taking  up  now  the  complainant's  assignment  of  error, 
which  is  in  these  words: 

"The  learned  Chancellor  erred  in  holding  that  the  con- 
tract of  sale  sued  on  in  this  cause  was  an  illegal  transac- 
tlion  and  in  dismissing  complainant's  suit,  because  such 
action  is  contrary  to  the  law  and  the  evidence." 

This  assignment  of  error  constitutes  the  battle  ground 
in  this  litigation,  and  is  practically  the  only  question  of 
moment  for  consideration  and  determination  by  the  Court 
in  the  case.  Under  the  record  it  is  clear  that  the  defend- 
and  McGuire  had  been  in  the  saloon  business  for  a  period 
of  ten  or  fifteen  years  prior  to  the  summer  and  fall  of 
1913,  the  date  when  the  transaction  in  question  took  place. 
It  appears  that  complainants  had  been  engaged  in  the 
manufacture  and  sale  of  beer  for  quite  a  number  of  years, 
being  interested  in  and  practically  the  owners  of  the  East 
Tennessee  Brewing  Company,  a  corporation  whose  assets 
and  properties  had  been  administered,  and  its  charter  for- 
feited under  a  proceeding  by  the  state  some  years  ago,  and 
after  this  forfeiture  that  the  complainants  had  continued 
the  business  of  the  East  Tennessee  Brewing  Company 
under  the  name  and  style  of  East  Tennessee  Brewing 
Company  Unincorporated,  through  a  trust  arrangement  as 
between  themselves  in  respect  to  the  holdings  and  opera- 
tions. It  further  appears  that  the  defendant  McGuire  had 
first  begun  the  saloon  business  on  Market  Square  in  the 
City  of  Knoxville  prior  to  the  legislative  enactment  inhib- 
iling  the  sale  of  intoxicants  in  Tennessee,  and  that  upon 
his  opening  up  his  saloon  the  complainants  had  furnished 
to  him,  not  by  sale,  but  for  his  use,  free  of  charge,  the 
furniture,  fixtures  and  appliances  necessary  for  the  proper 
equipment  of  his  saloon  business,  and  in  consideration 
therefor  the  defendant  gave  to  the  product  of  the  complain- 
ant, and  especially  to  the  draft  product,  the  preference  in 
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sale  in  his  establishement.  Subsequently  the  defendant 
went  out  of  business  on  Market  Square  and  opened  a  saloon 
in  the  Hotel  Atkin  in  Knoxville^  and  the  same  transac- 
tion occurred  there  as  between  complainants  and  defend- 
ant McGuire,  the  furnishing  by  complainants  to  defendant 
of  the  fixtures  and  appliances  necessary  and  proper  for 
the  operation  of  the  saloon  and  which  were  used  therein, 
the  same  having  been  furnished  not  by  way  of  sale  but  for 
use  merely,  the  ownership  remaining  in  the  complainants. 
It  further  appears  that  later  on  and  when  the  holding  of 
an  exposition  was  being  contemplated  in  Ejioxville,  an  ar- 
rangement  was  entered  into  mutually  as  between  complain- 
ants and  defendant,  by  the  terms  of  which  the  defendant 
was  to  open  up  a  cafe  and  saloon  in  the  basement  of  the 
TTotel  Atkin  for  the  purpose  of  supplying  the  trade  in 
eatables  and  drinkables  during  the  period  of  the  exposi- 
tion, and  to  that  end  the  complainants  ordered  the  para- 
phernalia and  appliances  necessary  for  the  equipment  of 
this  saloon,  which  were  to  reach  Knoxville  by  a  given 
(late.  The  record  showing,  however,  that  while  this  para- 
})hemalia  was  shipped  to  Knoxville  to  the  complainant 
East  Tennessee  Brewing  Company,  it  did  not  reach  Knox- 
ville by  the  date  fixed,  and  agreed  upon,  and  came  too 
late  to  be  of  sen'ice  in  the  opening  up  of  the  cafe  contem- 
plated for  exposition  purposes,  so  that  the  outfit  was  not 
used  but  was  returned  to  the  seller  without  having  been 
uncrated,  and  one  or  two  items  charged  on  the  account 
sued  on  in  this  cause,  perhaps  covers  freight  both  ways 
on  this  shipment.  It  is  proper  to  say  defendant  denies 
that  he  purchased  or  agreed  to  purchase  these  appliances, 
while  complainants  insist  this  transaction  was  sale  and 
purchase  and  not  a  furnishing  free. 

It  further  appears  that  perhaps  in  the  summer  of  1913 
the  defendant,  still  engaged  in  the  operation  of  his  saloon 
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business  in  the  Hotel  Atkin,  using  the  fixtures  and  appli- 
ances furnished  him  by  the  complainants,  and  the  owner- 
ship of  which  fixtures  and  appliances  was  in  the  complain- 
ants, the  defendant  conceived  the  idea  of  opening  up 
another  saloon  in  the  Colonial  Hotel  in  the  city  and  made 
arrangements  therefor,  rented  a  room  in  the  Colonial  Ho- 
tel for  that  purpose;  that  he  and  one  of  the  complainants 
went  to  the  Colonial  Hotel  and  made  measurements,  etc., 
the  complainant  E.  B.  Cochran  making  the  measurements 
for  the  equipment  necessary  to  be  installed  for  saloon  pur- 
poses, and  pursuant  to  these  measurements  the  parapher- 
nalia in  suit  was  purchased  and  installed.  The  insistence 
of  complainants  is  that  they  purchased  the  fixtures  and 
paraphernalia  for  the  defendant,  giving  him  the  25  per  cent 
discount  accorded  to  brewers  and  that  was  not  accorded 
to  the  trade,  saloon  keepers,  generally,  and  that  the  defend- 
ant could  not  secure  the  benefit  of  except  through  the 
brewers.  The  question  has  already  been  passed  upon  in 
the  case  that  this  was  a  sale  by  the  complainants  to  defend- 
ant of  these  fixtures  and  paraphernalia,  so  that  we  shall 
not  further  take  up  that  question  it  having  already  been 
disposed  of. 

We  have  now  to  determine  whether  or  not  the  complain- 
ants have  a  right  in  law  to  recover  from  the  defendant  in 
this  action  the  amount  and  value  of  this  sale  and  purchase. 
The  principal  articles  composing  the  illegal  sale  and  pur- 
chase were  a  saloon  counter,  saloon  rail  and  wall  mirror. 
These  articles  in  and  of  themselves  were  not  such  articles 
as  that' their  sale  and  purchase  were  inhibited,  they  could 
have  been  used  readily  for  the  sale  of  soft  drinks,  etc., 
and  we  should  go  further  and  state  that  the  mere  lenowl- 
edge  on  the  part  of  complainants  of  the  illegal  purpose  to 
which  the  defendant  intended  to  apply  the  articles  would 
not  be  enough  in  and  of  themselves  to  implicate  the  com- 
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plainants  in  guilty  participation  in  the  ill^al  act.  The 
proof  must  go  further  in  the  opinion  of  this  Court  and 
show  that  the  complainants  made  this  sale  to  the  defend- 
ant with  the  ])nr])()so  of  contributing  to  the  purchaser's 
intention  to  engage  in  and  uptilize  these  fixtures  and  ap- 
pliances in  the  illegal  sale  of  intoxicants.  It  is  apparent 
from  the  record  that  saloons  were  being  operated  in  Eiiox- 
yille  at  that  time  in  open  and  flagrant  violation  of  law, 
and  that  during  the  early  part  of  October  of  that  year, 
1913,  the  law  officers  of  Knox  County  and  Knoxville 
closed  these  saloons,  and  that  at  the  date  of  this  closing 
this  saloon  of  defendant  McGuire,  for  which  the  appli- 
ances and  fixtures  in  question  were  bought  and  installed, 
had  only  been  in  operation  about  eighteen  to  twenty  days 
when  so  closed.  The  rule  of  law  applicable  has  been  re- 
cently decided  by  the  Supreme  Court  of  this  state  in  the 
case  of  Bank  of  Commerce  &  Trust  Co,  v.  Burke,  et  al., 
reported  in  the  advance  sheets  of  the  Southwestern  Re- 
porter and  number  185  at  page  704.  It  is  true  that  this 
case  has  reference  to  the  leasing  of  a  building.  It  is  a  suit 
by  the  landlord  seeking  to  recover  rent  of  the  tenant  under 
a  lease.  It  appears  in  that  case  that  at  the  time  the  lease 
was  entered  into  the  prohibition  law  was  in  effect  and 
that  it  was  leased  as  a  "store  house,"  but  was  equipped 
with  all  the  paraphernalia  and  appliances  requisite  for  the 
saloon  business,  it  was  being  operated  as  a  saloon  and  had 
been  for  twenty  years  prior  to  that  time,  and  the  Court's 
holding  is  that  although  the  lease  on  its  face  showed  no 
illegal  intent  of  use,  yet  that  the  lessor  knowing  and  in- 
tending at  the  time  of  the  contract  to  lease  the  property 
for  an  illegal  purpose,  the  conducting  of  a  saloon,  such 
knowledge  and  intent  was  in  furtherance  of  an  illegal  pur- 
pose and  he  could  not  recover:  Bank  v.  Burke,  185  S.  W., 
704,  and  this  case  is  followed  by  another  appearing  in  the 
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same  volume  of  the  Southwestern,  reported  at  page  1074, 
the  opinion  in  which  was  delivered  by  Mr.  Justice  Wil- 
liams, in  which  the  Court  holds  that  mere  knowledge  on 
the  part  of  the  seller  of  intoxicating  liquors,  that  the  buyer 
intends  to  illegally  resell  the  liquors  will  not  render  the 
contract  of  sale  void  so  as  to  bar  the  seller's  action  for  the 
purchase  price,  but  that  if  the  seller  participates  in  or  con- 
tributes to  the  purchaser's  intention  to  sell  the  liquors  and 
does  any  act  to  facilitate  or  further  the  design  on  the  part 
of  the  purchaser  to  transgress  the  law,  or  has  any  interest 
in  the  sale  then  the  right  to  recover  for  the  sale  thus  made 
is  lost,  and  numerous  authorities  are  cited  to  sustain  this 
doctrine,  which  is  not  only  salutary  but  thoroughly  sound 
as  we  think  in  law,  logic  and  morals.  The  question  in  the 
instant  case  is,  did  the  sellers  participate  in  or  contrtibute 
to  the  intention  of  the  purchaser  to  use  the  fixtures  and 
appliances  in  question  in  violation  of  law,  or  did  they  do 
any  act  however  slight  to  facilitate  or  in  furtherance  of 
the  design  to  transgress  the  law,  or  did  they  have  any 
interest  in  the  transgression  of  the  law  contemplated  and 
proposed.  For  the  determination  of  this  question  we  must 
look  to  the  facts. 

The  complainant  E.  B.  Cochran  upon  his  examination 
was  asked  if  he  knew  at  the  time  complainants  were  sell- 
ing these  fixtures  and  appliances  to  defendant  that  some 
of  the  beer  manufactured  by  the  complainants  was  intox- 
icating, and  his  answer  is  "I  presume  it  was."  He  is  then 
asked  if  when  he  ordered  these  appliances  for  the  defend- 
ant he  knew  that  McGuire  was  going  to  purchase  beer 
manufactured  by  the  complainants,  and  he  says,  "I  pre- 
sumed he  would  but  he  was  not  bound  to  do  it."  It  is 
perfectly  clear  from  this  record  that  these  complainants 
knew  that  the  beer  that  they  were  selling  was  an  intoxi- 
cant.    It  is  further  apparent  to  the  mind  of  this  Court, 
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from  a  reading  of  this  record,  that  their  purpose  in  pur- 
chasing for  and  selling  these  fixtures  and  appliances  to  the 
defendant  was  that  they  might  be  used  in  his  saloon  busi- 
ness being  openly  operated  in  violation  of  law.  The  record 
shows  that  the  defendant  stated  to  the  complainants  that 
he  wanted  to  buy  these  fixtures  and  furniture  and  did  not 
want  them  installed  by  the  complainants  free,  because  if 
they  were  installed  by  the  complainants  themselves  as 
owners  that  he  would  then  have  to  give  preference  to  their 
beer,  and  that  he  did  not  want  to  be  bound  down  in  any 
such  way,  he  wanted  to  buy  the  fixtures  and  sell  anybody's 
beer  without  being  imder  obligations.  A.  C.  Cochran, 
one  of  the  complainants,  says  McGuire  told  him  that  he 
did  not  want  to  bind  himself  to  give  preference  to  the  sale 
of  complainants'  beer  because  it  was  too  tveak.  E.  B. 
Cochran  says  that  the  product  manufactured  by  the  com- 
plainants was  intoxicating,  now  under  these  circumstances 
the  conclusion  cannot  be  escaped  but  that  complainants 
knew  that  this  defendant  had  been  engaged  in  the  sale  of 
intoxicants  and  was  at  the  time  of  this  alleged  transac- 
tion engaged  in  the  sale  of  intoxicants,  the  operating  of  a 
saloon  in  Knoxville  in  open  violation  of  law.  It  cannot 
be  otherwise  than  that  they  were  aware  of  the  fact  and 
purposely  participated  therein  and  furthered  the  object  of 
this  illegal  sale  by  buying  for  and  selling  these  fixtures 
and  appliances  to  the  defendant  for  saloon  purposes,  and 
thus  they  were  participants  in  the  wrong,  and  we  cannot 
question  under  the  record  that  they  were  interested  in  the 
business  to  the  extent  of  the  profits  on  the  sale  by  the  com- 
plainants to  the  defendant  of  their  beer  products,  and  this 
is  made  clear  by  the  fact  that  they  did  sell  to  the  defendant 
after  these  fixtures  and  appliances  were  furnished  and  sold 
him  over  two  hundred  dozen  bottles  of  beer.  True  that 
this  sale  was  not  made  direct  by  complainants  to  the  de- 

39 
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fendant.  but  it  was  made  to  the  defendant  by  the  Tennes- 
see Beverage  Company,  the  Kentucky  general  agent  for 
the  complainants  in  the  sales  of  their  beer.  The  method 
of  dealing  being  that  the  complainants  shipped  all  their 
product  out  of  the  state  and  it  was  sold  without  the  state 
under  the  Interstate  Commerce  rules,  and  thus  an  effort 
made  to  keep  the  transaction  within  the  pale  of  the  law. 

In  the  opinion  of  this  Court  there  was  no  error  in  the 
decree  of  the  Chancellor  in  this  case,  and  it  is  affirmed  with 
costs. 


Elias  Hall  v.  Kiioda  Hall. 

Husband  and  Wife.  Tenants  by  entirety.  Effect  of  divorce. 
Right  of  husband. 
Where  husband  and  wife  own  lands  by  entireties  an  absolute 
divorce  will  convert  them  Into  tenants  in  common,  changing 
the  interest  of  the  wife  to  that  of  a  general  estate;  and  if 
the  husband  procures  a  divorce  because  of  the  wife's  adul- 
tery, he  is  entitled  to  rents  and  profits  of  the  wife's  half  dur- 
ing the  remainder  of  his  life. 


From  Knox  County. 

Appealed  from  the  Circuit  Court  of  Knox  County,  Von 
A.  HuFFAKER,  Judge. 

W.  L.  Meyeriioff  for  complainant. 

Noble  Smith  son  for  defendant. 

Special  Justice  Sansom  delivered  the  opinion  of  the 
Court. 
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The  question  to  be  determined  in  this  case  is  what,  if 
any,  rights,  title  or  interest  the  husband  becomes  entitled 
to  in  the  wife's  real  estate,  the  title  to  which  was  held  by 
the  husband  and  wife  by  entireties  prior  to  their  being  di- 
vorced upon  the  bill  of  the  husband.  The  facts  are  that 
Elias  Hall,  the  complainant,  filed  a  bill  against  Ehoda 
Hall,  his  wife,  alleging  infidelity  and  seeking  a  divorce 
upon  that  ground.  A  cross  bill  was  filed  by  the  defendant 
Rhoda  Hall  in  which  she  sought  a  decree  of  divorcement 
from  Elias  Hall,  her  husband  upon  the  grounds.  It  ap- 
pears that  during  the  period  of  their  coverture,  and  on  the 
21st  of  April,  1890,  there  was  executed  to  these  parties, 
Elias  Hall  and  wife  Rhoda  Hall,  a  deed  by  Phillip  Hall 
and  wife,  Katie  Hall,  to  a  tract  of  land  adjacent  to  the 
City  of  Knoxville,  containing  about  ten  or  eleven  acres, 
the  title  being  vested  in  them  jointly,  and  they  thus  taking 
same  by  the  entirety.  One  child,  a  son,  was  bom  to  them 
who  lives  with  the  mother  and  is  about  twenty-one  years 
old. 

The  case  waa  prepared  and  upon  the  hearing  the  Court 
granted  a  decree  of  divorcement  in  favor  of  the  complain- 
ant Elias  Hall  and  against  defendant  Rhoda  Hall,  upon 
the  ground  of  adultery,  and  further  adjudged  that  under 
section  4225  of  Shannon's  Code,  the  complainant  and  de- 
fondant  being  thus  vested  with  the  title  to  said  land  in 
entireties  as  husband  and  wife,  upon  the  dissolution  of 
the  bonds,  under  the  decree  they  became  vested  with  the 
title  to  said  property  as  tenants  in  common  and  that  the 
rights  and  interests  of  the  complainant  Elias  Hall  in  and 
to  the  rents  and  profits  in  the  land  were  not  impaired  by 
the  dissolution  of  the  marriage  relation,  but  remained  the 
same  as  though  the  marriage  had  continued,  except  that 
thoy  were  holding  as  tenants  in  common  instead  of  by  the 
entireties.     And  further  held  and  adjudged  that  under 
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section  4225  of  Shannon's  Code,  which  is  as  follows: 
"When  a  marriage  is  dissolved  at  the  suit  of  the  husband 
and  the  defendant  is  owner,  in  her  own  right,  of  lands, 
his  right  to,  and  interest  therein,  and  to  the  rents  and 
profits  of  the  same,  shall  not  be  taken  away  or  impaired 
by  the  dissolution,  but  the  same  shall  remain  to  him  as 
though  the  marriage  had  continued.  And  he  shall  also 
be  entitled  to  her  personal  estate  in  possession  or  in  action, 
and  may  sue  for  and  recover  the  same  in  his  ovm  name," 
the  complainant  Elias  Hall  was  entitled  to  the  possession 
of  the  land  and  the  rents,  issues  and  profits  thereof  during 
the  remainder  of  his  life,  not  only  the  undivided  one-half 
interest  owned  by  him  as  tenant  in  common  with  his  di- 
vorced  wife,  but  of  the  undivided  interest  therein  owned 
by  his  divorced  wife. 

A  j)etition  was  filed  by  the  defendant  Rhoda  Hall  for  a 
rehearing  upon  that  part  of  the  decree  thus  vesting  in  the 
complainant  Elias  Hall  the  rents,  issues  and  profits  of  or 
arising  from  her  one-half  interest  in  the  premises  as  tenant 
in  common,  and  the  question  presented  to  this  Court,  as 
stated,  is  whether  or  not  the  Chancellor  erred  in  this  hold- 
ing. The  case  of  Hopson  v,  Foivlkes  reported  in  92  Tenn., 
at  page  697  is  an  ejectment  bill  gi'owing  out  of  the  owner- 
ship of  certain  lands  therein  adverted  to.  It  appears  that 
this  land  belonged  to  one  Mary  Ilopson  who  was  formerly 
the  wife  of  one  James  Wilson ;  that  during  the  period  of 
their  coverture  the  father  of  said  Mary  E.  conveyed  to  her 
and  her  then  husband,  James  Wilson,  jointly,  the  land  in 
question.  Her  husband  died  thereafter  and  the  complain- 
ants in  the  case  asserted  that  the  title  to  the  land  became 
vested  in  the  said  Mary  E.  by  right  of  her  survivorship, 
it  having  been  owned  by  herself  and  husband  by  the  en- 
tirety. It  appears  that  the  said  Mary  E.  had  been  di- 
vorced from  the  said  James  Wilson  in  October  of  1860, 
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and  thereafter  on  the  18th  of  March,  1861,  she  intermar- 
ried with  W.  H.  Hopson,  her  then  husband.  It  further 
appears  that  in  January,  1860,  prior  to  the  divorcement, 
which  occurred  in  October,  1860,  the  land  in  question  was 
attached  by  the  creditors  of  her  then  husband  James  Wil- 
son, and  by  proper  decrees  in  the  Chancery  Court  of  Dyer 
County  it  was  sold  under  the  attachment  proceedings, 
when  the  defendant  Fowlkes  and  one  Ledainger  became 
the  purchasers.  The  insistence  in  that  case  in  behalf  of 
comlainant  Hopson  was  that  the  defendants  Fowlkes  and 
Ledsinger,  the  purchasers,  only  acquired  such  interest  in 
the  premises  as  James  Wilson  the  former  husband  of  Mary 
E.  had  in  the  land,  and  that  the  said  Wilson  having  died 
that  Mary  E.  became  entitled  to  the  whole  estate  by  right 
of  survivorship,  said  Wilson  having  died  in  November, 
1886.  It  should  not  be  overlooked  that  said  Marv  E.  was 
divorced  from  her  husband  James  Wilson  on  the  30th  of 
October,  1860,  the  insistence  of  her  counsel  was  that  she 
continued  to  hold  the  land  in  question  by  entireties  with 
her  former  husband  James  W^ilson  notwithstanding  the 
divorce  proceeding.  The  question  was,  what  eflFect  the 
granting  of  the  divorce  had  upon  the  title  to  the  estate, 
and  the  rights  of  the  parties  therein,  and  the  holding  of 
the  Court  was  that  the  effect  of  the  divorce  was  to  consti- 
tute the  parties  tenants  in  common  of  the  property,  instead 
as  formerly  and  during  coverture  owners  by  entireties, 
and  this  principle  was  reannounced  by  Judge  McKinney 
who  delivered  the  opinion  in  the  case  of  Ames  v.  Norman, 
4  Sneed,  682.  Judge  McKinney  among  other  things  say- 
ing: "The  law,  in  destroying  the  unity  of  person  between 
them,  has,  by  necessary  sequence  destroyed  the  unity  of 
seizing  in  respect  to  their  joint  estate ;  for  independent  of 
the  matrimonial  union  this  tenancy  cannot  exist." 
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In  the  case  of  Brass  field  v.  Brass  field,  96  Tenn.,  12 
Pickle,  584,  which  was  a  divorce  proceeding  wherein 
Emma  Brassfield  had  filed  a  bill  for  divorcement  against 
her  husband  V.  G.  Brassfield,  upon  the  ground  of  cruel 
and  inhuman  treatment  and  defendant  answered  denying 
the  averments  of  the  original  bill  and  seeking  by  cross  ac- 
tion a  divorce  from  the  original  complainant  upon  the 
averment  of  adultery.  Upon  the  hearing  of  the  original 
bill  it  was  dismissed,  and  a  divorce  was  granted  the  hus- 
band as  cross  complainant;  upon  the  ground  of  infidelity 
and  giving  to  him  the  rents  and  profits,  as  well  as  pos- 
session of  certain  real  property,  part  of  the  wife's  estate, 
and  from  that  decree  the  wife  appealed  and  assigned  errors. 
The  first  error  assigned  was  that  the  Court  erred  in  grant- 
ing rents  and  profits  of  the  tract  of  land  belonging  to  the 
wife  as  a  general  estate.  But  the  Court  in  that  case,  under 
the  statute  hereinbefore  adverted  to,  adjudged  the  rents 
and  ])rofits  of  the  laud  to  the  husband  upon  the  ground 
that  it  was  the  wife's  general  estate,  and  that  the  statute 
expressly  authorizes  such  adjudication. 

In  the  case  at  bar,  while  the  relation  of  tenants  by  en- 
tireties existed  between  the  parties  to  this  litigation  prior 
to  their  divorcement,  yet  the  decree  of  the  divorcement 
changed  that  title  from  an  estate  by  entireties  to  an  estate 
held  by  the  parties  as  tenants  in  common,  resultant  from 
the  dissolution  of  the  matrimonial  bonds.  An  imdivided 
one-half  interest  in  this  property  under  that  decree  was 
owned  as  a  general  estate  by  the  defendant  Rhoda  Hall 
and  owning  this  land  or  interest  in  the  land,  by  the  express 
provision  of  the  statute  the  husband  became  entitled  to 
the  rents  and  profits  .thereof,  and  there  was  no  error  in  the 
decree  so  adjudging.  The  result  is  the  decree  of  the 
Chancellor  must  be  affirmed. 
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L.  &  N.  K.  K.  Co.  V.  Elizabeth  Toombs,  et  al. 

Writ  of  certiorari  denied  by  Supreme  Court,  1914. 

1.  Accord  and  Satisfaction.    Claim  for  personal  injuries.    Wilt 

"be  set  aside,  when. 

An  accord  and  satlfifaction  of  the  claim  of  a  widow  for  the 
wrongful  death  of  her  husband  will  be  set  aside  when  it  is 
shown  that  it  was  procured  immediately  after  the  death  of 
her  husband  and  without  an  opportunity  to  Investigate,  and 
where  the  agent  representing  the  wrongdoer  informed  her 
that  there  was  no  liability  and  impressed  her  with  the  ad- 
visability of  settling. 

2.  Sams.    Duty  o/  widow  to  investigate. 

In  such  case  it  is  no  answer  to  say  that  the  widow  should  have 
investigated  her  claims  before  settling. 

3.  Railroads.     Statutory  precautions.     Question    for    the   jury. 

Defective  eyesight. 

'  The  engineer  cannot  excuse  himself  for  failing  to  stop  his  train 
or  to  sound  the  alarm  whistle  by  stating  that  the  object 
which  turned  out  to  be  a  man  was  thought  by  him  to  be  an 
ash  heap.  And  whether  the  misty  condition  of  the  at- 
mosphere afforded  an  excuse,  and  whether  the  eyesight  of 
the  engineer  was  defective,  and  also  whether  the  precaution 
of  sounding  the  alarm  whistle  should  have  been  taken,  were 
all  questions  for  the  Jury. 

4.  Engineer  Jointly  Liabu:. 

An  engineer  by  whose  negligence  a  person  on  the  track  is  ruiL 
over  and  killed  may  be  Jointly  sued  with  the  railway. 


From  Henry  County. 


Appeal   in   error   from   the   Circuit  Court   of   Henry 
County,  T.  ^.  Habwood,  Judge. 
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W.  W.  Farabough  for  plaintiffs  in  error. 
D.  B.  Sweeney  for  defendant  in  error. 

Mr.  Justice  Higqins  delivered  the  opinion  of  the 
Court. 

On  the  6th  day  of  May,  1910,  the  husband  of  defendant 
in  error  was  run  over  and  killed  by  a  freight  train  at  a 
point  on  the  railway  track  of  the  L.  &.  IN".  Company,  about 
four  miles  north  of  Paris.  To  recover  damages  for  this 
alleged  wrongful  killing  this  suit  was  brought.  Upon 
this,  the  second  trial,  a  verdict  and  judgment  of  $1,000.00 
was  secured,  to  reverse  which  plaintiffs  in  error  prosecute 
this  appeal. 

The  declaration  contains  two  counts,  but  the  case  de- 
veloped by  the  proof  and  the  theory  upon  which  it  was 
tried  was  that  it  was  a  statutory  precaution  case.  We  shall 
«o  treat  it.  In  addition  to  the  plea  of  the  general  issue 
tendered  there  was  one  of  accord  and  satisfaction,  the* 
replication  to  which  was  that  the  compromise  was  pro- 
cured by  fraud. 

The  principal  assignment  of  error  here  is  that  there  was 
no  material  evidence  to  support  the  verdict.  Under  this 
assignment  two  contentions,  namely,  that  the  proof  shows 
the  observance  by  the  employes  of  the  railroad  of  the 
statutory  precautions  and  that  the  settlement  was  made 
fairly  and  honestly,  are  urged. 

This  cause  was  before  us  upon  the  appeal  of  Mrs. 
Toombs  twelve  months  ago.  The  Court  was  of  the  opin- 
ion that  the  trial  judge  did  not  err  in  declining  to  submit 
the  case  to  the  jury,  our  holding  being  predicated  in  the 
main  upon  the  conclusion  that  the  settlement  was  made 
fairly  and  frankly,  and  that  Mrs.  Toombs  obtained  sub- 
stantially all  that  she  would  recover  in  an  untrammeled 
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lawsuit.  The  Supreme  Court  reversed  us  and  remanded 
the  cause  for  a  new  trial.  It  is  our  recollection  that  the 
record  now  presented  to  us  is  substantially  "that  we  had 
before  insofar  as  the  facts  are  concerned,  and  we  feel  con- 
strained to  give  utterance  to  our  belief  that  the  disputed 
questions  raised  by  plaintiffs  in  error  under  this  assign- 
ment were  virtually  foreclosed  by  the  judgment  of  the 
Supreme  Court.  Otherwise  it  seems  that  an  affirmance 
would  have  followed. 

But  independently  of  that  judgment  we  have  examined 
the  record  and  have  reached  the  conclusion  that  upon  both 
phases  the  questions  were  determinable  by  the  jury,  and 
that  as  there  is  evidence  supporting  their  findings  we  are 
not  at  liberty  to  disturb  their  verdict.  Briefly,  insofar  as 
we  are  now  dealing  with  the  accord  and  satisfaction,  there 
is  evidence  tending  to  show  that  very  soon  after  the  hus- 
band was  killed  an  agent  of  the  railway  company  visited 
Mrs.  Toombs  and  represented  to  her  that  the  railroad  was 
not  liable,  that  the  employes  did  everything  they  could 
to  prevent  the  accident,  that  the  whistle  was  blov^n,  and 
that  there  was  no  liability  upon  the  part  of  the  railroad 
whatever;  that  the  railroad  was  walling  to  make  her  a 
present  of  $150.00,  and  that  he  would  add  $50.00  him- 
self.  The  testimony  tends  to  show  that  he  reiterated  his 
assertion  of  non-liability  and  appealed  to  her  sense  of 
fairness.  It  is  shown  that  she  was  then  ill  and  had  not 
recovered  from  the  shock  of  her  husband's  death  and  relied 
implicity  upon  the  representations  of  the  agent.  There  is 
proof  tending  to  show  that  one  or  two  material  statements 
of  the  agent  were  untrue.  These  and  other  attendant  cir- 
cumstances were  sufficient  to  take  the  case  to  the  jury. 

Respecting  the  contention  that  the  proof  shows  no  breach 
of  statutory  duty  it  is  said  that  the  day  on  which  Toombs 
was  killed  was  dark  and  misty,  that  his  body  was  not  dis-  ^ 
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coverable  until  within  three  or  four  car-lengths  of  the 
place  where  he  was  lying,  that  he  was  lying  on  the  track 
with  his  head  propped  up  on  a  cloth-covered  grip  and  that 
he  was  mistaken  by  the  engineer  for  an  ash  heap  until  too 
late  to  sound  the  alarm  whistle,  and  that  when  it  was  dis- 
covered that  the  object  was  a  man,  everv'  possible  means 
was  used  to  prevent  an  accident.  It  is  argued  that  Toombs 
did  not  become  an  obstruction  until  it  could  be  seen  that 
the  object  was  a  man. 

It  was  for  the  jury  to  determine  whether  the  excuses  for 
nonobservance  offered  by  plaintiffs  in  error  were  valid 
and  sufficient.  It  was  admitted  by  the  engineer  that  he 
saw  the  object  some  three  or  four  hundred  feet  before 
reaching  it.  Whether  he  was  justified  in  his  assumption 
that  the  object  was  an  ash  heap  instead  of  a  man  was  for 
the  jury,  as  was  likewise  the  question  as  to  whether  or  not 
the  day  was  so  misty  as  to  prevent  discernment  of  objects. 
The  excuse  that  the  engineer  was  mistaken  in  his  object 
cannot  be  looked  upon  with  very  great  favor:  Railroad 
Co.  V.  St.  John,  5  Sneod,  524. 

There  is  evidence  tending  to  show  that  the  eyesight  of 
the  engineer  was  defective.  If  so,  there  was  liability. 
The  weight  of  this  evidence  was  for  the  jury.  It 
is  admitted  that  the  alarm  whistle  was  not  sounded,  it 
being  urged  as  an  excuse  that  when  it  was  discovered  that 
a  man  was  on  the  track  the  engineer  did  not  have  time 
to  give  the  alarm  and  to  use  the  other  methods  of  prevent- 
ing collision.  Upon  all  these  matters  it  was  the  province 
of  the  jury  to  pass.  They  might  well  in  the  first  place 
say  that  the  alarm  whistle  could  have  been  given  almost 
simultaneously  with  the  taking  of  other  precautions  and 
they  might  also  be  of  the  opinion  that  the  alarm  whistle 
would  have  been  an  effectual  means  of  arousing  the  sleep- 
ing or  drunken  man:     Hill  r.  Railroad,  9  Heiskell,  827. 
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Altogether  we  feel  constrained  to  hold  that  there  was  some 
evidence  tending  to  rebut  or  discredit  the  contention  of  the 
railroad  company  that  it  obeyed  the  statutory  precautions. 
The  burden  of  showing  observance  or  of  excuses  for  non- 
observance  was  upon  plaintiffs  in  error.  We  overrule  this 
assignment  of  error. 

What  we  have  said  disposes  of  the  3rd  assignment  of 
error. 

In  the- 4th  assignment  of  error  it  is  said  that  the  Court 
should  have  given  in  charge  a  special  request  to  the  effect 
that  there  rested  upon  the  plaintiff  below  before  making 
a  settlement  of  her  claim  the  duty  of  investigating  the 
grounds  of  liability.  We  are  not  aware  of  any  rule  of  law 
to  this  effect  and  no  authorities  are  cited  so  showing.  It 
seems  to  us  that  the  question  was  whether  Mrs.  Toombs 
was  misled  to  her  prejudice  by  the  design  or  imposition  of 
the  claim  agent.  In  addition,  the  proof  is  all  one  way 
that  his  conduct  was  such  as  to  induce  her  to  rely  ex- 
clusively upon  him.    We  overrule  this  assignment  of  error. 

It  is  assigned  as  error  upon  the  part  of  Buford,  the 
engineer,  who  was  also  sued,  that  there  is  no  evidence  of 
misfeasance  and  that  he  cannot  be  held  liable  for  mere 
non-feasance ;  that  this  is  a  liability  for  which  the  master 
alone  must  respond.  It  was  held  otherwise  by  us  in  the 
case  of  Telephone  Company  v.  Stonehing,  1  Tenn.,  C.  C. 
A.,  241.  It  was  for  the  jury  to  determine  whether  or  not 
Buford  was  negligent.  There  is  some  warrant  for  the 
conclusion  that  he  was.  If  so,  he  might  be  held  jointly 
with  his  master. 

We  overrule  all  the  assignments  of  error  and  affirm  the 
jiidgment  below. 
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E.  W.  Crews  v.  D.  T.  Gould. 

Writ  of  Certiorari  denied  by  Supreme  Court,  1915. 

1.  Physicians  and  Suboeons.    Fees  charged  to  third  party.    Stat- 

ute of  frauds. 

A  surgeon  who  performs  an  operation  upon  a  party. at  the  re- 
quest of  a  third  person,  to  the  latter  of  whom  credit  was  ex- 
tended, may  recover  his  fees  and  charges,  and  the  plea  of  the 
statute  of  frauds  will  not  ayall. 

2.  Statute  of  Frauds.    Promise  by  party  having  funds  of  henefir 

ciary. 

A  promise  by  a  party  who  has  the  funds  of  another  in  his  pos- 
session that  he  will  pay  surgeons'  fees  rendered  that  person 
may  be  held  personally  liable  therefor,  notwithstanding  the 
promise  was  not  in  writing. 

3.  Sajmce.     Subsequent  destruction  or  redelivery  of  property  to 

person  receiving  the  benefit. 

In  such  case  the  subseqent  destruction  of  the  property  or  its 
redelivery  to  the  person  who  was  treated  will  not  relieve  the 
promissor  of  his  original  obligation. 

4.  Same.    Fraud  of  the  beneficiary  and  his  had  charcu^ter  no  de- 

fense. 

Where  a  party  thus  having  property  in  his  possession  makes 
a  distinct  promise  to  pay  and  on  the  faith  of  which  services 
are  rendered,  cannot  resist  the  demand  of  the  promisee  by 
showing  that  the  contract  by  which  he,  the  promissor,  ob- 
tained possession  was  tainted  with  fraud;  nor  can  he  defeat 
recovery  by  showing  that  the  recipient  of  treatment  was  ill 
because  of  vicious  and  immoral  habits. 

5.  Argument  of  Counsel.     Wide  discretion.     Presumption  that 

counsel  desisted.    May  make  reasonable  deductions. 

Trial  Judges  in  this  State  have  a  wide  discretion  in  the  matter 
of  controlling  argument  of  counsel,  and  their  action  in  re- 
straining or  refusing  to  check  will  not  be  reviewed  unless 
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there  be  palpable  abuse.  Counsel  have  the  right  to  make  all 
reasonable  deductions  Justified  by  the  evidence,  and  to  make 
personal  and  temperate  comments  upon  the  attitude  and 
upon  the  motives  upon  the  parties.  The  presumption  is  that 
an  attorney  whose  argument  has  been  reproved  by  the  Court 
has  desisted. 

6.  Same.    Objection. 

There  must  always  be  an  objection  to  argument  of  counsel  *in 
order  to  predicate  an  assignment  thereon. 

7.  Special  Reqxtbsts. 

Where  the  Circuit  Judge  upon  objection  raised  has  stated  that 
he  will  instruct  the  jury  with  reference  to  any  matter,  the 
party  desiring  such  instructions  should  specially  request  the 
Court  to  give  the  matter  to  the  jury  when  the  Court  has 
omitted  the  same  in  his  general  charge. 

8.  New  Trials.    Oonfine^nent  to  points  raised  in  the  lower  Court, 

When  the  mover  of  a  new  trial  goes  into  the  particular  reasons 
why  a  new  trial  should  be  granted,  he  will  be  confined  to 
those  specifications  of  reasons  when  the  case  reaches  this 
Court. 


Feom  Laweeh^ce  County. 


Appeal  in  error  from  the  Circuit  Court  of  Lawrence 
County,  W.  B.  Turner,  Judge. 

J.  D.  BuRCir^  and  Crews  &  Starns  for  plaintiff  in 
error. 

L.  B.  White  for  defendant  in  error. 

Mr.  Justice  Higgins  delivered  the  opiniou  of  the 
Court. 

From  a  verdict  and  judgment  of  $303.00  recovered  in 
the  Circuit  Court  of  Lawrence  County,  against  plaintiff 
in  error.  Crews,  this  appeal  is  prosecuted.    He  assigns  in 
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this  Court  twenty-two  errors  and  files  with  them  a  lengthy 
brief  and  argument  of  learned  counsel  in  their  support. 
We  shall  dispose  of  all  assignments  of  error,  but  not  sep- 
arately nor  in  the  order  in  which  they  appear  in  the 
i^ecord.  The  last  assignment,  No.  22,  will  be  treated  by 
us  first. 

This  assignment  is  that  there  is  no  evidence  to  support 
the  verdict  returned  by  the  jury.  Gould  is.  a  practicing 
physician  of  Lawrenceburg  and  runs  in  connection  with 
the  practice  of  his  profession  a  hospital  in  which  surgical 
operations  are  performed  and  patients  cared  for  and 
treated.  There  is  evidence  tending  to  show  the  following 
facts  and  circumstances  upon  which  the  jury  evidently 
based  their  verdict:  In  February,  1912,  one  Woden  was 
carried  by  Dr.  Dan  Crews,  a  physician  of  Ethridge,  in 
good  standing  and  practice,  and  presumably  the  family 
physician  of  plaintiff  in  error,  to  the  hospital  of  Dr.  Gould 
for  examination  and  for  treatment.  It  was  soon  discov- 
ered that  he  was  suffering  from  six  or  seven  strictures,  and 
that  the  only  means  of  relief  was  a  skilful  operation  fol- 
lowed by  hospital  treatment.  Gould  was  assured  by  Dr. 
Crews  that  plaintiff  in  error  would  pay  the  surgical  and 
hospital  bills,  as  plaintiff  in  error  sustained  such  relations 
to  Woden  as  made  him  mofally  boimd  or  at  least  likely 
to  agree  to  pay  these  expenses;  that  Dr.  Crews  called  up 
plaintiff  in  error  before  the  operation  and  informed  him 
of  the  seriousness  of  the  operation  and  of  its  necessity 
and  of  the  need  for  hospital  treatment,  etc. ;  that  Dr. 
Gbuld  was  aware  of  this  conversation  over  the  'phone  and 
immediately  agreed  to  receive  Woden  as  a  patient  and 
operate ;  that  one  of  the  sons  of  plaintiff  in  error  was  pres- 
ent during  the  operation,  and  that  plaintiff  in  error  visited 
Woden  shortly  after  the  operation  and  possibly  once  or 
twice  thereafter;  that    some    weeks    after  the  operation 
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Crews  in  substance  stated  to  Gould  that  Gould  doubtless 
needed  his  fees,  but  that  he,  plaintiff  in  error,  was  not  then 
in  condition  to  pay,  but  would  be  able  sometime  there- 
after; that  Woden  had  leen  ill  at  the  home  of  Crews  for 
some  time  before  he  was  taken  to  the  hospital,  that  his 
expenses  had  since  1010  been  defrayed  by  plaintiff  in 
error,  and  that  in  the  year  named  Woden  had  conveyed 
to  him  all  of  his  property  in  consideration  of  an  agree- 
ment by  Crews  to  care  for  him  during  the  remainder  of  his 
life,  and  that  at  the  time  Woden  went  to  the  hospital  this 
contract  was  in  existence  and  a  part  of  the  property  in- 
volved in  Crews'  possession. 

We  have  of  course  recited  that  evidence  which  was  most 
favorable  to  defendant  in  error,  as  we  are  required  by  our 
practice  to  do.  While  the  evidence  is  not  very  cogent,  we 
think  it  was  of  such  strength  as  to  prove  or  tend  to  estab- 
lish the  controlling  fact  that  Gould  had  performed  an  op- 
eration and  extended  hospital  treatment  to  Woden  solely 
upon  the  promise  of  Crews  to  pay  the  charges,  credit  hav- 
ing been  extended  to  him  alone,  as  Woden  had  no  estate  in 
Tennessee  other  than  his  equities  in  the  hands  of  Crews. 
The  acceptance  of  this  theory  by  the  jury  cannot  be  said 
to  be  without  supporting  evidence,  and  therefore  we  must 
overrule  the  22nd  assignment  of  error. 

The  first  assignment  of  error  is  that  the  Court  should 
have  required  Dr.  Gould  to  state  more  specifically  in  his 
warrant  his  cause  of  action.  The  warrant  was  the  usual 
one  requiring  the  defendant  to  answer  a  plea  of  debt  due 
by  account  under  $500.00.  This  is  sufficient,  whether  on 
motion  for  more  specific  averments  or  in  arrest  of  judg- 
ment: Nichols  V.  Tumpilce  Co,,  1  Thompson,  541.  We 
are  to  presume  that  an  account  was  filed  upon  the  hearing 
as  required  by  statute,  and  this  clearly  furnished  all  the 
information  needed  by  plaintiff  in  error.  Again,  there 
was  certainly  no  surprise. 
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In  the  2n(i  assignment  of  error  it  is  said  that  the  Court 
erroneously  permitted  Gould  to  introduce  the  copy  of  a 
contract  which  had  been  entered  into  between  Crews  and 
Woden  in  1910,  whereby  Woden  conveyed  his  property  to 
Crews  in  consideration  of  an  obligation  upon  the  part  of 
Crews  thereafter  to  maintain  and  support  him  for  the  re- 
mainder of  his  life. 

The  15  th  assignment  of  error  is  to  the  effect  that  the 
Court  refused  to  exclude  from  the  consideration  of  the 
jury  the  contract  just  mentioned.  The  16th  assignment 
is  predicated  upon  a  statement  of  the  Court  in  its  charge 
that  the  jury  might  look  to  the  written  contract  as  throw- 
ing light  upon  the  transaction  between  plaintiff  and  de- 
fendant.   All  these  will  be  considered  together. 

A  sufficient  answer  to  the  contention  that  the  Court  im- 
properly admitted  the  copy  of  a  document  instead  of  the 
original  will  be  found  in  the  disclosure  by  the  record  of 
the  fact  that  the  contract  was  executed  in  duplicate  and 
that  the  document  exhibited  to  the  jury  was  the  duplicate 
or  copy  delivered  by  Crews  to  Woden. 

Tho  other  criticisms  with  respect  to  the  introduction 
of  this  contract  and  its  consideration  by  the  jury  and  the 
instructions  of  the  Court  with  reference  thereto,  are  also 
without  merit.  It  was  stated  by  learned  counsel  that  no 
effort  was  being  made  to  recover  upon  the  contract,  but 
that  he  desired  its  introduction  for  the  purpose  of  strength- 
ening his  contention  that  Crews,  because  of  the  existence 
of  this  contract,  was  morally  persuaded  that  he  should 
make  the  promise  to  Dr.  Gould,,  and  that  he  subsequently 
did  so.  We  are  of  opinion  that  defendant  in  error  was 
entitled  to  this  evidence  in  corroboration  of  his  theory. 
We  overrule  the  2nd,  15th  and  16th  assignments  of  error. 

In  the  3rd  assignment  it  is  insisted  by  Crews  that  the 
Circuit  judge  was  in  error  in  his    exclusion  of  evidence 


STATE  OF  TENNESSEE.  625 

Crews  V.  Gould. 

tending  to  show  that  the  troubles  from  which  Woden  was 
suffering  and  which  necessitated  an  operation  were  of  im- 
moral origin  and  arose  from  vicious  hdbits,  and  that 
Crews  was  not  under  any  moral  or  legal  obligation  to  pro- 
vide medical  aid.  The  predicate  of  the  4th  assignment 
was  the  refusal  of  the  Court  to  permit  cross-examination 
of  Dr.  Gould  as  to  the  origin  of  Woden's  trouble.  In  the 
6th  assignment  it  is  said  that  the  Court  refused  to  permit 
evidence  to  the  effect  that  Woden  had  been  guilty  of  em- 
bezzlement of  the  funds  of  Crews.  We  do  not  believe 
that  any  reversible  error  was  committed  by  the  Court. 
The  primary  and  controlling  question  kept  uppermost  dur- 
ing the  trial  was  whether  Crews  in  the  early  part  of  1912 
had  promised  Gould  to  pay  the  medical  bill  and  hospital 
dues  incurred  for  Woden.  The  cause  of  Woden's  trouble 
was  not  material,  nor  could  anything  have  been  gained  by 
allowing  Crews  to  prove  independently  that  Woden  was 
guilty  of  embezzlement. 

In  the  7  th  assignment  it  is  said  that  the  Court  errone- 
ously refused  to  permit  Crews  to  prove  that  he  had  deeded 
the  property  back  to  Woden  and  did  not  owe  Woden  a' 
cent,  but  that  on  the  contrary  Woden  was  indebted  to 
him.  The  basis  of  the  8th  assignment  was  the  refusal  of 
the  Court  to  allow  Crews  to  prove  that  the  contract  be- 
tween Woden  and  Crews  was  procured  by  fraud.  In  the 
9th  assignment  it  is  said  that  the  Court  erroneously  de- 
clined to  allow  Crews  to  prove  the  circumstances  of  the 
entering  into  of  the  contract  and  of  the  value  of  the  prop- 
ertv  conveved  thereunder. 

Before  disposing  of  these  questions  it  is  requisite  that  we 
state  that  the  matters  of  fraud  complained  of  and  the  re- 
conveyance of  the  property  to  Woden  and  the  discovery  of 
the  exaggerated  value  of  the  property  and  the  subsequent 
efforts  of  Crews  to  be  relieved  of  the  contract  with  Woden 

40 


626  COURT  OF  CIVIL  APPEALS, 

Crews  V.  Gould. 

were  brought  to  light  and  took  place  several  months  after 
the  purported  contract  upon  which  Gould  based  his  right 
of  recovery.  It  is  therefore  plain  that  if  Crews  had  en- 
tered into  the  contract  with  Gould  unconditionally  to  pay 
his  surgeon  and  hospital  bill,  developments  long  after- 
wards which  showed  Crews'  lack  of  business  judgment  and 
the  fraud  practiced  upon  him,  would  not  excuse  him  from 
obsen'ing  his  agreement  with  Gould.  Hence  evidence 
with  respect  thereto  was  immaterial.  At  all  events,  no 
prejudice  resulted,  in  view  of  the  restrictions  upon  the 
right  of  recovery  which  were  laid  down  by  the  Court  in 
his  charge.  The  7th,  8th  and  9th  assignments  of  error 
are  overruled. 

The  10th,  11th,  12th  and  13th  assignments  of  error  are 
all  to  the  effect  that  the  Court  committed  error  in  failing 
to  check  arguments  of  counsel  and  in  failing  to  withdraw 
them  from  the  jury  and  in  failing  to  sustain  certain  ex- 
ceptions with  respect  to  these  arguments.  In  the  10th 
assignment  it  is  said  that  the  lawyer  used  this  language: 
"If  old  man  Woden  had  died  when  he  was  operated  on, 
vou  would  never  have  heard  of  this  suit,  or  of  the  suit  in 
Chancery."  The  bill  of  exceptions  discloses  that  upon 
objection  being  made,  the  Court  stopj^ed  this  line  of  argu- 
ment. The  record  does  not  disclose  any  repetition  by 
counsel.  We  are  therefore  to  presume  that  the  attorney 
obeyed  the  suggestion  of  the  Court  and  we  are  further 
bound  to  presume  that  the  jury  understood  that  the  Court 
disapproved  of  this  argument,  and  that  they  should  not 
consider  the  matter.  Conceding  that  the  argument  was 
improper,  we  believe  that  there  was  no  just  ground  of  com- 
plaint after  this  rebuke  by  the  C^ourt:  Baker  r.  Bates, 
4  Tenn.,  C.  C.  A.  In  the  11th,  12th  and  13th  assignments 
it  is  said  that  the  attorney  remarked  that  he  felt  like  cry- 
ing when  he  thought  of  how  old  man  Woden  had  robbed 
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and  beat  Crews  out  of  $4,000;  that  old  man  Woden  was 
like  putty  in  Crews'  hands ;  that  he  was  no  match  for  him, 
etc.  That  it  appeared  from  the  evidence  that  Crews  was 
trying  to  beat  Woden  out*  of  $1,700.00  and  his  labor  for 
a  year  or  more;  that  when  Woden  got  sick  Crews  turned 
him  out  of  doors,  etc. 

The  bill  of  exceptions  discloses  that  exceptions  were 
made  to  these  arguments,  and  that  the  Court  was  re- 
quested to  withdraAV  the  argument  from  the  jury,  but  that 
he  failed  to  do  this,  stating  that  he  would  instruct  the  jury 
mth  reference  to  the  contract. 

The  discretion  of  the  Court  with  respect  to  the  line  of 
argument  will  rarely  ever  be  controlled ;  and  it  will  be  the 
basis  of  a  new  trial  only  when  this  discretion  was  clearly 
abused  or  when  there  was  persistent  conduct  on  the  part  of 
counsel  in  exceeding  the  bounds  of  argument  and  ignoring 
well  recognized  rules  of  practice  to  the  prejudice  of  losing 
party :  Mfg.  Co.  v.  Woodall,  7  Cates,  605.  We  are  not 
prepared  to  say  that  the  line  of  argument  pursued  was 
wholly  unjustified.  It  is  not  for. the  Courts  to  say  what 
deductions  favorable  or  unfavorable  counsel  may  make 
from  evidence  adduced ;  and  the  only  safe  rule  to  announce 
is  that  if  a  line  of  argument  has  any  sort  of  basis  in  the 
evidence  the  extent  to  which  the  trial  judge  will  allow 
temperate  comment  is  purely  a  matter  of  discretion  which 
will  not  be  reviewed  by  an  appellate  Court.  In  the  next 
place,  the  record  fails  to  disclose  any  persistency  on  the 
part  of  counsel  in  pursuing  a  course  over  the  objection  or 
the  rulings  of  the  Court  and  in  defiance  of  thQ  rules  of 
practice.  Owing  to  the  silence  of  the  record,  we  should 
rather  presume  that  counsel  obeyed  every  request  by  the 
Court  to  desist  from  his  line  of  argument.  Again,  the 
record  is  not  plain  that  the  Court  ruled  the  one  way  or  the 
other  upon  the  last  objections  that  were  made.     Finally, 
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treating  the  record  as  disclosing  what  took  place,  it  shows 
that  the  trial  judge  promised  to  give  the  jury  appro- 
priate instructions  about  the  contract  between  Woden  and 
Crews.  The  Court  in  his  general  charge  stated  to  the  jury 
that  thev  were  to  consider  this  contract  as  a  circumstance 
only.  If  plaintiff  in  error  desired  any  specific  instruc- 
tions for  the  purpose  of  neutralizing  any  particular  line 
of  argument  which  had  been  allowed  to  be  made  with  the 
statement  that  reference  would  be  made  to  it  in  the  charge, 
it  was  incumbent  upon  appellant  to  call  the  attention  of  the 
Court  to  his  failure  so  to  have  instructed  the  jury:  Donr 
nelly  v.  Jacksbn  Bros,,  2  Tenn.,  C.  C.  A.,  408. 

In  the  17th  assignment  it  is  said  that  the  Court  errone- 
ously instructed  the  jury  that  if  Woden  was  sent  to  plain- 
tiff's hospital  by  Crews  to  be  treated  and  cared  for  by  him 
and  agreed  to  pay  for  the  same,  or  if  plaintiff  treated  Wo- 
den at  defendant's  request,  or  if  while  said  Wo- 
den was  in  the  hospital  Crews  went  to  Gould  and  agreed 
with  him  that  he  would  pay  for  the  services  rendered,  then 
Crews  would  be  liable. 

The  only  reason  urged  by  learned  counsel  for  plaintiff 
in  error  for  their  insistence  that  the  Court  was  wrong  in 
this  instruction  is  that  there  was  no  evidence  upon  which 
such  a  charge  could  be  based.  We  shall  confine  them  to  the 
reason  urged  by  them  to  the  exclusion  of  all  others :  Rail- 
way Co.  V.  Prince,  2  Tenn.,  C.  C.  A.,  688.  A  sufiicient 
answer  to  this  assignment  of  error  is  that  there  was  ma- 
terial evidence  calling  for  such  an  instruction.  We  over- 
rule the  l7th  assignment.  We  do  not  comment  upon  the 
last  part  of  the  instruction  criticised  as  imposing  liability 
in  contravention  of  the  statute  of  frauds,  as  this  was  not 
insisted  upon  in  the  assignment  made  either  on  motion  for 
a  new  trial  or  in  the  assignments  made  here. 
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The  basis  of  the  18th  assignment  is  a  remark  said  to 
have  been  made  bv  the  Court  during  the  argument  that 
Dr.  Gould  could  have  stated  in  the  Chancery  Court  and 
fought  his  case  out  there  and  that  Crews  could  have  re- 
covered from  Woden  the  amount  of  the  bill  which  he 
would  have  been  held  liable  for  to  Gould.  There  is  noth- 
ing in  the  bill  of  exceptions  other  than  the  motion  for  a 
new  trial  to  show  that  the  trial  Court  ever  made  such  re- 
mark. Hence  there  is  nothing  upon  which  we  can  base 
any  ruling  with  respect  to  the  question  presented :  Sher- 
man V.  State,  17  Cates,  16. 

In  the  20th  assignment  it  is  said  that  the  Court  erred 
in  failing  to  charge  the  jury  that  if  Crews  made  a  verbal 
promise  to  pay  Woden's  debt,  there  could  be  no  recovery 
because  of  the  statute  of  frauds.  Two  answers  to  this  are 
ready.  One  is  that  the  Court  in  substance  told  the  jury 
that  there  could  be  no  recovery  unless  credit  was  extended 
to  Crews  and  unless  Crews  had  promised  to  pay  for  the 
services.  The  Court  further  told  the  jury  that  if  the  con- 
tract was  between  Woden  and  Gould  there  could  be  no 
recovery,  but  that  in  order  to  justify  a  verdict  the  proof 
must  show  that  there  was  a  direct  contract  with  Crews. 
The  other  answer  is  that  if  plaintiff  in  error  desired  fur- 
ther instructions  he  should  have  presented  special  requests. 

Again,  a  promise  to  pay  made  by  a  party  having  funds 
in  his  hands  is  binding  although  not  in  writing. 

In  the  21st  assignment  it  is  said  that  the  Court  errone- 
ously charged  that  it  was  the  contention  of  Gould  that  he 
at  the  instance  of  Crews  treated  Woden  and  cared  for  him 
at  his  hospital,  and  that  defendant  had  contracted  with 
him  to  pav  for  such  sen-ices.  It  is  eamestlv  contended 
that  there  is  no  evidence  upon  which  this  statement  could 
have  been  made.     Our  response  to  this  assignment  would 
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be  but  a  repetition  of  the  grounds  stated  in  disposing  of 
assignment  Xo.  22  and  assignment  Ifo.  17. 

We  have  given  the  various  assignments  of  error  extended 
and  mature  consideration  and  have  been  unable  to  discover 
any  satisfactory  reason  for  granting  a  new  trial.  It  is  true 
as  we  have  remarked,  that  the  evidence  of  a  direct  promise 
by  Crews  is  not  very  strong ;  but  its  weight  was  a  question 
for  the  jury  in  the  first  place  and  for  the  trial  judge  upon 
motion  for  a  new  trial.  The  judgment  of  the  lower  Court 
is  affirmed  with  costs. 


Teeey  W.  Allen  v.  Tom  Davie. 

Affirmed  by  Supreme  Court,  1913. 

1.  Automobiles.     Approaching  horse-drawn  vehicles  from  rear. 

It  is  the  duty  of  an  operator  of  an  automobile  approaching 
horse-drawn  vehicles  from  the  rear  to  give  timely  notice  and 
warning  of  their  approach,  and  this  is  so  whether  or  not  the 
animals  exhibit  fright. 

2.  Same.    Manner  of  parsing  such  animals.    Question  for  jury. 

Whether  the  operator  of  an  automobile  has  given  sufficient 
notice  of  his  approach  from  the  rear  and  whether  he  passes 
duch  animals  in  a  prudent  way  and  whether  he  gives  suffi- 
cient space,  are  all  questions  for  the  Jury,  whether  the  suit 
be  under  the  statute  or  common  law. 

3.  Same.     Duty  of  vigilance.     Party  chargeable  with  notice  of 

things  and  conditions  which  ought  to  have  been  seen. 

The  operator  of  an  automobile  on  a  highway  is  required  to  be 
vigilant,  and  he  is  chargeable  with  knowledge  of  all  persons 
and  conditions  which  a  prudent  and  vigilant  operator  would 
have  seen. 
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4.  Plkadino  in  Pragticb.    Variance.   Personal  injury  case. 

Where  a  declaration  charged  that  an  automoble  had  run  upon 

'  and  injured  plaintiff  and  the  proof  showed  that  the  machine 

had  frightened  a  mule  hitched  to  a  buggy  in  which  plaintiff 

was  riding  and  had  thrown  him  out  and  injured  him,  there 

was  no  variance. 


Fkom  Madison  County. 


Appeal  in  error  from  Circuit  Court  of  Madison  County, 
S.  J.  Everett,  Judge. 

W.  G.  TiMBERLAKB  for  plaintiff  in  error. 

J.  M.  Trout  for  defendant  in  error. 

Mr.  Justice  Higqins  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  for  injuries  claimed  to  have  resulted  from 
the  alleged  wrongful  and  negligent  operation  of  an  auto- 
mobile owned  and  driven  by  plaintiff  in  error  while  on 
one  of  the  highways  of  Madison  County  in  July,  1911.  It 
was  commenced  before  a  Justice  of  the  Peace,  and  thence 
appealed  to  the  Circuit  Court  where  a  trial  before  His 
Honor,  Judge  Everett,  and  a  jury  resulted  in  a  verdict  in 
favor  of  defendant  in  error  to  the  extent  of  $183.00.  Mr. 
Allen  interposed  a  motion  for  a  new  trial.  This  was  over- 
ruled and  judgment  was  pronoimced.  He  has  appealed 
and  assigns  two  errors,  which  may  be  considered  together. 

The  first  assignment  is  in  substance  that  there  is  no  ma- 
terial evidence  to  support  the  verdict.  The  second  speci- 
fication is  that  there  was  and  is  a  fatal  variance  between 
the  proof  and  the  allegations  of  the  warrant. 
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The  charge  of  the  trial  judge  is  not  included  in  the  bill 
of  exceptions.  We  must  therefore  presume  that  it  was  cor- 
rect in  all  its  parts  and  that  all  the  issues  that  were  raised 
or  could  have  been  raised  from  the  statements  of  the  war- 
rant and  the  proof  were  rightly  submitted.  The  warrant 
is  in  the  following  words,  omitting  the  caption  and  begin- 
ning : 

"Summon  Terry  W.  Allen to  answer  the  com- 
plaint of  Tom  Davie  wherefore  in  July,  1911,  on  public 
highway  in  Madison  County,  Terry  W.  Allen  was  running 
automobile  Xo.  4681,  to  answer  Tom  Davie  to  his  damage 
in  the  sum  of  $499.00  for  wrongfully,  recklessly  and 
wantonly  running  his  automobile  so  near  as  to  frighten 
and  the  sweep  of  the  automobile  scaring  plaintiff's  mule 
and  also  for  running  against,  upon  and  over  said  buggy  in 
which  plaintiff  was  seated,  knocking  it  out  of  the  road  and 
breaking  said  buggy,  damaging  it  and  damaging  mule  and 
running  against  and  over  plaintiff  and  crippling  him  in 
body,  head  and  arras  and  legs  and  also  running  so  closely 
to  plaintiff'  Tom  Davie,  while  he  was  in  the  buggy  on  a 
public  highway  while  said  Allen  was  running  his  automo- 
bile in  a  reckless  and  at  a  dangerous  speed;  run  so  close 
to  plaintiff's  buggy  as  to  topple  it  and  knock  it  out  of  the 
road  and  cause  plaintiff's  mule  to  turn  said  buggy  over, 
throw  plaintiff  out  of  the  buggy  and  cripple  him  in  head, 
arms,  body  and  legs  and  caused  plaintiff  to  suffer  mental 
and  physical  pain,  loss  of  time,  doctor's  bill  and  cripple 
him  for  life  without  fault  on  the  part  of  plaintiff,  to  plain- 
tiff's damage  imder  $500.00." 

While  hardly  necessary,  it  may  not  be  out  of  place  for  us 
to  repeat  some  propositions  well  known  to  learned  counsel 
in  this  cause,  namely,  that  it  is  not  for  us  to  determine  the 
credibilitv  of  the  several  witnesses,  nor  to  admit  or  denv 
any  inferences  of  fact  which  may  or  may  not  be  suggested 
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by  the  evidence,  and  that  we  must  accept  as  binding  and 
conclusive  the  finding  of  the  jury  upon  any  disputed  issue 
of  fact,  however  much  we  may  deem  it  contrary  to  the 
greater  weight  of  the  evidence,  if  there  be  any  material 
evidence  to. support  the  verdict;  and  further,  that  if  the 
facts  or  contentions  suggest  two  theories  of  fact,  we  must 
accept  that  one  adopted  by  the  jury. 

The  real  contention  of  learned  counsel  for  plaintiff  in 
error,  and  it  is  ingeniously  made  and  skilfully  fortified 
by  logic,  is  that  the  only  possible  theory  sustainable  or  in- 
ferable from  the  evidence  as  to  the  cause  of  the  accident  is 
that  of  the  frightening  of  the  mule  driven  by  defendant  in 
error,  and  as  the  proof  is  conclusive  that  the  plaintiff  in 
error  was  not  guilty  of  negligence  in  causing  the  animal  to 
become  frightened,  and  as  there  was  no  collision  between 
the  automobile  and  the  buggy  or  with  the  person  of  the 
defendant  in  error,  the  finding  of  the  jury  must  have  been 
based  upon  a  cause  or  theory  which  was  either  not  set  forth 
in  the  warrant,  or  if  included  therein,  was  not  sustained  by 
the  proof. 

There  is  evidence  in  the  record  tending  to  show  the  fol- 
lowing: On  a  day  in  July,  1911,  the  defendant  in  error 
Tom  Davie,  a  negi-o  man  about  sixty  years  of  age,  was 
driving  a  four-year-old  but  gentle  mule  that  was  hitched 
to  a  small  no-top  bu^y  on  the  Trenton  road  some  mile 
or  two  out  of  Jackson  and  going  in  a  northern  direction. 
He  was  driving  in  the  rear  of  and  very  close  to  a  two- 
horse  or  mule  wagon  that  was  moving  just  ahead  of  him. 
While  ascending  a  hill  Davie  saw  the  mules  ahead  of  him 
evince  fright.  He  about  the  same  time  noticed  that  his 
own  mule  was  becoming  alarmed.  Simultaneously  with 
these  observations  or  possibly  some  moments  before  this 
he  heard  an  automobile  approaching  from  the  rear.  He 
states  that  he  heard  no  bell  nor  horn,  but  knew  that  the 


634  COUKT  OF  CIVIL  APPEALS, 

Allen  17.  Davie. 

machine  was  coining.  The  driver  of  the  team  ahead  turned 
to  the  right  and  to  the  outer  edge  of  the  road  and  Davie 
did  likewise,  each  giving  ample  space  or  room  for  the 
passage  of  the  automobile  to  the  left,  the  testimony  being 
that  there  was  a  space  of  some  twenty  feet  to  the  left  which 
oould  have  been  utilized  by  the  operator  of  the  machine. 
In  some  minute  or  two  after  thus  turning  to  the  right,  the 
automobile  passed  on  by  like  a  rush  of  wind,  as  described 
by  Davie,  his  mule  in  the  meantime  exhibiting  fright  and 
rearing  and  plunging.  The  result  was  that  the  buggy  was 
thrown  over  and  the  defendant  in  error  was  pitched  on  or 
against  a  wire  fence  and  severely  injured.  The  left  hind 
wheel  of  the  buggy  was  splintered  or  shivered  and  one  of 
the  wheels  on  the  right  hand  was  broken  or  damaged.  The 
mule  became  in  some  way  detached  from  the  buggy  and 
ran  across  the  road,  but  sustained  no  physical  hurt.  There 
is  no  direct  testimony  that  the  automobile  struck  the 
buggy;  but  we  are  not  prepared  to  say  that  there  was  no 
impact.  But  we  do  not  deem  this  feature  entirely  controll- 
ing. There  is  substantial  evidence  that  the  mule  exhibited 
considerable  fright  and  that  its  movements  because  of 
this  frightened  condition  resulted  in  throwing  defendant 
in  error  out  and  causing  his  injury.  The  toppling  of  the 
buggy  was  caused  by  one  or  the  other  of  two  happenings  or 
conditions,  namely,  that  of  physical  impact  or  collision 
with  the  automobile,  or  producing  a  state  of  fright  or  un- 
controllability  or  suddenness  of  movement  on  the  part  of 
the  mule  that  occasioned  the  overturning  of  the  buggy. 

We  feel  constrained  to  take  the  view  that  both  of  these 
theories  or  causes  were  fairlv  included  in  the  averments  of 
the  warrant,  and  that  the  evidence" tended  to  show  both  or 
either  one,  and  that  this  would  preclude  us  from  disturb- 
ing the  verdict  whether  we  consider  the  case  from  the  one 
assignment  of  error  or  the  other. 
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It  is  ingeniously  pointed  out  that  there  was  adduced  no 
evidence  to  the  effect  that    defendant    in  error  gave  the 
plaintiff  in  error  notice  of  his  desire  to  alight  from  the 
buggy  and  hold  or  unhitch  the  mule,  and  that  in  the  ab- 
sence of  this  showing  Mr.  Allen  had  the  right  to  proceed 
on  his  way  and  to  assume  that  the  mule  was  under  control 
or  that  stopping  was  unnecessary.     It  may  be  responded 
that  under  the  Act  of  1905,  Chapter  173,  it  was  the  duty 
of  the  operator  to  slow  down  his  machine  upon  approach- 
ing from  the  rear,  and  when  it  was  discovered   (or  dis- 
coverable) that  the  mule  was  exhibiting  fright  to  stop  his 
machine  for  a  time  sufficient  for  such  person  or  persons  to 
alight.     We  interpret  that  statute  as  meaning  that  when 
the  operator  approaches  from  the  rear  he  shall  slow  down 
his  machine  to  that  speed  which  would  put  the  machine 
under  his  control  whether  the  animal  exhibits  fright  or 
not,  and  that  he  should  give  the  party  ahead  notice  by  bell 
or  horn  of  his  approach,  and  that  these  things  should  be 
done  whether  the  animal  exhibits  fright  or  not ;  and  that 
with  respect  to  the  duty  of  stopping  his  machine  entirely 
no  such  absolute  dutv  arises  unless  the  animal  manifestlv 
exhibits  fright  and  uncontrollability  or  unless  the  driver 
or  rider  indicates  a  desire  to  alight  and  take  hold  of  the 
animal  or  resort  to  some  means  of  controlling  the  same. 
All  of  the  above  observations  may  not  be  entirely  relevant 
to  the  case  in  hand,  but  the  propositions  are  laid  down  for 
the  purpose  of  emphasizing  the  fact  that  the  machine  must 
be  slowed  down  when  there  is  an  approach  from  the  rear 
whether  the  animals  are  exhibiting  fright  or  not,  and  that 
the  qtiestion  as  to  whether  the  operator  did  by  reducing 
his  speed  from  fifteen  miles  an  hour  to  thirteen  miles  an 
hour  actuallv  slow  down  his  machine  and  exhibit  that  de- 
gree  of  care  contemplated  by  the  statute  were  questions  to 
be  considered  bv  the  iurv.     These  remarks  are  also  role- 
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vant  to  the  question  as  to  whether  the  operator  who  ap- 
proaches from  the  rear  exercises  ordinary  care  and  pru- 
dence in  passing  animals  that  are  perceptibly  frightened 
by  running  very  closely  to  them  without  decreasing  the 
noise  of  the  machine  or  materially  lessening  the  alarm  pro- 
ducing attributes  or  capabilities  thereof.  They  are  also 
pertinent  to  the  question  as  to  whether  the  operator  ob- 
sen^ed  due  care  with  respect  to  the  distance  or  width  of 
berth  given  the  animal  and  vehicle  which  he  is  attempting 
to  pass  in  a  given  case  of  fright  which  a  sudden  onrush 
was  calculated  to  augument. 

We  have  assumed  in  this  case  that  the  above  theories 
clearly  arise  from  the  testimony.  We  find  in  the  record 
evidence  to  the  eflect  that  defendant  in  error  and  his  mule 
were  visible  for  a  hundred  yards  or  more  ahead  of  Mr. 
Allen  and  that  he  could  have  discovered  at  that  distance 
that  the  mule  was  rearing  and  exhibiting  alarm.  It  is 
not  for  us  to  determine  whether  this  was  true  or  not,  as 
the  jury  evidently  found  against  him.  Taking  these  facts 
as  found  or  inferable,  we  are  impressed  that  the  jury  could 
predicate  a  further  finding  that  plaintiff  in  error  did  not 
exhibit  that  degree  of  care  contemplated  by  the  statute. 

It  might  have  been  more  advisable  for  the  draftsman  of 
the  warrant  to  have  averred  explicitly  that  Mr.  Allen  did 
not  stop  his  machine  entirely  as  required  by  the  statute, 
but  we  are  of  opinion  that  he  sufficiently  indicated  that  he 
intended  to  rely  upon  violation  of  the  statute  and  also 
the  common  law  duties  governing  operators.  We  must 
not  be  understood  as  holding  that  the  defendant  in  error 
was  entitled  to  recovery  because  of  failure  to  blow  the 
horn  or  sound  a  bell,  in  view  of  the  admission  of  defendant 
in  error  that  he  knew  that  the  machine  was  approaching. 
We  simply  hold  that  there  was  evidence  tending  to  show 
that  Mr.  Allen  ran  by  the  buggy  at  a  considerable  speed 
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and  that  he  ran  close  to  it,  and  that  he  did  not  heed 
properly  the  situation  or  consequences  of  the  exhibition 
of  fright  which  the  defendant  in  error  and  his  witness  tes- 
tify was  shown  by  the  mule.  It  is  needless  to  say  that  the 
operator  of  a  machine  is  presumed  to  have  seen  that  which 
would  have  been  observed  bv  him  had  he  been  on  the  look- 
out  ahead,  and  that  it  was  his  duty  to  keep  a  vigilant  look- 
out ahead  for  persons  on  the  road  and  especially  for  those 
in  vehicles  to  which  animals  are  attached:  Cumberland 
Telephone  Company  v.  Bui^ns,  1  Tenn.  C  C.  A.,  179. 
We  feel  constrained  to  overrule  the  assignments  of 
error  and  to  affirm  the  judgment  below.  It  is  needless 
to  say  that  if  the  jury  were  warranted  in  finding  plaintiff 
in  error  guilty  of  negligence  in  operating  his  machine,  and 
that  this  negligence  augmented  the  fright  of  the  mule  and 
if  this  increased  fright  caused  the  mule  to  sidestep  or  lurch 
and  topple  the  buggy  over  and  injure  plaintiff,  all  the  con- 
sequences were  chargeable  proximately  to  this  negligence, 
vvhether  there  was  any  impact  or  aot. 

Plaintiff  in  error  will  pay  the  costs. 


\V.  J.  Bennett^  et  al.  v.  W.  S.  IIareisox,  et  al. 

Writ  of  certiorari  denied  by  Supreme  Court,  1915. 

1.  Husband  and  Wife.    Resulting  Trust,    Estoppel.    Competency 
of  Evidence  as  to  Acts  and  Conduct  of  Husband, 

In  suit  by  the  heirs  at  time  of  a  deceased  husband  to  recover  of 
the  widow  a  parcel  of  land  which  she  claims  to  have  acquired 
from  her  husband  it  is  competent  for  her  prove  by  witnesses 
all  the  declarations  and  acts  of  the  husband  which  tend  to 
establish  a  resulting  trust  in  favor  of  the  wife  or  an  estoppel 
of  the  husband  to  assert  title  against  the  wife. 


638  COUET  OF  CIVIL  APPEALS, 

Bennett  v.  Harrison. 

2.  Same.    Estoppel  of  Husband.    Estoppel  of  Privies. 

Where  a  husband,  by  his  conduct,  declarations  and  acquies- 
ence  in  the  settlement  upon  the  wife  by  investment  a  con- 
siderable sum  of  money  and  has  then  estopped  himself  to 
assert  any  right  thereto,  as  husband  or  otherwise,  his  heirs 
will  also  be  estopped,  the  wife  having  survived  him. 

3.  Same.    Settlement  Upon  Wife.    Oifts  from  Strangers. 

Gifts  of  money  to  a  wife  from  strangers  to  be  expended  upon 
lands  owned  by  the  husband  upon  an  express  agreement  of 
the  husband  antecedent  thereto  that  the  land  thus  im- 
proved  should  become  the  property  of  the  wife,  estops  the 
husband  to  claim  that  this  did  not  create  in  the  wife  a 
technical  separate  estate. 


From  Williamson  County. 

Appealed    froni    the  Chancery    Court    of    Williamson 
County,  Douglas  Wikle,  Chancellor. 

Faw  &  Crockett  for  complainants. 

J.  C.  Eggleston  and  H.  H.  Cook  for  defendants. 

Mk.    Justice    Higgins    delivered    the  opinion  of   the 
Court. 

Complainants,  who  assert  that  they  are  heirs  at  law 
of  one  Joseph  W.  Bennett,  deceased,  brought  this  bill 
against  his  remaining  heirs  at  law  and  the  devisees  of  his 
widow  to  recover  a  house  and  lot  of  the  valut  of  some 
$2,500  situated  in  the  town  of  Franklin,  and  to  have  a 
certain  will  and  other  claims  removed  as  clouds  upon  the 
title.  The  devisees  of  Mrs.  Bennett  answered,  setting  up 
title  in  their  testatrix  by  parol  gift  or  purchase  or  by  the 
statute  of  limitations  or  by  estoppel.  Proof  was  taken. 
At  the  hearing  the  Chancellor  denied  complainants  any 
relief,  and  they  are  here  assigning  numerous  errors. 
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We  shall  dispose  of  the  second  assignment  and  its  sub- 
divisions first.  We  see  no  error  pointed  out  by  sections 
one,  two,  three,  four,  five  and  six  and  sub-section  eight  of 
this  assignment.  Conceding  that  the  defendants  might 
rely  upon  the  defense  of  resulting  trust  or  verbal  gift  or 
parol  purchase  or  estoppel,  all  the  testimony  admitted,  hav- 
ing reference  as  it  does  to  transactions  with  the  husband 
and  his  declarations  and  conduct,  is  competent  from  every 
standpoint.  There  is  merit  in  sub  section  seven  of  this 
assignment,  based  as  it  is  upon  the  alleged  admission  of 
the  will  of  Mrs.  Bennett;  but  this  is  not  of  sufficient  mo- 
ment to  bring  about  any  change  in  the  disposition  of  the 
case. 

Treating  all  the  evidence  as  competent,  we  find  suc- 
cinctly the  following  facts:  Joseph  W^.  Bennett,  some 
time  prior  to  1882  purchased  a  small  lot  in  the  town  of 
Franklin  for  something  over  $400  and  erected  thereon  a 
small  dwelling  in  which  his  wife  and  he  lived  for  some 
time,  he  doing  nothing  and  permitting  his  wife  to  earn 
money  in  different  ways  and  using  her  earnings  in  defray- 
ing the  expenses  of  the  family.  In  1882  their  dwelling 
burned,  together  with  some  of  its  contents.  At  that  time 
there  was  due  as  purchase  money  some  hundred  and  fifty 
dollars.  Bennett  had  no  money  nor  property  nor  earning 
capacity.  Friends  of  his  wife  went  to  him  and  told  him 
that  if  he  would  relinquish  all  claim  to  the  lot  and  treat 
it  as  the  property  of  his  wife  they  would  secure  subscrip- 
tion of  money,  materials  and  labor  and  replace  the  house. 
We  find  as  a  fact  that  the  yielding  of  his  interest  in  the 
property  was  one  of  the  conditions  upon  which  the  money 
was  to  be  subscribed  and  used.  We  find  that  the  declara- 
tions of  Bennett  were  equivalent  to  a  promise  by  him  that 
if  the  friends  would  restore  the  property  it  should  become 
the  property  of  his  wife  and  that  he  would  not  assert  any 
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interest  therein.  Pursuant  and  subsequently  to  these  com- 
munications friends  of  Mrs.  Bennett  subscribed  expressly 
for  her  various  sums  aggregating  five  or  six  hundred  dol- 
lars, which  total  was  used  in  the  erection  upon  the  lot  of 
the  house  which  was  in  existence  at  the  time  this  bill  was 
filed.  We  find  that  this  money  was  collected  by  or  paid 
to  Mrs.  J.  P.  Helms  as  trustee  for  Mrs.  Bennett  and  that 
it  was  handled  expressly  and  exclusively  for  the  benefit  of 
Mrs.  Bennett.  We  also  find  as  a  result  of  collections  or 
negotiations  or  by  the  efforts  of  Mrs.  Bennett,  the  vendors 
lien  note  was  endorsed  to  her  and  became  her  property.  We 
also  find  that  Bennett  was  of  the  persuasion  that  the  lot 
would  have  to  sell  to  the  end  that  the  purchase  money  note 
be  paid,  and  that  this  view  of  it  was  one  among  other  con- 
siderations which  prompted  him  to  make  the  agreement 
that  if  the  house  was  replaced  it  should  become  the  prop- 
erty of  the  wife,  reserving  to  himself  the  right  to  live  there 
during  his  natural  life.  From  the  year  1882  until  the 
death  of  Bennett  in  1896  he  treated  this  property  as  be- 
longing to  his  wife  and  frequently  so  declared.  We  find 
as  a  fact  that  Mrs.  Bennett  and  her  donating  friends  for 
that  period  of  fourteen  years  from  1882  to  Bennett's  death 
considered  and  treated  the  house  and  lot  as  her  own.  She 
throughout  those  years  made  the  living,  paid  the  taxes  and 
insurance  and  kept  the  place  in  repair.  Bennett  died  in 
1896  intestate  and  without  issue.  Mrs.  Bennett  survived 
him  until  1912  during  which  year  she  died,  leaving  a  will 
in  which  she  disposed  of  the  house  and  lot  for  life  to  Mrs. 
Maury,  with  remainder  to  certain  other  parties  defendant. 
From  the  death  of  her  husband  until  that  of  her  own,  Mrs. 
Bennett  openly  asserted  her  ownership  of  the  house  and 
lot;  and  we  find  that  she  expended  substantial  sums  in 
enlarging  the  house  and  making  substantial  improvements, 
such  as  a  childless  widow  claiming  the  property  merely  as 
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homestead  or  dower  would  not  have  undergone.  We  find 
no  opposition  from  any  one  to  her  claims.  It  is  true  that 
there  is  a  failure  to  show  that  Mrs.Bennett  brought  home 
to  the  complainant  actual  knowledge  that  she  was  claiming 
the  land  in  her  own  right;  but  it  is  quite  singular  that 
complainants,  living  short  distances  from  her,  were  not 
aware  of  her  adverse  assertions.  It  is  true  that  neither 
homestead  nor  dower  was  allotted  and  that  the  record  title 
remained  in  her  husband.  But  we  are  of  the  opinion 
that  complainants  should  be  repelled  notwithshanding. 

Our  reasons  for  so  holding  are  to  be  briefly  stated.- 
Equitable  maxims  will  furnish  the  solution,  in  conjunc- 
tion with  well  settled  rules  of  law.  If  the  husband  for- 
ever estopped  himself  to  claim  this  property  as  against  his 
wife,  his  privies  were  and  are  also  bound.  Equity  looks 
to  the  substance  and  not  to  the  form  of  things  and  will 
treat  as  done  that  which  ought  in  good  conscience  to  have 
been  performed.  Equity  is  alert  to  enforce  any  arrange- 
ments that  partake  of  the  nature  of  a  trust  or  of  settle- 
ments, and  will  constitute  a  husband  a  trustee  of  the  wife 
whenever  necessary  to  meet  the  ends  of  justice. 

We  construe  the  arrangement  between  Bennett  and  the 
friends  of  his  wife  as  an  agreement  upon  his  part  to  settle 
the  house  upon  his  wife,  and  this  upon  substantial  con- 
siderations moving  from  the  donors.  We  are  of  the  opin- 
ion that  the  husband  could  not  thereafter  disavow  this  ar- 
rangement. Again,  the  gift  of  the  money  by  friends  to 
the  wife  was  under  such  circumstances  as  in  essence  to 
amount  to  the  creation  of  a  separate  estate  in  the  wife. 
Moreover,  the  money  certainly  was  the  property  of  the 
wife  which  the  husband  permitted  her  to  receive  and  to 
treat  as  her  own  to  the  exclusion  of  his  own  rights.  The 
subsequent  investment  of  this  money  in  the  house 
amounted    to  the  acquisition  by  the  wife  of  a  piece  of  real 
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estate  belonging  to  her  alone;  Carpenter  v.  Franklin,  89 
Tenn.,  148. 

In  addition,  the  husband  contrtacting  through  Mr.  and 
Mrs.  Helms  for  his  wife,  virtually  agreed  that  he  would 
treat  the  real  estate  and  its  appurtenances  as  the  property 
of  the  wife  in  consideration  of  the  expenditure  of  the 
money  in  improvements.  This  amounted  to  a  contract  of 
sale  by  the  husband  to  the  wife  enforceable  in  a  Court  of 
equity;  Templeton  v.  Twitty,  88  Tenn.,  595.  At  all 
events  this  amounted  to  either  a  sale  or  a  gift,  followed  by 
more  than  twenty  years  possession.  This  should  be  held 
to  have  divested  the  husband  of  all  title  and  to  have  estop- 
ped his  privies  from  asserting  any  adverse  claims. 

The  learned  Chancellor  denied  complainants  relief  upon 
the  ground  that  Mrs.  Bennett  had  perfected  her  title  by 
adverse  possession.  We  do  not  predicate  our  holding  ex- 
pressly upon  this  feature.  We  do  think  it  exceedingly 
strange  that  complainants  were  not  aware  of  Mrs.  Ben- 
nett's adverse  holding.  We  are  persuaded  that  they  were. 
But  owing  to  the  finding  of  other  satisfactory  grounds 
of  decision  we  do  not  treat  this  feature  as  of  controlling 
importance.  It  is  axiomatic  that  there  cannot  be  any  ad- 
verse holding  as  against  remaindermen  until  the  falling 
in  of  the  life  estate;  and  it  might  begenerally  true  that 
the  holding  of  the  widow  would  not  be  treatetd  as  adverse 
to  the  heir  until  actual  notice  of  a '  hostile  claim  was 
brough  into  knowledge  of  the  heir. 

But  we  are  of  opinion  that  upon  the  grounds  stated 
the  Chancellor  reached  the  correct  result  and  his  decree  is 
affirmed  with  costs.  Covington  v.  McMurray,  4  Tenn., 
C.  C.  A.,  378. 
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National  Beverage  Co.  v.  W.  J.  Bush  &  Co. 

Affirmed  by  Supreme  Court,  1916. 

1.  Pmncipal  and    Agext.      Non-resident  Principal,     Service  of 

Process   Upon  Soliciting  and   Traveling  Agent,   Acts  1887, 
Ch,  226. 

A  non-resident  principal  is  not  brought  into  Court  by  service 
of  process  upon  a  mere  soliciting  traveling  agent,  where  the 
principal  has  no  local  agency  and  Is  not  doing  business 
within  the  State. 

2.  Same.    Doing  Business  Within  State,    Nonresident  not  When, 

A  non-resident  whose  sole  transaction  consists  of  entertaining 
a  proposition  or  order  submitted  through  a  soliciting  agent 
is  not  transacting  business  within  this  State. 


Fhom  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County,  Nathan  Bachman,  Judge. 

Tatum^  Thach  &  Lynch  for  plaintiff  in  error. 

W.  B.  Miller  and  Smith  &  Bowman  for  defendant. 

Special.  Justice  R.  H.  Sansom  delivered  the  opinion 
of  the  Court. 

This  is  an  action  by  the  plaintiff,  a  Georgia  corpora- 
tion which  has  become  domesticated  in  Tennessee  and 
which  operates  at  Chattanooga,  against  the  defendant,  a 
New  York  corporation,  brought  under  chapter  226  of  the 
Acts  of  1887  entitled  "An  Act  to  subject  foreign  corpora- 
tions to  suit  in  this  state."    The  summons  in  the  case,  or 
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so  much  thereof  as  is  directly  pertinent  to  the  specific  ques- 
tion to  be  determined,  is  in  these  words :  "You  are  hereby 
commanded  to  summon  W.  J.  Bush  &  Company,  a  foreign 
corporation  doing  business  in  Tennessee,  and  having  an 
agent,  H.  F.  Clark,  now  in  Hamilton  County,  Tennessee, 
to  appear  before  the  Circuit  Court,  etc,"  This  summons 
was  execute  by  service  thereof  upon  H.  F.  Clark  as  agent 
of  and  for  W.  J.  Bush  &  Company,  to  whom  was  delivered 
a  copy  of  thewrit  or  summons.  Notice  was  given  the  de- 
fendant company  by  plaintiff  company  that  the  suit  had 
been  brought  as  required  by  statute,  accompanied  by  copy 
of  the  summons  and  the  sheriff's  return  thereon,  and  the 
affidavit  of  the  service  by  the  officer  is  embodied  in  the 
record. 

In  this  way  the  defendant.  Bush  &  Company,  was  be- 
fore the  Court,  if  before  the  Court  at  all.  It  entered  a 
special  or  limited  appearance,  solely  ^an  dalone  for  the 
purpose  of  questioning  the  sufficiency  of  service  of  pro- 
cess, by  plea  in  abatement,  averring  in  the  plea  that  it, 
Bush  &  Company,  was  at  the  time  of  the  alleged  service, 
and  continuously  since  then  had  been,  a  corporation  or- 
gainzed  and  doing  business  under  the  laws  of  the  State  of 
New  York,  that  it  was  not  at  the  time  of  said  service  nor 
has  it  since  been  doing  business  or  maintaining  an  agency 
in  Hamilton  County,  Tennessee,  and  that  it  had  no  agent 
upon  whom  valid  service  of  process  could  be  had  in  Ham- 
ilton County.  The  plea  further  avers  that  the  process 
was  served  on  one  H.  F.  Clark,  as  the  purported  represen- 
tative of  defendant  and  that  the  service  is  void  and  of  no 
effect,  because  the  said  Clark  was,  at  the  time  of  the  com- 
mencement of  the  suit  and  the  service  of  process  on  him, 
employed  by  defendant  company  only  as  traveling  solici- 
tor, to  travel  and  solicit  orders  for  goods,  the  orders  to  be 
transmitted  to  defendant  company  in  New  York  subject 
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to  acceptance  or  rejection.  On  acceptance  of  such  orders 
the  goods  were,  accoring  to  the  further  averment  of  the 
plea,  to  be  shipped  from  defendant's  place  of  business  in 
Xew  York  to  points  within  the  State  of  Tennessee.  Clark 
was  not  therefore,  an  agent  of  the  defendant  company 
upon  whom  service  of  process  against  it  could  be  legally 
made  so  as  to  bind  it  in  the  premises.  This  pleft  is  veri- 
fied buy  Charles  Blair  Leighton,  treasurer  of  the  defend- 
ant Company. 

The  plaintiff,  Xational  Beverage  Company,  on  January 
28th,  filed  its  declaration  alleging  its  right  of  recovery  of 
damages  for  $3,000.00  for  misrepresentations  of  fact  by 
the  defendant  company  through  its  agent,  one  Bush,  in 
respect  of  certain  coloring  matter  ordered  by  the  plaintiff 
company  from  the  defendant  company  through  said  Bush, 
one  of  defendant's  traveling  salesmen.  It  is  not  deemed 
material  to  set  out  in  detail  the  various  averments  of  the 
declaration. 

The  plaintiff  company  on  February  3,  1915,  "filed  its 
replication  to  the  plea  in  abatement  of  defendant  company 
to  the  service  of  process.  This  replication  avers  that  at 
the  time  the  action  was  commenced  the  defendant  com- 
pany was  doing  business  in  Tennessee  through  H.  F. 
Clark,  its  agent  and  representative  for  this  territory,  and 
that  Clark  at  the  time  the  action  was  commenced  and  at 
the  time  process  in  this  suit  was  served  upon  him,  was 
doing  business  in  Hamilton  County,  Tennessee,  for  the 
defendant  and  that  said  Clark  was  the  general  representa- 
tive of  the  defendant  company  engaged  at  the  time  in  vis- 
iting various  of  its  customers  in  Hamilton  County,  Ten- 
nessee, in  connection  with  the  business  of  defendant  com- 
pany, and  was  soliciting  and  taking  orders  from  the  trade 
generally  in  Hamilton  County  for  goods  to  be  shipped  by 
the  defendant  sompany.     This  replication  further  avers 
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that  the  transaction  to  which  the  suit  relates  and  out  of 
which  it  grew  was  had  by  the  plaintiff  and  defendant  in 
part  within  the  State  of  Tennessee  as  set  out  in  the  decla- 
ration. To  this  replication  the  defendant  company  de- 
murred, laying  three  grounds  of  demurrer :  first,  that  the 
replication  shows  on  its  face  that  H.  F.  Clark,  upon  whom 
process  was  served,  was  not  in  fact  doing  business  for  de- 
fendant within  the  meaning  of  the  statute  under  which 
service  of  process  was  attempted  to  be  made  in  the  case, 
but  that  said  Clark  was  only  soliciting  and  taking  orders 
in  Tennessee  for  gods  to  be  shipped  from  one  state  to 
another;  second,  that  it  fails  to  aver  that  said  cause  of 
action  arises  out  of  or  that  this  suit  in  any  wise  relates  to 
any  wise  relates  to  any  of  said  acts  of  said  Clark  done  by 
hime  in  Hamilton  County  or  elsewhere  in  Tennessee; 
third,  that  it  fails  to  aver  that  the  cause  of  action  arises 
out  of  any  transaction  had  by  defendant  with  persons  in 
Hamilton  County,  or  concerning  any  property  in  Hamil- 
ton Couhty  or  elsewhere  in  Tennessee,  through  any  agency 
acting  for  it  in  Hamilton  County  or  elsewhere  in  Tennes- 
see. 

On  July  13,  1915,  upon  application,  the  plaintiff  was 
permitted  to  amend  its  replication  to  defendant's  plea  in 
abatement  and  by  said  amendment  it  alleges  that  the  plain- 
tiff is  engaged  in  the  manufacture  of  syrups  for  use  in  the 
soft  drink  bottling  trade  that  in  manufacturing  such 
syrups  it  is  necessary  to  use  sugar  coloring;  that  about 
October,  1913,  an  agent  of  the  defendant  company,  one 
B.  L.  Warner,  called  upon  plaintiff  at  its  place  of  business 
in  Chattanooga,  and  sought  to  induce  it  to  purchase  from 
defendant  sugar  coloring  to  be  used  in  the  manufacture  of 
its  syrups.  The  plaintiff  alleges  that  it  explained  to  said 
Warner,  defendant's  agent,  the  nature  and  character  of 
syrups  manufactured  by  it  and  explained  to  him  the  ab- 
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solute  necessity  of  using  a  sugar  coloring  that  would  not 
precipitate  and  become  cloudj  in  the  finished  bottled 
drink,  and  the  agent  then  and  there  assured  plaintiff  it 
•would  not  have  any  trouble  with  the  sugar  coloring,  and 
that  it  would  not  precipitate  or  cause  the  drink  to  become 
cloudy,  but  that  the  drink  would  hold  its  natural  color. 
Plaintiff  further  alleges  that,  relying  on  these  assurances 
made  to  plaintiff  by  said  Warner,  agent  of  defendant  com- 
pany, in  Hamilton  County,  Tennessee,  it  agreed  to  pur- 
chase and  did  purchase  from  defendant  considerable  quan- 
tity of  the  coloring  matter,  but  that  the  coloring  matter 
furnished  plaintiff  by  defendant  under  this  alleged  assur- 
ance, did  not  come  up  to  the  assurance  made  by  said  War- 
ner, but  precipitated  in  the  bottled  drink  causing  same  to 
become  unfit  for  use,  thereby  causing  plaintiff  damage 
and  injury,  for  which  damage  this  suit  was  instituted,  as 
fully  set  out  in  the  declaration.  The  amended  replication 
concludes  in  these  words:  "Plaintiff  therefore  avers  that 
this  suit  relates  to  transactions  had  in  part  in  this  state 
through  said  B.  L.  Warner  acting  for  defendant  W.  J. 
Bush  &  Company  within  the  State." 

The  demurrer  of  defendant  to  the  replication  of  plain- 
tiff was  sustained  and  the  replication  stricken  out,  to 
which  action  plaintiff  excepted.  Thereupon  plaintiff,  Na- 
tional Beverage  Company,  joined  issue  on  the  plea  in 
abatement  and  demanded  a  lury  to  tn'  this  issue.  Bv 
leave  of  the  Court  the  defendant  was  permitted  to  spec- 
ially appear  for  the  purpose  of  trying  its  plea  in  abate- 
ment, when,  by  consent  of  parties,  a  jury  was  waived  and 
the  issues  arising  on  the  plea  in  abatement  were  submit- 
ted to  and  tried  by  the  Circuit  judge  without  a  jury.  The 
issues  were  found  by  the  Circuit  judge  in  favor  of  defend- 
ant, and  the  plea  in  abatement  was  sustained  and  the  suit 
dismissed  at  the  cost  of  plaintiff.     A  motion  for  a  new 
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trial  was  entered  upon  two  grounds.  First,  because  the 
Court  erred  in  sustaining  defendant's  demurrer  to  plain- 
tiff's replication  to  the  plea  in  abatement.  Second,  be- 
cause there  is  no  evidence  to  support  the  judgment  of  the 
Court.  This  motion  for  a  new  trtial  was  overruled  and 
this  appeal  is  prosecuted  from  the  final  judgment  of  the 
Court  dismissing  the  case. 

Facts. 

It  appears  that  in  October,  1913,  one  B.  L.  Warner,  a 
traveling  solicitor  of  orders  for  the  defendant,  W.  J.  Bush 
&  Company,  appeared  in  Chattanooga  and  called  upon  the 
plaintiff,  National  Beverage  Company,  with  a  view  of  in- 
teresting it  in  the  purchase  of  certain  sugar  coloring  mat- 
ter. The  traveling  salesman,  Warner,  had  no  authority 
under  the  proof  in  tlie  case  further  than  to  solicit  orders, 
which  were  either  mailed  by  the  customers  direct  to  the 
company  or  furnished  to  Warner,  die  traveling  salesman, 
to  transmit  to  the  defendant  company  for  its  acceptance 
or  rejection.  If  accepted  the  goods  were  shipped  from 
New  York  direct  to  the  purchasing  concern.  It  appears 
that  the  plaintiff  company  was  engaged  in  the  manufac- 
ture of  certain  syrups  which  were  used  in  soft  drink  prep- 
arations and  that  it  had  to  exercise  care  in  order  to  avoid 
the  use  of  syrups  that  would  precipitate  in  the  soft  drink, 
because  precipitation  would  depreciate  the  value  and  per- 
haps prevent  the  sale  of  the  soft  drink  itself.  It  is  shown 
that  the  plaintiff  company  explained  this  fact  to  the  sales- 
man Warner,  and  that  Warner  assured  it  that  his  com- 
pany, the  defendant,  sold  sugars  that  were  as  free  from 
the  tendency  to  precipitate  as  those  sold  by  any  other  con- 
cern handling  like  goods.  It  is  shown  that  this  matter  was 
fully  explained  to  Warner,  the  traveling  solicitor,  that  he 
stated  to  the  plaintiff  that  the  goods  of  his  company,  the 
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defendant,  would  be  up  to  the  standard,  and  that  thereafter 
Ipaintiff  ordered  the  goods  bought  by  it  from  the  defend- 
ant company,  direct  from  the  company  and  not  through  de- 
fendants agent. 

It  is  further  shown  by  the  proof  that  the  sugar  in  the 
goods  so  bought  from  defendant  company  did  bring  about 
the  precipitation  complained  of,  and  the  plaintiff  asserts 
that  as  a  result  it  suffered  damage  and  loss.  This  suit 
was  brought  to  recover  the  damages  thus  alleged  to  have 
been  sustained. 

It  is  further  shown  that  Warner,  the  traveling  salesman, 
a  short  while  after  he  had  solicitated  the  plaintiff  com- 
pany for  orders,  retired  from  this  territory,  if  not  from 
the  employment  of  defendant  company,  and  that  one  H.  C. 
Clark,  who  had  no  part  in  the  original  transaction,  or 
alleged  warranty  of  Warner,  upon  which  this  action  is 
based,  was  substituted  as  traveling  solicitor  of  defendant 
company  to  this  territory.  It  was  upon  Clark,  the  substi- 
tuted solicitor  for  the  defendant  company,  that  the  ser- 
vice was  had  in  this  case. 

It  is  clear  from  the  proof  that  no  order  was  given  by 
the  plaintiff  to  Warner,  the  soliciting  salesman,  but  that 
he  simply  attended  to  the  trade,  calling  upon  the  plaintiff 
among  others.  Orders  resulting  from  his  solicitations  as 
a  traveling  salesman,  were  however,  sent  direct  to  the  de- 
fendant company  and  that  the  orders  were  really  filled 
through  the  correspondence  which  is  filed  with  and  made  a 
part  of  the  record  in  this  case.  These  orders  and  their 
acceptance  were  by  letter  and  the  shipments  were  made 
from  New  York. 

It  is  further  shown  that  the  defendant  never  at  any 
time  maintained  any  species  of  agency  in  Tennessee  and 
had  no  business  house  in  Tennessee.  It  is  clear  and  un- 
disputed from  the  record  that  the  defendant  company's 
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instructions  to  its  traveling  salesmen  were  to  the  effect 
that  they  should  not  receive  or  pretend  to  take  any  order 
for  goods  in  Tennessee  eoccept  subject  to  the  approval  of 
the  defendant  company  at  its  principal  place  of  business 
in  Nlew  York.  A  number  of  orders  are  shown  to  have 
been  forwarded  by  the  plaintiff  company  to  the  defendant 
company  for  its  goods  covering  a  period  of  perhaps  some 
months. 

The  present  differences  between  the  parties  grew  out  of 
the  precipitation. complained  of  in  the  soft  drink  products. 
As  a  result  of  the  correspondence  between  the  plaintiff 
and  the  defendant,  set  out  in  the  record,  the  plaintiff  com- 
pany, on  May  23,  1914,  remitted  to  defendant  company 
its  check  for  $203.00,  and  returned  certain  coloring  mat- 
ter to  balance  the  account  outstanding  between  the  parties, 
and  thereafter  instituted  this  action  in  Tennessee  under 
the  facts  and  pleading  as  hereinbefore  set  out  in  substance. 

The  sole  question  for  determination  in  the  case  is 
whether  or  not  under  these  facts  and  circumstances  the 
traveling  solicitor  of  the  defendant  company  was  such  an 
agent  as  that  sei^vice  of  process  could  be  had  on  him  in 
Tennessee  that  would  bind  defendant,  a  non-resident  cor- 
poration having  no  place  of  business  or  office  or  agency  in 
Tennessee,  but  represented  in  the  State  by  traveling  sales- 
men only.  This  question  must  be  determined  under  a 
construction  of  chapter  226  of  the  acts  of  1887  entitled 
"An  act  to  subject  foreign  corporations  to  suit  in  this 
state."  In  our  view  of  the  matter  it  has  been  passed  upon 
and  definitely  settled  bv  the  Supreme  Court  of  Tennes- 
see.    Mr.  Justice  Mc Alister,  in  passing  upon  this  act,  said : 

"The  Act  of  1887,  Ch.  226,  which  the  Court  held  au- 
thorized the  service  of  process  on  James  Witherspoon,  for^ 
mer  ageijt,  was  intended  to  enlarge  the  provisions  of  the 
Code  regulating  the  service  of  process  on  foreign  corpora- 
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tions  having  an  officer  or  agent  and  a  resident  local  agent 
in  the  county  in  which  suit  is  brought.  The  Act  of  1887 
provides  that  anv  non-resident  corporation  ^found  doing 
business  in  this  State  shall  be  subject  to  suit  here,  so  far 
as  relates  to  any  transaction  had  in  whole  or  in  part  in 
this  State,  or  any  cause  of  action  arising  here,  but  not 
otherwise.'  The  second  section  defines  what  is  meant  by 
'being  found  doing  business  in  this  State  as  embracing 
any  transactions  with  persons,  or  having  any  transaction 
concerning  any  property  situated  in  this  State  through  any 
agency  whatever  acting  for  it  within  the  State.'  The  Act 
of  1887  further  provides  that  it  shall  be  sufficient  to  serve 
the  process  upon  any  person,  if  found  within  the  county 
where  the  suit  is  brought,  who  represented  the  ccorpora- 
tion  at  the  time  the  transaction  out  of  which  the  suit  arises 
took  place,  eac.  This  Act  was  held  constitutional  by  this 
Court  in  the  case  of  Life  Ins.  Co.  v.  Spratley,  99  Tenn., 
322.  See  also  Telephone  Co.  v.  Turner,  88  Tenn.,  265. 
The  proof  shows  that  T.  G.  Witherspoon,  the  general  agent 
of  this  company  at  the  time  the  policy  was  issued,  and 
James  Witherspoon,  who  wrote  it,  remained  in  Nashville 
during  the  entire  year  1895,  although  disassociated  from 
said  company  after  December  31,  1894.  But  it  is  insisted 
b}'  counsel  for  plaintiff  that  the  Circuit  Court  erred  in 
holding  that  the  defendant  company  could  be  served  with 
process  under  the  Act  of  1887,  Ch.  226 ;  that,  in  order  to 
come  under  the  provisions  of  the  Act  of  1887,  not  only 
must  the  foreign  corporation  be  found  doing  business  in 
this  State,  but  this  business  must  be  done  through  some 
agency  for  it  within  the  State  that  the  foreign  corporation 
must  have  an  agent  within  the  State  transacting  its  busi- 
ness for  it.  This  Act  of  1887  has  been  held  by  this 
Court  to  apply  only  to  foreign  corporations  found  doing 
business  in  this  State.    Telephone  Co.  v.  Turner,  4  Pickle, 
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265;  Life  Ins.  Co.  v.  SprcUley,  15  Pickle,  322.  In  the 
former  case  it  was  said  ^the  Code  provisions  covered  every 
case  where  the  foreign  corporations  had  a  local  office  and 
resident  agent.  It  did  not  cover  the  case  of  a  corporation 
having  no  resident  agent,  but  doing  business  through  or 
by  means  of  traveling  agents.  The  Act  of  1887  does  not 
apply  to  foreign  corporations  having  resident  agents  in  the 
county  where  suit  is  brought.'  But,  wheile  this  is  true, 
the  Act  clearly  contemplates  that  the  foreign  corporation 
must  be  ^found  doing  business'  in  this  State  with  persons 
or  concerning  property,  no  matter  how  slight.  It  does 
not  appear  that  this  company  was  found  transacting  any 
business  in  this  State  during  the  year  1895,  and  hence  we 
think  the  Circuit  judge  was  in  error  in  holding  that  her- 
vice  of  process  might  have  been  had  on  James  Wither- 
spoon  under  the  provisions  of  the  Act  of  1887."  Guthrie 
V.  Indemnity  Association,  101  Tenn.,  643  (650.) 

And  again  in  an  opinion  handed  down  by  the  Supreme 
Court  speaking  through  Chief  Justice  Beard : 

"N^or  do  we  think  the  second  proposition,  when  applied 
to  the  facts  of  the  case,  sound.  That  these  foreign  corpora- 
tions were,  in  a  sense,  'doing  business'  in  this  State 
through  their  traveling  soliciting  agents,  is  true;;  and 
service  upon  the  latter  in  all  cases  falling  within  sections 
1  and  2  of  the  act  of  1887,  which  we  are  considering, 
would  probably  bring  them  into  our  Courts.  But  the 
vice  in  the  proposition  is  found  in  that  the  facts  allied  in 
the  pleas,  and  shown  in  the  evidence,  put  the  case  outside 
the  provisions  of  the  statute,  as  we  have  already  under- 
taken to  establish.  Hence,  it  is  that,  as  'the  cause  of  ac- 
tion' did  not  arise  from  'any  transaction  with  persons'  or 
'concerning  any  property  situated  in  this  State  through 
any  agency  whatever  acting'  for  this  corporation  'within 
the  State'  service  on  these  agents  did  not  give  the  Circuit 


STATE  OF  TENNESSEE.  653 

National  Beverage  Co.  v.  Bush. 

Court  jurisdiction  of  the  cause."    Railroad  v.  Richardson, 
121  Tenn.,  448.  (458.)  ' 

It  may  be  said  that  this  latter  caae  in  its  facts  has  no 
kinship  to  the  case  in  hand;  nevertheless  the  suit  in  that 
case  was  based  upon  the  same  act  of  the  legislature,  and 
the  opinion  of  the  Court  was  in  construction  of  the  pro- 
visions of  this  act.  One  or  the  other  of  several  things 
must  exsit  as  condition  precedent  to  any  liability  bsaed 
upon  which  service  may  be  secured  and  judisdiction  ob- 
taineda  nd  a  recovery  be  had  under  the  provisions  of  this 
act.  One  basis  of  liability  is  that  the  foreign  corporation 
bef  ound  "doing  businecc  in  this  state."  Clearly  under 
the  facts  of  this  case  the  defendant  Bush  &  Company  was 
not  "doing  business"  in  the  state  in  contemplation  of  the 
statute;  the  orders  were  taken  for  the  goods  in  ITew  York 
and  the  shipments  were  made  from  New  York.  If  is  is 
not  found  "doing  business'  in  the  state  it  may  be  held 
liable  because  the  transactions  complained  of  concern  or 
relate  to  property  situated  in  the  state.  Clearly  under  the 
facts  of  this  case  there  is  no  "property  situated"  within 
the  state  that  constitutes  any  part  of  the  subject  matter  in 
controversy.  If  a  foreign  corporation  shall  have  any 
transaction  in  this  state  through  any  agency  in  this  state 
then  the  suit  perhaps  might  be  maintained  where  service 
of  process  was  had  or  secured  upon  the  "agency"  acting 
for  the  foreign  corporation  within  this  state  in  the  trans- 
action complained  of;  but  clearly  no  such  agency  as  is 
contemplated  by  the  terms  of  the  statute  existing  in  Ten- 
nessee under  the  facts  developed.  There  can  be  no  ques- 
tion in  mind  of  the  Court  but  that  a  traveling  salesman  or 
solicitor  for  a  foreign  corporation,  a  man  employed  for 
no  purpose  other  than  to  solicit  orders  which  he  cannot 
accept,  and  which  are  mere  orders  or  propositions  of  pur- 
chase sent  direct  to  the  house  in  New  York  subject  alone 
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and  exclusively  to  its  ax5ceptanoe  or  rejection  and  with 
which  the  traveling  solicitor  has  absolutely  nothring  to  do, 
cannot  be  or  constitute  an  agent,  within  the  purview  of 
the  statute,  upon  whom  service  of  process  may  be  had,  he 
not  having  had  any  part  in  the  sale  and  purchase  consti- 
tuting the  subject  matter  of  complaint.  The  plaintiff  in 
this  case  substantially  contends  that  foreign  corporations 
whose  soliciting  traveling  men  are  without  power  to  ac- 
cept orders  or  make  sale,  and  whose  compensation  may  be 
based  upon  a  commission  upon  sales  resulting  from  their 
solicitations,  may  be  bound  by  such  traveling  men,  and 
held  liable  in  damages  on  service  of  process  upon  such 
traveling  men,  for  any  sort  of  misrepresentation  or  guar- 
antee which  such  traveling  men  may  enter  into  with  pos- 
sible customers  without  any  knowledge  or  authority  from 
or  on  the  part  of  the  employing  corporation.  To  construe 
the  act  to  permit  such  traveling  solicitors,  having  no  au- 
thority under  their  contracts  of  employment,  so  to  bind 
their  principal,  and  subject  their  principal  to  damages  for 
a  breach  of  contracts  attempted  to  be  made  without  au- 
thority, would  be  utterly  repellant  and  destructive,  and 
ruinous  to  the  business  interests  of  the  state.  The  better 
class  of  non-resident  business  corporations  would  not  sub- 
ject themselves  to  such  hazards  and  would  be  forced  in 
self -protect  ion  to  withdraw  from  the  state  and  leave  com- 
petition along  their  lines  among  the  irresponsible  or  less 
desirable  class.  The  construction  contended  for  is  not 
borne  out  bv  the  terms  of  the  act  itself.  It  is  not  founded 
in  sound  business  policy  or  principle  and  does  not  meet 
the  sanction  or  approval  of  this  Court. 

In  our  judgment  the  Circuit  judge  was  entirely  cor- 
rect in  his  conclusions  reached  in  the  case  and  his  judg- 
ment is  affirmed  with  costs. 
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5.  Party  found  guilty  may  be  committed  to  workhouse 363 

CONTRACTS.    See  also  Illegal  Contracts. 

1.  There  may  be  recovery  of  damages  for  mental  anguish 
occasioned  by  breach  of  certain  contracts 33 

2.  The  possession  of  fimds  by  promisor  sufficient  con- 
sideration  -_ 620 

CONTRIBUTORY  NEGLIGENCE. 

1.  Land  owner  may  be  held  guilty  of  for  not  taking  precau- 
tions against  fire 163 

2.  Of  passenger  with  respect  to  baggage 391 

3.  Whether  a  traveler  guilty  of  in  using  bad  road  for  jury..  358 

CORPORATIONS.    See  also  Master  and  Servant. 

1.  Not  allowed  to  practice  law 74 

2.  May  be  held  liable  for  malicious  prosecution,  but  insti- 
tution must  be  authorized  or  within  apparent  scope  of 
agent's  authority _ 426 

COSTS.    RETAXATION. 

A  prosecutor  in  a  criminal  case  before  a  J.  P.  charged  with 
costs  may  have  judgment  of  Justice  reviewed  in  Circuit 
Court 38 

COUNTY  COURT. 

Judgments  cannot  be  collaterally  attacked 288 
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DAMAGES.    See  also  Fright,  Menial  Anguish.  PAGE 

1.  There  may  be  recovery  of  substantial  for  mental  an- 
guish in  breach  of  contract  to  handle  corpse 33 

2.  For  sale  of  tainted  meats  to  butcher 124 

DEATH  BY  WRONGFUL  ACT. 

1.  Action  for  does  not  abate  by  death  of  wrong-doer  after 
suit  brought 582 

2.  The  fact  that  a  widow  suing  for  her  husband's  death  had 
filed  a  bill  for  divorce  not  material 582 

DEFACTO  OFFICER. 

Cannot  urge  defective  title  as  defense  to  an  action  for 
negligent  performance  of  duty 358 

DEMURRER. 

Defense  that  action  barred  may  be  made  by 26 

DESCENT  CAST.    COLOR  OF  TITLE. 

1.  A  grant  from  the  State  not  color  of  title  in  grantee  where 
prior  grant  covered  the  land  and  there  was  no  possession 

in  the  grantee _.  319 

2.  In  such  case  nothing  was  cast  upon  the  heir  by  descent. .  319 

DISMISSAL  AND  NON-SUIT. 

Chancery  suit  may  be  voluntarily  dismissed  after  hearing 
and  before  decree 149 

DIVORCE  AND  ALIMONY. 

1.  Bill  may  be  filed  by  wife  to  have  former  decree  for  ali- 
mony made  specific  and  enforced _ __ __  154 

2.  In  the  absence  of  bill  of  exceptions  presumption  will  be 
indulged  that  decree  of  divorce  was  warranted  by  evi- 
dence  269 

3.  Husband  guilty  of  wrongdoing  justifying  divorce  and 
agreeing  before  suit  to  convey  property  to  wife  in  settle- 
ment of  alimony  will  be  estopped  to  dispute  her  right  to 
retgin  property. _._ __ _ 269 

4.  Wedding  presents  should  be  given  the  wife  upon  dissolu- 
tion of  marriage 269 

5.  Wife's  claim  to  alimony  constitutes  her  a  creditor  of  hus- 
band  269 

DOING  BUSINESS  IN  STATE.    See  Foreign  Corporations. 

ESTOPPEL.    See  also  Wills.    Also  Husband  and  Wife. 

1.  Must  be  specially  pleaded  but  need  not  be  in  haec  verba^.  269 

2.  Sufficient  if  facts  pleaded  require  application 269 

3.  Husband  estopped  to  question  title  of  wife  to  real  estate 
given  her 637 
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4.  Legatee  receiving  and  retaining  legacy  estopped  to  con- 
test will ___ 599 

5.  Must  restore  legacy  and  status  quo  before  contest _  d99 

6.  No  estoppel  to  question  void  marriage,  when 530 

7.  Husband  estopped  so  are  his  privies  as  against  his  wife. .  637 

EVIDENCE. 

1 .  Objection  to  expert  evidence  must  be  specific 105 

2.  Physicians  and  nurses  cannot  express  opinions  as  to  the 
exact  question  in  dbpute,  such  as  cause  of  in  juries..  407, 105 

3.  Judgments  and  decrees  offered  must  be  supported  by 
records 231 

4.  Certified  lists  of  Internal  Revenue  office  competent  in 
nuisance  cases _ _ 362 

5.  Evidence  of  other  abortions  not  .competent  in  suit  of 
causing  one _ _ 407 

6.  Opinions  as  to  whether  method  used  was  negligent  or 
proper  not  admissible _  407 

7.  Objection  must  be  seasonably  made  to  evidence  as  to 
statements  by  deceased 462 

8.  Cross-examination  before  objection  is  a  waiver 462 

9.  Of  bad  character  of  woman  setting  up  claim  as  widow 
competent 530 

FENCING  ACT.    RAILROADS. 

Negligence  of  owner  of  animal  whereby  it  strays  upon  a  rail- 
road is  killed  at  a  point  where  fencing  required  defeats 
recovery ' 239 

FINDINGS  OF  FACT. 

1 .  Of  Circuit  Judge  without  request  of  no  special  weight. . .    20 

2.  When  requested  and  filed  they  become  the  basis  of  the 
judgment  in  the  absence  of  bill  of  exceptions  or  when  not 
assailed 101 

3.  In  such  case  evidence  not  to  be  looked  to 101 

4.  Duty  of  parties  to  see  that  the  findings  embrace  all  essen* 
tial  facts _ 101 

5.  Especially  the  duty  of  appellant  to  show  that  judge  did 
and  should  have  embraced  therein  the  matters  disen- 
titling appellee  to  judgment 101 

FIRE  INSURANCE. 

1 .  Action  may  be  brought  in  the  name  of  another  than  that 
named  in  the  policy,  when 284 

2.  That  provision  preventing  change  of  ownership  not 
breached  by  execution  but  non-delivery  of  a  deed 509 

3.  Waiver  of  provision  as  to  notice  of  loss  by  examination 
made  by  adjuster 500 
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FOREIGN  CORPORATIONS.  page 

1.  Service  of  process  upon  official  temporarily  in  the  State 
not  sufficient __ _ _ 127 

2.  Not  doing  business  in  the  State  by  merely  having  travel- 
ing solicitor 643 

3.  Must  be  doing  business  or  have  an  agency  before  suit  can 

be  brought  and  service  had  upon  an  agent 643 

FOREIGN  LAWS. 

What  they  are  and  their  application  are  questions  of  fact, 
but  when  shown  by  competent  proof  the  authorities  of 
the  State  may  be  examined _ 674 

FRAUDULENT  CONVEYANCES. 

1.  Wife  seeking  divorce  may  avoid  fraudulent  conveyances 

of  the  husband _-_ 269 

2.  Actual  participation  of  vendee  may  furnish  evidence  of 
knowledge  of  fraudulent  purpose _ 269 

3.  Circumstances  may  cast  burden  upon  vendee  of  showing 
good  faith- 629 

4.  Void  general  assignment  constructively  fraudulent  as 
against  creditors  or  maker  and  he  may  pursue  vendees 

or  trustees _ _ .523 

■ 

FRIGHT.    See  also  Damages. 

There  may  be  recovery  for  physical  ills  directly  traceable 
to  fright  occasioned  by  negligence 407 

GARAGE  KEEPER. 

1.  Liable  as  bailee  for  cars  left  in  his  care 457 

2.  But  no  presumption  of  negligence  arises  from  loss  by  fire  457 

GUARDIANSHIP. 

1 .    Of  female  ward  terminates  upon  marriage 319 

HARMLESS  ERRORS. 

1.  No  reversal  for. _ 163 

2.  Examples  of  in  charging  and  refusing  to  charge... 163 

HIGHWAYS.    HIGHWAY  OFFICERS. 

1.  When  a  traveler  on  a  highway  guilty  of  contributory  neg- 
ligence for  the  jury 352 

2.  Highway  official  not  to  be  held  liable  for  neglect  to  re- 
pair unless  it  be  shown  that  he  had  funds 352 

HOMESTEAD. 

1 .  There  is  no  abandonment  of  by  removal  from  State  when 
tenant  left  in  charge 288 

2.  No  forfeiture  thereof  by  adultery  widow  subsequent 288 
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HUSBAND  AND  WIFE.    See  also  Divorce  and  Alimony,        pagb 

1.  Manual  possession  of  wife's  choses  in  action  not  conclu- 
sive of  reduction  to  possession _ 277 

2.  It  may  be  shown  that  husband  had  no  intention  of  reduc- 
ing to  possession 277 

3.  Husband  and  wife  jointly  owning  lands  may  agree  upon 

a  division  of  proceeds. 277 

4.  Agreement  by  husband  with  wife  that  she  may  treat  lands 
of  his  improved,  by  her  funds  and  those  of  friends  as 
her  own,  estops  the  husband  from  the  privilege  to  ques- 
tion this  settlement 637 

ILLEGAL  CONTRACTS. 

1.  The  leasing  of  a  building  to  be  used  as  a  saloon  illrgal...  121 

2.  Sale  of  fixtures  to  be  used  in  a  saloon  illegal 6Q2 

3.  Agreement  by  layman  to  work  for  procurement  of  a  par- 
don of  a  convict  unlawful _-.  178 

4.  Any  contract  whereby  the  party  obligates  himself  to  ex- 
ert improper  means  invalid 178 

5.  Party  thereto  may  recant  and  demand  delivery  of  secu- 
rities  _ _ 121-178 

IMPROVEMENTS. 

Right  of  innocent  party  in  possession  to  reimbursement 
stated- :.- 178 

INFANTS. 

Liable  for  negligence  of  agent  committed  in  their  presence 
or  while  agent  is  violating  law _ 454 

INJUNCTION. 

1.  May  issue  to  restrain  disqualified  person  from  practicing 
profession 1 

2.  Suit  in  foreign  State  may  be  enjoined 574 

INSTRUCTIONS  TO  JURY.    See  Charge  of  Court. 

JOINT  TORTFEASORS. 

1.  No  contribution  between  when  participation  joint 68 

2.  A  declaration  seeking  indemnity  from  one  demurrable..    68 

JUDGMENTS  AND  DECREES. 

1.  Without  service  of  process  void 127 

2.  May  be  enjoined  when  void 127 

3.  When  offered  as  evidence  must  be  supported 231 

JURIES  AND  JURY  TRIALS.    See  also  Chancery  Court, 

1.  Jury  trial  may  be  had  in  Chancery  Court  in  suit  to  con- 
vert deed  into  a  mortgage '_ 400 

2.  Verdict  in  Chancery  reviewed  just  as  common  law  ver- 
dict, with  presumptions 400 

3.  Objections  to  issues  should  be  made  before  their  submis- 
sion  400 
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JUSTICES  OF  THE  PEACE.  PAOB 

1 .  Judgments  taxing  prosecutors  and  with  costs  in  criminal 
cases  may  be  reviewed 38 

2.  In  attachment  cases  warrants  served  becomes  legal  pro- 
cess  127 

3.  It  should  contain  a  good  statement  of  cause  of  action..  127 

4.  A  warrant  which  does  not  contain  name  of  plaintiff  void.  127 

5.  New  bond  for  defective  one  taken  by  Justice  may  be  pre- 
sented in  Circuit  Court 489 

LANDLORD  AND  TENANT. 

Landlord  cannot  recover  rent  for  premises  knowingly  let  for 
illegal  purposes. _ 121 

LIBEL  AND  SLANDER. 

1.  Article  imputing  lack  of  qualifications  to  lawyer  action- 
able per  Be 94 

2.  If  language  of  doubtful  meaning  to  be  submitted  to  jury    94 

3.  Langauge  to  be  interpreted  as  ordinarily  understood...    94 

4.  The  privilege  of  commenting  upon  qualifications  of  a 
candidate  no  justification  for  perpetration  of  a  falsehood 

or  of  malice ^ 94 

5.  Both  plaintiff  and  defendant  have  right  to  submit  the 
whole  article  to  jury 94 

LIFE  INSURANCE.  FRATERNAL  INSURANCE. 

1.  A  fraternal  insurance  organization  which  constitutes  a 
local  lodge  its  agent  for  the  acceptance  of  risks  and  col- 
lection of  premiums  is  bound  by  the  actions  of  the  latter  467 

2.  An  insurance  organization  prohibiting  the  insuring  of  any 
one  guilty  of  habitual  intemperance  is  nevertheless  liable 
if  at  time  of  issuance  of  policy  and  during  receipt  of  sev- 
eral premiums  the  intemperance  of  insured  was  well 
known 467 

LIVERY  STABLE  KEEPER,  LIEN  OF. 

Superior  to  claims  of  mortgagee,  when. _ _ _ 224 

LOCUS  POENITENTIAE.    See  Illegal  Contracts, 

MANDAMUS. 

May  be  used  to  compel  municipal  authorities  to  provide 
funds  for  payment  of  a  debt 74 

MARRIAGE.    BREACH  OF  CONTRACT  OF. 

1.  A  marriage  contracted  without  the  formalities  of  the 
statute  void 530 

2.  No  estoppel  on  either  party  or  heirs  to  attack  a  mar- 
riage well  known  to  have  been  void. 530 

3.  No  right  of  action  against  son  for  causing  aged  father  to 
breach  contract  of  marriage 530 


668  INDEX. 


MARRIED  WOMEN.    See  Husband  and  Wiff,  Divorce.  pagb 

MASTER  AND  SERVANT.    See  also  Principal  and  Agent. 

1.  General  rule  that  servant  cannot  rely  upon  assurance 

as  to  obvious  danger... ___ _.. __  253 

2.  But  when  assurance  accompanied  by  promise  to  do  some- 
thing additional  question  of  contributory  negligence  or 
assumption  of  risk  for  jury 253 

3.  In  such  case  there  may  be  a  recovery  if  master  has 
breached  his  agreement  to  take  the  extra  precaution 
promised 253 

4.  Master  may  be  held  liable  for  wilful  act  of  servant,  when.  293 

5.  Railway  company  may  be  held  liable  for  wilful  and  wan- 
ton use  of  engine  whistle  causing  injury 293 

6.  A  request  to  charge  which  ignores  iipparent  scope  of  au- 
thority theory  properly  declined 293 

7.  Engineer  may  be  held  jointly  liable  with  railroad 615 

8.  Injured  servant  must  show  that  master  was  guilty  of 
some  negligence  causing  his  injury 536 

9.  Master  may  require  servant  to  report  signs  of  danger...  536 

10.  And  may  put  the  servant  to  his  election  to  judge  of  dan- 
gers or  to  report  them.l 536 

11.  Master  may  assume  that  servant  will  observe  the  ordi- 
nary methods  of  doing  the  work 536 

MENTAL  ANGUISH.    See  also  Damages.    Undertakers. 

1.  May  be  recovery  for  in  breach  of  contract  to  embalm 
corpse __ 1 33 

2.  Damages  awarded  for  are  compensatory 330 

3.  Fright  as  a  species  of 407 

MUNICIPAL  CORPORATIONS.    TAXATION. 

1.  Where  the  charter  of  a  town  fixes  the  maximum  rate  of 
assessment  for  any  one  year  the  limit  cannot  be  exceeded 
for  any  purpose _ 74 

2.  But  the  holder  of  a  debt  against  may  by  mandamus  com- 
pel the  corporation  to  arrange  for  his  debt  in  a  succeed- 
ing budget 74 

NEGLIGENCE.    See  also  ContribtUory  Negligence. 

1.  Is  a  question  of  law  when  there  is  but  one  reasonable  de- 
duction from  the  facts 227--303 

2.  Blasting  in  close  proximity  to  habitation  may  be  gross 
negligence _ _.  407 

3.  Owner  of  private  pond  not  guilty  of  negligence  for  failing 

to  fence 497 

NEGOTIABLE  INSTRUMENTS.    See  Bills  and  Notes. 
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NEW  TRIAL.    Motion  for.  PAGE 

1.  None  needed  to  review  judgment  denying  convict  resto- 
ration  12 

2.  For  newly  discovered  evidence  not  allowed  unless  plain 
that  different  result  would  have  Been  reached 385 

3.  Consideration  of  limited  to  points  and  sometimes  to  rea- 
sons urged -- ---  620 

NON  EST  FACTUM. 

Must  be  specially  pleaded  in  actions  against  note  where  de- 
fense is  of  alteration _ 101 

NON  RESIDENT.    See  also  Attaehment. 

1.  Are  not  brought  into  court  by  service  of  process  upon 
traveling  agent 643 

2.  Not  liable  for  uncommunicated  proposition  left  with 
agent 420 

NUISANCE  ACT.    See  Contempt. 

PARENT  AND  CHILD. 

Liability  of  father  for  surgical  operation  upon  daughter 556 

PARTIES. 

Person  really  injured  may  bring  suit,  although  not  named  in 
policy.. 284 

PARTITION. 

1.  Life  tenant  owning  an  interest  in  remainder  cannot  of 
right  enforce  sale  for  division _ 59 

2.  Parties  seeking  must  show  insusceptibility  to  division  or 
that  it  is  greatly  to  the  advantage  of  all  parties  to  have 
sale - _ 59 

3.  There  may  be  a  partition  of  lands  in  remainder 59 

PARTNERSHIP.  _    Service  of  Process. 

1.  Process  against  should  contain  the  names  of  members 
and  be  served  upon  them 127 

2.  Customer  dealing  with  a  partner  as  an  individual  cannot 
hold  partnership  liable,  when. .-. 375 

PAYMENT. 

Not  voluntary  when  made  by  legal  compulsion 347 

PEREMPTORY  INSTRUCTIONS. 

1.  May  be  given  for  plaintiff  when  negligence  and  injury 
suffered  are  established  beyond  dispute 227 

2.  When  a  case  to  be  reopened  for  admission  of  other  evi- 
dence after  motion  made  is  matter  of  discretion  with  the 
Circuit  Judge 599 

3.  May  sometimes  be  based  upon  evidence  of  defendant 537 
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PHYSICIANS  AND  SURGEONS.    See  also  Injunction.         page 

1.  State  may  prescribe  qualifications  for  and  restrain  un- 
qualified persons 1 

2.  May  collect  fees  from  third  parties  when  credit  extended 

to  them _ 620 

3.  May  recover  from  father  for  operation  upon  daughter, 
when 556 

4.  Cannot  express  an  opinion  as  to  causes  of  injuries 407 

PLEADING  AND  PRACTICE. 

1.  Plaintiff  may  use  any  number  of  counts  setting  forth  an 
injury  and  not  required  to  elect. 105 

2.  Binding  effect  of  agreement  as  to  evidence 545 

3.  Declaration  must  set  forth  facts  and  not  adjectives 57 

4.  Conduct  of  jury  trial  in  Chancery  Court 400 

PRECEDENTS. 

The  day  of  making  is  not  over _ _.      2 

PRINCIPAL  AND  AGENT.    See  also  Master  and  Servant. 

1.  Absent  principal  not  liable  in  contract  upon  proposition 
made  to  an  agent  to  be  transmitted  to  principal,  but 
agent  might  be  liable ._ _ 420 

2.  Principal  cannot  be  liable  for  criminal  prosecution  set 
on  foot  by  agent  without  authority  or  within  apparent 
scope. _ __ _ 426 

3 .  Examples  of  apparent  scope  of  authority 426 

PRIVATE  PONDS. 

Owner  not  liable  failing  to  fence  against  children 497 

PULLMAN  COMPANIES.    See  Carriers  of  Passengers, 

PUNITIVE  DAMAGES. 

1.  There  must  be  special  request  for  instructions  as  to  when 
court  has  omitted  mention  in  his  charge 163 

2.  May  be  awarded  where  collision  with  street  car  was 
caused  by  recklessness  of  motorman _  315 

3.  Damages  for  mental  anguish  not  punitive 315 

RAILROADS.    See  also  Fencing  Act.  Negligence,  Street  Railways. 

1 .  May  use  fire  to  clear  rubbish  off  right-of-way 163 

2.  Held  liable  for  negligence  in  so  doing 163 

3.  But  landowner  may  be  held  guilty  of  contributory  negli- 
gence  - --- 163 

4.  Not  liable  for  killing  of  animal  on  right  of  way  by  negli- 
gence of  owner  who  was  under  obligations  to  maintain 
fence _. 239 

5.  Liable  for  wanton  and  reckless  use  of  engine  whistle 293 


k 
k 


INDEX.  671 


RAILROADS— Continued.  pagb 

6.  In  statutory  precaution  case  whether  employees  observed 
the  precautions  or  proper  precautions  or  whether  en- 
gineer's eyesight  was  good  and  whether  engineer  justified 
in  assuming  that  man's  body  was  an  ash  heap  were  ques- 
tions for  the  jury 615 

7 .  Engineer  may  be  held  jointly  liable,  when 615 

RES  ADJUDICATA. 

The  pronouncing  of  a  decree  in  a  land  sale  proceeding  that 
one  of  the  complainants  was  an  owner  by  virtue  of  a  duly 
probated  will  is  an  adjudication  that  the  will  is  in  exist- 
ence and  that  it  is  valid... __ .-- 690 

RES  IPSA  LOQUITUR. 

1 .  Not  applicable  when  all  the  facts  shown 457 

2.  Not  available  against  a  bailee  for  hire  in  case  of  fire 457 

REPLEVIN. 

Counter  replevin  permissible  when  original  proceeding  void 
or  abandoned- 217 

RESCISSION. 

Of  illegal  contracts  may  be  had  where  public  policy  sub- 
served  - 121-178 

REVERSALS. 

None  to  be  had  for  non-prejudicial  errors 163 

ROADS  AND  ROAD  OFFICIALS.    See  Highways.    Also  ContHh- 
viory  Negligence, 

SALES— OP  LAND— OF  PERSONALTY. 

1.  Seller  may  be  held  liable  for  selling  tainted  meats 124 

2.  In  land  sales  of  a  subdivision  vendees  may  hold  other 
vendees  bound  by  restrictions  in  deeds 171 

SCHOOLS— SCHOOL  TRUSTEES  AND  BOARDS. 

1 .  School  officials  may  make  reasonable  regulations  requir- 
ing physical  exercise  upon  the  part  of  pupils,  and  may 
expel  them  upon  wilful  refusal  to  observe 51 

2.  Presumption  that  boards  and  teachers  acted  in  good 
faith,  and  they  are  not  liable  for  the  inauguration  of  an 
invalid  rule  in  the  absence  of  malice  or  arbitrariness 51 

3.  Declaration  in  suit  by  pupil  for  alleged  wrongful  expul- 
sion must  aver  facts  tending  to  show  malice  or  arbitrary 
action 51 

4.  The  legislative  intent  is  to  vest  a  wide  discretion  in 

county  school  boards  as  to  the  location  of  school  houses, 

and  this  discretion  cannot  be  controlled  in  the  absence 
of  malice  or  arbitrariness 261 

SICK  BENEFITS.    See  Accident  Insurance, 
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SEPARATE  estate:    See  also  Husband  and  Wife,                PAGE 
An  agreement  by  husband  with  his  wife  that  certain  lands  of 
his  are  to  be  improved  by  the  funds  of  the  wife  and  those 
contributed  by  friends  and  relatives  has  the  effect  of  cre- 
ating: a  separate  estate  in  the  wife 637 

SPECIAL  REQUESTS. 

1.  No  refusal  for  failing  to  give  when  they  would  not  have 
wrought  a  different  result _.  163 

2.  Must  be  based  upon  evidence 293-303 

3.  Should  be  presented  when  the  judge  has  omitted  a  prom- 
ised instruction 620 

4.  Always  necessary  for  additional  instructions  upon  a  sub- 
ject treated  by  the  court  meagerly 163 

SPECIFIC  PERFORMANCE. 

1 .  May  be  had  of  conveyance  of  land  lying  out  of  the  State 
even  against  the  heirs  of  the  vendor 574 

2.  Holder  of  bond  for  title  has  a  right  to  when  all  purchase 
money  is  paid... 574 

STATUTE  OF  FRAUDS. 

1.  Oral  promise  by  person  having  funds  of  benefitted  party 

in  his  hands  binding _ 620 

2.  Physician  extending  credit  to  a  third  party  may  recover 
upon  oral  promise  to  pay,  when 620 

3.  Party  having  funds  in  hand  who  promises  to  pay  cannot 
resist  payment  upon  the  ground  that  he  subsequently 
lost  the  property 620 

STATUTE  OF  LIMITATIONS. 

1.  Amendment  introducing  no  new  cause  of  action  not  ef- 
fected by  it 26 

2.  Did  not  run  during  the  Civil  War _.  319 

STREET  RAILWAYS  AND  CARS. 

1.  Not  negligence  as  a  matter  of  law  for  conductor  to  re- 
ceive an  overload  of  passengers 243 

2.  Passenger  in  such  case  assumes  ordinary  risk 243 

3.  Whether  a  collision  between  a  car  and  automobile  negli- 
gence of  the  one  or  the  other  for  the  jury 315 

UNDERTAKERS  AND  EMBALMERS. 

May  be  held  liable  for  breach  of  contract  to  embalm  a  corpse    33 

USURY. 

Taking  of  may  be  established  by  evidence  of  custom. 462 

VENDOR  AND  VENDEE. 

Vendee  of  land  may  be  required  to  observe  restrictions  as  to 
use _ _ 171 
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VERDICTS.    Special  Verdict.                                                     PAGE 
Special  verdict  will  not  control  a  general  verdict  when  erron- 
eous instructions  account  for  the  special  verdict 582 

WAIVER. 

1.  Of  irregularities  in  attachment  by  execution  of  bond 285 

2.  By  insurance  company  of  provision  as  to  intemperance.  467 

3.  Of  proofs  of  loss  by  an  insurance  company. 509 

4.  Of  certificate  of  physician  in  sick  benefit. ._ 566 

WILX.S— CONTESTS.    See  also  Estoppel. 

1.  Technical  construction  will  be  avoided  when  it  will  de- 
stroy testator's  intention _ _ 59 

2.  First  taker  may  be  held  to  have  a  life  estate  although 
there  be  used  words  indicating  a  fee 59 

3.  Party  to  whom  life  estate  was  given  in  the  whole  of  prem- 
ises not  to  be  held  also  entitled  to  a  share  in  remainder 
unless  clearly  indicated _. ___ 59 

4.  Ascertainment  of  intention  is  the  first  object 195 

5.  Courts  have  nothing  to  do  with  the  propriety  or  the  law- 
ful disposition _ 195 

6.  The  class  doctrine  must  be  enforced  when  clearly  indi- 
cated, and  those  only  fulfilling  the  description  at  the  time 

of  taking  effect  must  be  let  in 195 

7.  Example  of  application  of  class  doctrine 195 

8.  Unnecessary  for  proponent  to  show  that  testator  at  the 
time  of  execution  declared  the  document  to  be  his  will. .  340 

9.  Position  of  names  of  witnesses  or  of  testator  unimportant  340 

10.    Legatee  retaining  legacy  estopped  to  contest  will 590 

lU    The  validity  of  a  will  may  arise  in  the  Chancery  Court..  590 
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ABATEMENT.    Matter  of .    Plea  in.  PAGE 

1 .  Plea  of  may  be  verified  by  record,  Candy  Co.  v.  Refining 

Co 2,  608 

2.  Matter  of  may  be  presented  by  motion,  when 2,  608 

3 .  Essentials  of  plea  to  writ  of  attachment  sued  out  against 
non-resident,  Tigrist  v.  Walker 2,  667 

4.  Plea  in  must  be  filed  before  justice 2,  667 

ABDUCTION. 
Parent  may  sue  for,  Jennings  v.Brovm _ 3,  113 

ABUTTING  OWNERS.    See  Street  Railways. 

1.  No  claim  for  damages  because  street  railway  built  on 
highway ,  Railway  and  Light  Co.  v.  Johnson 6,  604 

2.  May  estop  themselves  to  claim  damages  for  change  of 
grade  of  street _ 5,  604 

ACCORD  AND  SATISFACTION. 

1.  Settlement  by  wrongdoer  with  sole  distributee  of  de- 
ceased, BarJksda^e  V.  Railroad  Co _.3,  620 

2.  Acceptance  of  check  for  smaller  amount  than  that 
claimed  a  full  settlement,  when,  Penrose  v.  Smith 3,  613 

ACTIONS. 

1 .  Action  by  father  for  death  of  son.  Iron  and  Railroad  Co. 
V.J.  P.  Watts __ _ .1,  347 

2.  Action  against  carrier  for  injury  to  shipment,  Railroad 

V.  Wade 1,  780 

3.  Malicious  interference  with  contractual  relations  ac- 
tionable, Smith  V.  Gerut _ 2,    66 

Donnelly  v.JaeksonBros _ 2,  408 

4.  Conspiracy  to  destroy  rival  business,  Donelly  v.  Jackson 
Bros 2,  408 

6.    Form  of  immaterial  when  facts  averred  show  cause  of 

action,  5c/tK7ar(z  9.  Heam. 2,  666 

6.  Against  foreign  corporation  may  be  brought  in  county 
other  than  plaintiff's  residence,  RailtoayCo.  v.  Welch,. 2,  497 

7.  For  wrongful  interference  with  contractual  relations, 
Murray  V.  La  Follette  Coal  &I.  Ry.Co 3,    35 

8.  For  breach  of  agreement  to  lend  money,  Lon(r  9.  TAomoa .3,  146 

9.  By  parent  for  abduction  of  child 3,  113 

10.  When  an  action  is  ex  contractu  or  ex  delicto^  Oliver  v. 
Greenwood 4,  535 

11.  Action  may  be  in  tort  although  contract  creating  the 
duty  averred _ 4,  535 

12.  Where  action  is  in  trespass  on  the  case,  when 4,  535 

13 .  Suit  for  wrongful  interference  with  contractual  relations 
may  be  maintained,  Hutton  v.  Waters 4,  582 

(677) 


678  INDEX. 

ACTIONS— Continued.  page 

14.  Action  may  be  brought  for  conspiracy  to  destroy  busi- 
ness, when - - 4,  582 

15.  Parties  to  whom  bill  of  lading  issued  by  carrier  may 

sue  for  loss,  Renegar  v.  Railway  Co 5,  243 

ADMINISTRATION. 

1 .  Who  preferred  aa  administrator  with  will  annexed,  Ward 

V.  Shofner. _ 1,  401 

2.  Creditor  may  file  generial  creditors'  bill  for  payment  of 
debts  out  of  realty  without  suggesting  insolvency,  Owen, 
Moosley  &Co.  v.  Beard : 3,    82 

ADVANCEMENTS. 

None  in  case  of  total  testacy.  Bank  &  Trust  Co,  v.  Demarch%-2,  301 

ADVERSE  POSSESSION.    Color  of  TUle. 

1.  Deed  describing  a  body  of  land  and  purporting  to  con- 
vey fee  good  as  assurance  of  title,  although  qualified, 
Smith  v.Gemt _ 2,    65 

2.  When  asten  que  trust  barred  by,  Johnston  v.  Hoyard_..2,  163 

AGENT.    See  Principal  and  Agent. 

ALIMONY.    SeeConiempt. 

1.  Failure  to  pay  alimony  and  counsel  fees  contempt, 
Kornikv.  Kornik 3,    41 

2.  Burden  on  defendant  to  show  inability 3,    41 

3.  May  be  allotted  in  installments,  Watson  v,  Campodonied,Z,  608 

ALTERATION  OF  INSTRUMENTS. 

1.  Striking  out  immaterial  part  not.  Bank  of  Henning  v. 
Graves _ _ .5,  262 

2.  Made  with  implied  consent,  when 5,  262 

3.  Questions  of  materiality,  good  faith  and  implied  au- 
thority for  jury-.- _-_ 5,  262 

AMENDMENTS.    See  Limitatio'ns  of  Actions, 

1.  Not  permitted  if  matter  offered  is  barred,  Grewer  v. 
Cordes _ _ 3,  591 

2.  Should  be  allowed  to  obviate  variance,  Sills  v,  Latham.  .3,  141 

3.  Practice  on  amendments  to  divorce  bill,  Andereon  v. 
Anderson 3,  423 

ANIMALS. 

1.  Roguish  sow  in  city  or  town  a  nuisance,  Herrod  v,  Robins  A,  170 

2.  Seller  of  diseased  animals  liable  to  vendee  for  commu- 
nication of  disease  to  other  stock,  Gillock  «.  Barnes 4,    71 

3.  Duty  of  vendor  or  bailee  to  inform  vendee  or  bailor  of 
exposure  to  contagion _._ 4,    71 

4.  Liability  of  owner  of  mule  for  negligent  handling  on 
street  by  servant,  Buie  v,  Jackson 4,  678 

5.  Running  off  into  trestle  by  servants  of  railway  compa- 
ny, demons  v.  RailroadCo _.5,  360 
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APPEALS.  PAGB 

1.  Time  in  which  appeal  to  be  perfected  computed  from 
entry  of  decree,  SimmonB  v.  WesEdena 1,    56 

2.  Prayer  for  during  term  essential,  I7i9urance  Co.  9.  Sam^- 
huatti 1,  127 

3.  Failure  to  pray  for  cannot  be  supplied  by  a  nunc  pro 
<unc  order 1,  127 

4.  Appeal  from  judgment  by  confession.  Railroad  Co.  v, 
Broum  andBroum  and  Moran 1,  269 

5.  None  in  habeas  corpus  case  without  security  for  costs, 
Tariksley  v.  State 1,  366 

6.  Party  may  appeal  from  a  void  decree,  Crafton  v,  Crafton.Z ,    71 

7.  Bond  for  in  assumpsit  must  cover  the  amount  of  judg- 
ment. Telegraph  Institute  v.  Cassanova _.3,  176 

8.  Assignments  of  errors  by  appellee  allowed,  when.  Brown 
v.DaytonC.  &  I.Co 3,  395 

9.  Practice  on  appeal  from  justices'  judgments,  Stowera  v. 
Ware _ 3,  431 

10.  An  appeal  may  be  taken  from  judgment  by  default, 
Barrow  v.  Barrow _ 4,  339 

11.  Presumption  of  appeal  from  filing  pauper  oath  before 
justice  of  the  peace,  Willis  v.  Mfg.  Co 4,  247 

12.  From  county  courts  can  be  from  final  decrees  only, 
Nelson  v.  Theus, _5,    88 

13.  From  final  decrees  only  as  matter  of  right.  State  ex  rel. 
Ahemathy  V.  Robertson 5,  439 

14.  Appeal  not  to  be  dismissed  for  lack  of  bill  of  exceptions, 
Jackson  v.CashStore 6,  511 

15.  Insufficiency  of  reasons  for  not  appealing  from  justice, 
Wilson  V.  Lumber  Co 5,  353 

APPELLATE  COURT. 

1.  Do  not  generally  pass  on  credibility  of  witnesses,  Rail- 

way  V.  Overcast _ 3,  235 

2.  Proper  styling  of  causes  in,  Cook  v,  CarmichaeL .  _ 3,  477 

3.  Should  observe  and  point  out  defects  in  operation  of 
laws  and  legal  machinery,  Turney  v.  Railroad  Co 3,  628 

APPEARANCE. 

General  appearance  gives  jurisdiction  to  person  in  attach- 
ment suit,  Coal  Co.  V. O'Brien 3,  262 

ASSIGNMENT  OF  ERROR. 

1 .  Must  be  specific  as  to  admission  or  rejection  of  evidence. 
Railway  Co.  v,  Adams 2,  118 

2.  Must  comply  with  rules  of  lower  court  as  to,  Casey 
HudgesCo.  v. Browning _ 2,  358 

3.  Those  upon  admission  or  rejection  of  evidence  must 
state  evidence,  Adcock  v.  Railroad- 3,  128 
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ASSIGNMENT  OF  ERROR— Continued.  PACT 

4.  Appellant  must  state  the  reason  why  an  alleged  error 

was  erroneous,  Railway  v.  Overcast ___ 3,  235 

5.  Record  must  show  refusal  of  court  to  give  in  charge 
special  request _ 3,  235 

6.  Assignment  of  Error  that  portion  of  charge  was  erron- 
eous must  show  the  reason  why,  Wheeler  9.  Parr 3,  375 

7.  Assignment  that  court  erred  in. not  granting  new  trial 

too  general,  Thurmann  v.  Bradford 3,    47 

8.  As  to  competency  of  evidence  cannot  be  changed  from 
grounds  stated  in  lower  court,  Railroad  v.  Hunter 4,  466 

9.  This  court  will  generally  affirm  for  want  of  assignments 
of  error  when  motion  to  affirm  is  made  by  appellee, 
Bank  v.  Taylor _ 4,  536 

10.  Suing  out  of  injunction  is  a  waiver  of  right  to  assign 
errors,  when.  Bonding  Co.  v.  Mchemore. 4,  633 

11 .  Appellee  or  defendant  in  writ  of  error  may  file  a  plea  in 
the  Appellate  Court  setting  forth  grounds  upon  which 
right  to  assign  errors  waived _ _ 4,  633 

12.  There  must  be  specific  assignment  that  Court  did  not 
on  motion  for  a  new  trial  weigh  the  evidence,  Smiih  v, 
Salvaggio _ __ _ _ 4,  727 

13.  Rule  or  test  when  assignment  is  that  there  is  no  evi- 
dence to  sustain  verdict.  Gray  v,  Kent 5,  519 

14.  Such  assignments  will  not  avail  in  cases  of  mere  con- 
flict of  evidence,  Thomaeeon  v.  Telegraph  Co 5,  640 

15.  Must*  refer  to  pages  of  record,  Haire  v,  Smiih. 5,  304 

16.  Must  embrace  full  substance  or  words  of  testimony 
admitted  or  rejected  when  assignment  is  upon ^5,  304 

ASSAULT  AND  BATTERY. 

1.  Recovery  may  be  had  for  excessive  force  used  under 
declaration  for  assault  and  battery,  Thomaswn  v.  Tele- 
graph Co.. _-- 5,  640 

ASSUMPSIT. 

1 .  Bailee  guilty  of  conversion  or  neglect  suable  in,  Express 
Companies  v,  Mann 3,      6 

2.  Maintainable  for  return  of  money  when  substantial 
failure  of  consideration,re2e(r^apfc  Institide  v.CaesanowiZt  175 

3.  Burden  on  defendant  in  such  action  to  show  benefits.. 3,  175 

ATTACHMENT. 

1.  Who  is  non-resident  in  the  sense  of  attachment  laws, 
TigeH  v.  Walker. _ 2,  667 

2.  No  right  to  attach  goods  of  non-resident  when.  Candy 

Co,  V,  RefiningCo __ 2,  608 

3.  Attachment  of  property  of  non-resident  by  non-resi- 
dent. White  V.  Monahan 3,  195 
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ATTACHMENT— Continued.  page 

4.  Non-resident  may  in  Chancery  attack  property  of 
other  non-resident _ 3,  195 

5.  When  attachment  suit  is  in  rem,  Rowsey  v.  Burkhead- .  .3,  361 

6.  Judgment  upon  replevy  bond  given  in  attachment  suit 
should  allow  return  of  property,  Bonding  Co,  v,  McLe- 
more^. _._ 4,  633 

7.  Omission  may  be  corrected  by  writ  of  error. .  _ 4,  633 

8.  Tender  of  property  replevied  must  be  made  to  sheriff 

or  attaching  officer  to  discharge  surety _ 4,  633 

9.  Surety  on  replevin  bond  may  sue,  may  insist  on  right  to 
return  as  belonging  to  principal  if  principal  joins  in 

this  demand 4,  633 

10.  The  right  of  obligee  in  replevin  bond  is  to  have  property 
returned  in  as  good  condition  as  when  replevied 4,  633 

11.  Bond  given  to  replevy  property  attached  will  be  con- 
strued double  value  of  property,  when -_-4,  633 

12.  Leading  process,  when,  Rosenbaum  v,  Herron. 5,  630 

ATTORNEYS. 

1.  Contract  between  attorney  and  layman  to  divide  fee 
void,  Prince  v.  Fox _.2,  319 

2.  Arguments  of  counsel,  control  by  courts,  Smith  v,  Tune.2,  503 

3.  Withdrawal  of  attorneys  not  a  withdrawing  of  the  pleas 

so  as  to  authorize  judgment  by  default,  Martin  v.  Kirk.St  595 

4.  Party  bound'by  mistake  of  his  counsel  as  to  procedural 
matters,  Lonnor  9.  Dugan ._ 4,  272 

AUTOMOBILES.    See  Negligence,  Master  and  Servant, 

1 .  It  must  be  shown  that  operator  was  guilty  of  negligence, 
Cochran  v,  Pavis _ _ 1,      1 

2.  Erroneous  to  make  owner  absolutely  liable  from  fact  of 
collision _._ _ 1,      1 

3.  Testimony  as  to  speed  of- _1,      1 

4.  Duty  of  operator  to  keep  vigilant  lookout.  Telephone  & 
TelegraphCo,  v.Bums 1,  148 

5.  Extends  to  horses  on  roadside _ 1,  148 

6.  Duty  when  operator  sees  or  ought  to  have  seen  fright- 
ened horse. _ __.l,  148 

7.  Count  upon  common  law  and  use  upon  statute  joined.  .1 ,  148 

8.  Acts  of  1905,  regulating  constitutional,  Lynde  v.  Brown- 
ing  _ 2,  262 

9.  Liability  of  owner  for  accident  occasioned  by  negli- 
gence of  minor  son _ 2,  262 

10.  Negligence  of  owner  in  putting  machine  into  competent 
hands _ _ _2,  262 

11.  Convertion  of  by  allusion  with  chauffeur,  Schwartz  v, 
Hearn _ 2,  666 
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AUTOMOBILES— Continued.  page 

12.  Duty  of  operator  to  keep  vigilant  lookout,  McNakh  v. 
Gannaway 3,    78 

13.  Not  incumbent  on  pedestrian  to  look  before  and  behind 

for 3,    78 

14.  Contributory  negligence  no  defense  when  collision  reck- 
less.-.  .3,    78 

BAILOR  AND  BAILEE. 

1 .  Guilty  of  conversion,  when,  Express  Companies  v,  Mann.Z ,      6 

2.  Duty  of  bailee  of  diseased  hogs  when  returned  to  bailee, 
Gilloek  V.Barnes 4,    71 

BANKRUPTCY. 

1.  Proof  of  discharge  in,  Doyle  v.  Fly. 1,  263 

2.  Promise  to  pay  debt  pending  proceedings,  Riehter  v. 
Tuehfield  &  Son 2,  215 

3.  Proceedings  in  bankruptcy  are  in  rem,  Bransford  v. 
Black.. 4,  714 

4.  Sales  by  trustees  are  judicial  sales 4,  714 

5.  Jurisdiction  of  Federal  Court  in  some  respects  exclu- 
sive  - 4,  714 

6.  Trustee  in  bankruptcy  not  suable  in  State  Court  for 
breach  of  duty _ 4,  714 

BANKS  AND  BANKING. 

1.  Burden  on  bank  receiving  paper  to  accoimt  for  its  loss. 
Bank  &  Trust  Co.  v.  Bonner 1,  443 

2.  Burden  on  owner  of  commercial  paper  transmitted  for 
collection  to  show  collectibility 1,  443 

3.  Bank  check  must  be  presented  for  payment,  when. 
Lumber  Co.  v.  Crittenden 1,  466 

4.  Bank  agent  consignor  of  goods,  when,  Railway  Co.  v. 
Earthman.- 1,  486 

5.  Bank  may  be  held  liable  for  false  and  malicious  protest 

of  note.  Lochs  v.  Interurban  Railtoay 2,    27 

BASTARDY  PROCEEDINGS. 

1.  Proper  judgment  by  County  Court  in,  Farrar  v.  State.. 2,  307 

2.  Place  of  birth  shown  by  proof 2,  307 

3 .  Proof  of  prior  intercourse  with  relatux. ..2,  307 

BENEVOLENT  SOCIETY. 

Right  to  protect  name,  insignia,  etc,  Supreme  Lodge  v.  Grand 

Lodge _ 2,  429 

BILLS  OP  EXCEPTIONS. 

1.    Must  be  signed  and  filed  within  time.  Miller  v.  Railroad 

Co __ 1,    88 

InsuranceCo.  v.  Sambucetti 1,  127 
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BILLS  OF  EXCEPTIONS— Continued.  PAGE 

2.  None  required  for  errors  of  law  in  technical  record, 
Railroad  Co.  v.  Brovm  and  Brown  &  Moran. ._ 1,  269 

3.  Not  required  when  findings  reduced  to  writing  and  not 
excepted  to __ _ 1,  269 

4.  Either  party  entitled  to  wayside  bill,  Ice  Co.  v.  Nunn..2,    85 

5.  What  necessary  to  authorize  insertion  of  evidence, 
charge  of  Court  and  requests,  Ivy  v.  Blair 2,  626 

6.  Partial  bill  of  exceptions  allowable,  when.  Insurance 

Co.  V.  Allen 2,  479 

7.  Courts  generally  accept  statement  of  bill  of  exceptions 
that  it  contains  all  evidence  heard,  Crajion  v.  Crafton.  .3,    41 

8.  Must  contain  all  evidence  heard  on  motion  for  new 
trial.  Railroad  v.  Koonce.. _ 4,      1 

9.  Duty  of  appellant  to  see  that  all  evidence  submitted  to 
jury  is  included.  Railroad  Co.  v.  Crohm _ 4,  317 

10.  Recital  that  it  contains  all  evidence  not  conclusive 4,  317 

11.  Affidavits  and  exhibits  in  common  law  trials  must  be 
identified  by  trial  judge,  as  they  will  not  be  noticed  as 
parts  of  bill  of  exceptions,  Sprankle  v.  Mathis.  _  _ 4,  523 

12.  Must  be  made  up  at  time  of  trial  or  within  statutory; 
too  late  at  succeeding  term  to  present  oral  testimony, 
Jackson  v.  Cash  Store _ _.5,  511 

13.  One  should  be  taken  upon  hearing  of  motion  to  dismiss 
petition  for  certiorari,  when,  Wilson  r.  Lumber  Co 5,  353 

14.  Sometimes  necessary  to  have  review  of  taxation  of 
costs,  Jackson  v.  Cash  Store 5,  511 

BILLS  OP  LADING. 

1.  Payable   in  installments  not  negotiable  when  pay- 
ments uncertain,  Mullins  v.  Hudson -- 2,  352 

2.  When  delivery  to  carrier  not  delivery  to  consignee, 
Reeder  v. Bank _ _.2,  713 

3.  Proof  of  contents  of  lost  bill  of  lading,  Railroad  v. 
Walker 3,  511 

4.  May  contain  provision  limiting  time  for  bringing  suit, 
James  v.  Railway  Co : 4,  311 

5.  Endorsee  may  sue  for  property  called  for,  Cotton  Milling 

Co.  v.Bank 4,  332 

BILLS  AND  NOTES. 

1.  Drawee  liable  without  formal  acceptance,  when,  Mc- 
Queen v.Bank _ _ ___ 4,  428 

2.  Surety  on  primarily  liable  when,  Lenon  v.  Cannon 4,  609 

3.  Discharged  only  by  extinguishment  of  note 4,  510 

BLASTING. 

Liability  for,  Telephone  &  Telegraph  Co.  v.  Stoneking 1,  241 
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1 .  Right  to  provide  tribunal  for  trial  of  members,  Commis- 
sionCo.  V.  Merchants  Exchange __3,  339 

2.  No  presumption  of  wrongful  exercise 3,  339 

3.  No  right  to  review  decision,  when _..3,  339 

BREACH  OF  PROMISE  OF  MARRIAGE. 

Bad  character  of  plaintiff  no  defense  if  known,  Sills  v. 
Lalhan .__ 3,  141 

BROKERS  AND  FACTORS. 

Difference  between  brokers  and  factors  stated,  Lumber  Co. 

9.  Lumber  Co _ 3,  581 

BUILDING  CONTRACT. 

1.  Material  variation  relieves  surety  not  consenting, 
Doherty  v.  Surety  Co 1,  221 

2.  The  assured  under  the  bond  of  a  building  contractor  is 
obligated  to  perform  and  observe  the  provisions  of  the 
contractor  as  to  notice  of  claims  by  materials,  men,etc., 
Mdjcndon  v,  Bromley _ _..3,  494 

BURDEN  OF  PROOF. 

1.  Upon  quantum  merit  count  plaintiff  must  show  benefits 
conferred.  Water  Co.  v.  McEwen _ _.3,  687 

2.  On  defendant  in  action  money  paid  to  be  returned  to 
show  benefits.  Telegraph  Institute  v.  Cassanova 3,  175 

BUYER  AND  SELLER.    See  Implied  Warranty,  Negligence. 

CARRIERS.    Passenger,  Freight,  Live  Stock. 

1.  No  presumption  of  negligence  from  mere  delay.  Rail- 
road  Co.  v.  Brown  andBroum  &  Moran 1,  269 

2.  No  recovery  for  delay  under  warrant  for  injuries 1,  269 

3.  Notice  of  claim  for  damages  before  removed  does  not 
apply  to  dead  animals _ 1,  269 

4.  Shipment  under  valuation  clause _ _ 1,  283 

5.  Collecting  bank  agent  of  consignor,  when.  Railway  Co. 
v.Earthman.- 1,  485 

6.  May  limit  time  in  which  claims  for  damages  must  be 
presented,  RailroadCo.  v.  Wade _ 1,  780 

7.  What  is  compliance  with  requirements  of  written  notice 

of  claim _._ .__ _ 1,  780 

8.  Nature  of  action  for  loss  of  goods _ 1,  780 

9.  Liability  for  putting  intending  passenger  out  of  depot. 
Railway  Co.  v.Crutcher 1,  231 

10.  Action  for  injury  to  passenger  attempting  to  alight, 
RailroadCo.  and  Hendem  v.  0*Brien 1,  492 

11.  C arrying  passenger  beyond  destination 1,  492 

12.  Invitation  to  alight  and  preparation  to  alight 1,  492 

13.  Delivery  of  freight  contrary  to  directions  of  shipper, 
liability  for,  Runnions  v.  RailroadCo 2,  136 
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14.  When  delivery  to  carrier  not  delivery  to  consignee, 
Candy  Co 'V,  Refining  Co 2,- 608 

15.  Duty  of  passenger  when  additional  fare  is  demanded. 
Railway  Co.  v.  Christian __ 2,  231 

16.  Form  of  action  against  has  nothing  to  do  with  provision 

as  to  notice  of  loss,  Express  Companies  v.  Mann 3,     6 

17.  Carrier  g^uilty  of  conversion  not  entitled  to  notice  of 

loss 3,      6 

18.  Duty  of  carrier  when  consignee  refuses  to  accept 3,      6 

19.  Express  Co.  failing  to  give  notice  of  arrival  of  goods 
liable  for  destruction  of  goods  by  fire,  Fisher  v.  Express 

Co 3,  245 

20.  Initial  carrier  liable,  when.  Railroad  v.  Walker _.3,  511 

21.  Duty  of  passenger  to  tender  fare  and  consequence  of 
failure,  Railroad  v.  Billingsvwrth.  _ 3,    56 

22.  Shipper  must  observe  time  limitation  of  bringing  suit 
when  reasonable,  James  ».  Railway  Coi 4,  311 

23.  Measure  of  damages  in  delayed  shipment,  Railway  Co, 

V,  Crohm 4,  317 

Railway  Co,  r.  Pounders .4,  372 

24.  Carrier  will  be  charged  with  knowledge  that  mercantile 
stock  is  brought  to  be  resold  in  reasonable  time.  Rail- 
way Co,  V,  Crohm _ 4,  317 

25.  Carrier  may  be  held  liable  for  breach  of  agreement  to 
furnish  cars  for  shipment  after  request,  Railway  Co.  v. 
Pounders. __ _ 4,  372 

26.  No  notice  of  loss  or  claim  needed  as  condition  precedent 

to  suit  in  such  case... _ 4,  372 

27.  Liability  of  ejecting  passenger  riding  on  a  mileage  book. 
Railway  V.  Read... 4,    98 

28.  Duty  of  conductor  to  listen  to  reasonable  explanations. 4,    98 

29.  Right  of  passenger  to  demand  fair  treatment,  Packet 

Co.  V.  Cofer ._ 4,  156 

30.  Liability  of  carrier  for  assault  upon  passenger  by  serv- 
ant  _ 4,  155 

31.  Liability  for  failing  to  keep  waiting  room  warm,  Tully 

V,  RailroadCo 4,  184 

32.  Carrier  may  be  held  liable  for  commanding  white  person 
to  go  into  negro  coach  if  done  under  negligent  assump- 
tion that  party  was  negro.  Railway  Co.  v.  Cathey 4,  347 

33.  Negligence  the  ground  of  action 4,  347 

34.  Shipment  of  live  stock,  notice  of  loss  before  removal, 
compliance,  Ry.Co.  v.  Smith 5,    65 

35.  In  the  absence  of  declared  value  express  company  liable 
for  stated  value  in  receipt  for  interstate  shipment, 
Caitele  v.  Express  Co 5,  173 
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36.  Shipper  bound  by  contract  made  by  his  afi:ent8 5,  173 

37.  Party  in  whose  name  goods  shipped  with  knowledge  of 
owner  may  sue,  but  not  owner,  Insurajice Co.  v. Fisher.. 5,  242 

38.  Rights  of  party  who  is  at  station  to  assist  relative  of, 
SiatUmCo.  v.  Hall _ _ 5,  342 

30.    Liability  for  wilful  torts  of  servants  at  station. .  _ 5,  342 

40.  Party  going  to  station  far  in  advance  of  time  of  arrival 
or  departure  of  trains  not  a  passenger  nor  entitled  to 
rights  of ,  (yBrtenv.  Railtoay 5,  588 

41 .  Liability  of  carrier  for  wanton  mistreatment  after  right- 
ful ejection.  Railway  ^  Light  Co.  v.  Payne 5,  611 

CERTIORARI  AND  SUPERSEDEAS. 

1 .  To  vacate  judgment  confessed  by  attorney,  Doyle  9.  Fly.  1 ,  263 

2.  Recovery  of  money  collected  on  judgment  afterwards 
quashed _ _ ___ 1,  263 

3.  Certiorari  proper  in  case  where  justice  of  peace  fails  to 

file  petition,  Willis  v.  Mfg.  Co 4,  247 

4.  Petition  for  not  to  be  dismissed  because  no  notice  given. 4,  247 

5.  When  upon  motion  to  dismiss  petition  for  oral  testimony 
is  heard  by  lower  court  presumption  will  be  that  judg- 
ment of  dismissal  was  correct  in  absence  of  bill  of  ex- 
ception, Wilson  V.  Lumber  Co 5,  353 

6.  That  petitioner  had  lost  his  way  and  had  failed  for  lack 
of  time  to  reach  justice's  home  in  time  to  appeal  insuf- 
ficient...  6,  353 

CHALLENGES. 

1.    Consolidation  of  causes  does  not  lessen  number  of. 

Railway  Co.  v.  Edwards  db  McMurray 2,  125 

CHANCERY  JURISDICTION  PLEADING  AND  PRACTICE. 
See  Mistake. 

1.  Appeal  from  decree  when  to  be  prayed  for.    Simmons 

V.  WesEdens , 1,    56 

2.  Rehearing,  when __ __ 1,    56 

3.  Matter  of  amended  bill  becomes  part  of  original  bill, 
Bank  &  Trust  Co.  v.  Brown _ 1,  443 

4.  Duty  of  Clerk  and  Master  as  to  order  of  reference.  Tele- 
phone &  TelegraphCo.  v.  Jenkins _ 1,  203 

5.  Effect  of  answer  under  oath.  Fully  v.  Milcher ..1,    72 

6.  Plea  of  confession  and  avoidance,  what  is  and  what  is 

not _ 1,    72 

7.  Judgment  by  motion  for  amount  of  judgment  enjoined 
upon  voluntary  dismissal,  Ashby  v.  Lyles-Black  Co 1,  160 

8.  Right  of  holder  of  equitable  title  to  call  for  conveyance 

of  legal  title,  Lovelace  v.Buckner... 2,  337 

9 .  When  jurisdiction  invoked  by  pleading,  McNish  v.  Bryan.2,  443 
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10.  Power  of  Court  of  Equity  to  enjoin  infringement  of 
trade  or  society  name,  Supreme  Lodge  v.  Grand  Lodge. .  .2,  429 

11.  To  enjoin  enforcement  of  void  municipal  office,  Wilson 

V.  Cookeville _ ._ 2,  630 

12.  Decree  beyond  scope  of  pleading  void,  Johnston  «. 
Hoyall - - 2,    16 

13.  Chancery  sale  presumption  of  payments,  Lovelace  v. 
Buehner 2,  337 

14.  Right  of  husband  of  infant  wife  to  file  biil  for  construe- 

of  will  and  sale  of  lands,  MeNisk  v.  Bryan 2,  443 

15.  Relief  upon  averment  of  answer,  when 2,  443 

16.  Power  of  Chancellor  to  dismiss  bill  of  his  own  motion 
when  bad  faith  revealed,  Candy  Co,  v.  Refining  Co 2,  608 

17.  No  jurisdiction  to  determine  guilt  or  innocence  of  a 
party  under  indictment,  Ctdlen  v,  Brien 3 ,    15 

18.  Power  to  aid  creditor  whose  claim  is  under  $50.00, 
Washburn  &Casonv.  Moore. _ 3,  268 

19.  Has  jurisdiction  to  reform  deed  so  as  to  conform  inten- 
tion of  parties,  Satute  v.  Hickman 3,  281 

20.  Contempt  case  may  be  heard  at  chambers,  Komik  v. 
Kornik _ 3,    41 

21.  No  rehearing  at  subsequent  term  after  final  decree, 
Crafton  v.  Crafton -3,    71 

22.  Final  decree,  what  is _-_ _ 3,    71 

23.  Remandment  to  supply  omissions,  MeNabh  v.  Ganna- 
way _ _ - - 3,    78 

24.  Nature  of  cross  bill  or  answer  filed  as  cross  bill.  Walker 

V.  Walker _ 3,  670 

25.  But  to  carry  erroneous  decree  into  effect  sustainable, 
Waison  v.Campodonica 3,  698 

26.  Chancery  Court  has  jurisdiction  of  suit  to  compel  elec- 
tion commissioners  to  canvass  vote  and  announce  re- 
sult. State,  Parkeyv.Carr _ -,---4,  435 

27.  Chancery  Court  has  jurisdiction  to  annul  a  decree  of 
divorce,  Kelley  v,  Kelley _ 4,  597 

28.  Chancery  has  no  jurisdiction  of  action  for  unliquidated 
damages  even  for  breach  of  contract  if  the  damages  be 

to  property,  Fer{^u«(m  ».  Anderson _ ___4,    61 

29.  May  compel  justices  to  appropriate  funds  realized  from 
special  assessment  to  specified  purpose 4,  742 

30.  A  party  may  maintain  bill  in  Chancery  to  preserve  the 
rights  and  perpetuate  evidences  which  are  likely  to  be 
lost  or  forgotten  by  lapse  of  time  for  purposes  which 

lie  in  future,  Barrou?  v,  Barrow _ 4,  338 
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31.  Failure  of  bill  in  Chancery  upon  all  equitable  sjounds 
necessitates  dismissal  as  to  common  law  matters,  Cash 

V.  Rusael __ 4,  601 

32.  Chancellor  may  himself  determine  whether  land  sus- 
ceptible to  partition  in  kind,  Vanderberg  v.  Molder 4,  111 

33.  Court  of  Equity  have  jurisdiction  to  enjoin  suit  in  for- 
eign State,  when.  Insurance  Co.  v.  Fisher 5,  232 

34.  Injunction  duty  of  all  parties  to  obey  when  informed  of 
issuance,  although  not  served 5,  232 

35.  When  complainant  has  waived  oath  of  defendant  the 
appending  of  it  to  his  answer  by  defendant  does  not 
make  it  a  deposition,  Banlcs  Grocery  Co.  v,  Wheatley 5,  251 

36.  Decree  of  divorce  obtained  by  fraud  may  be  annulled, 
Gallagher  v.  IronCo 5,  718 

37.  Party  proceeded  against  as  if  residence  unknown  must 
be  advertised  as  such  after  statement  under  oath  that 
residence  imknown  and  unascertainable. 5,  718 

CHANCERY  SALE.    Advancing  Bid. 

1.  Curing  defective  description  in  master's  advertisement 

and  report  by  deed,  Lovelace  v.  Buckner _ 2,  337 

2.  Presumption  as  to  payment  of  purchase  money 2,  337 

3.  Chancellor  may  when  he  deems  it  advisable  reopen  bid- 
dings when  amount  tendered  is  less  than  10  per  cent, 
Robertson  v.  Bush- J _ 3,  154 

4.  Purchaser  acquires  no  right  until  confirmation 3,  154 

CHARGE  OF  COURT.    See  Instructions  to  Juries. 

1.  Upon  punitive  damages  proper  and  sufficient,  when. 
Baker  v.  Bates '. 4,  175 

2.  Failure  of  Court  to  use  the  word  compensation  in  dam- 
age suit  not  reversible,  when,  Atkin  v.  Shenker 4,  299 

CLERKS  AND  MASTERS. 

1.  Duty  of  as  to  orders  of  reference.  Telephone  &  Telegraph 

Co.  V.Jenkins, 1,  203 

2.  With  respect  to  lien  for  taxes  on  land  sold  by  him 1,  203 

CLERKS  OF  COURTS. 

1.  Not  to  offer  evidence  or  make  motions  for  absent  par- 
ties, Stotpers  V.  Ware... _•- 3,  431 

2.  County  Clerk  not  liable  upon  bond  for  issuing  marriage 
license  for  marriage  of  female  under  sixteen,  Drake  v. 
Currier _ _ _ 4,  353 

CIRCUIT  COURT  PRACTICE. 

1.  Voluntary  nonsuit  may  be  set  aside,  when,  Insurance 

Co.  V.  Smith 3,  161 

2.  Irregularity  acquiesced  in,  Railway  Co.  v.  Oliver 3,  408 


INDEX.  689 


CIRCUIT  COURT  PRACTICE— Continued.  page 

3.  Effect  of  permitting  the  filing  of  substituted  pleadings, 
Gruver  v,  Cordes 3,  591 

4.  Plaintiff  cannot  demand  judgment  by  default  when 
defendants  pleas  are  in,  although  defendant  and  coun- 
sel are  absent,  Martin  v.  Kirk.. _ 3,  695 

5.  Duty  of  Court  while  hearing  testimony  in  absence  of 
jury  to  point  out  what  evidence  he  will  permit  to  go  to 
iury,  Ellis  V.Cotton  CHI  Co 3,  642 

6.  Recall  or  re-examination  of  witnesses  matter  of  discre- 
tion  - 3,  642 

.   7.    Practice  as  to  taking  default  judgment  against  party 

appealing  from  Justice's  judgment,  Stowers  v.  Ware... 2 ,  431 

8.  Upon  motion  for  directed  verdict  upon  several  counts 
of  declaration,  Judge  should  grant  it  as  of  his  own  mo- 
tion not  submit  unsupported  counts  to  jury.  Water  Co. 

V.  McEwen _ -.3,  687 

9.  Court  may  strike  out  all  but  one  count  when  all  same, 
Adcoek  v.  Railroad 3,  128 

10.  Duty  of  Court  when  several  counts  in  declaration  have 

to  be  submitted  to  jury,  Water  Co.  v.  McEwen 3 ,  687 

11 .  Practice  as  to  evidence  in  will  contests,  Wheeler  v.  Parr.Z ,  374 

12.  Irregularities  must  be  taken  advantage  of  when  pre- 
sented, C/irM(ie  v.  Williamson _ 4,  161 

13.  Petition  for  certiorari  not  to  be  dismissed  for  lack  of 
notice  or  for  technical  reasons,  Willis  v.  Mfg.  Co 4,  247 

14.  Judge  should  not  direct  verdict  before  plaintiff  has  con- 
cluded his  offers  of  proof,  when.  King  v.  Dunlap 4,  579 

15.  Discretion  of  Court  as  to  ordering  physical  examination 
may  be  reviewed,  Koonee  v.  Railroad _ 4,      1 

CIRCUMSTANTIAL  EVIDENCE. 

Finding  based  upon  are  entitled  to  consideration,  Railroad 

Co.  V.  Hall  &  Cooper 5,  491 

CODE  CITED  (SHANNON). 

1.  Section  5155 __ -.- -1,    97 

2.  Section  6256 1,  164 

3.  Sections  1589-1590 -- 1,  209 

4.  Section  5586 1,  781 

5.  Section  4448 .._ 1,  317 

6.  Section  5546 1,  356 

7.  Sections  4025-4027 1,  347 

8.  Section  1595 _ 1,  359 

9.  Section  3939 _ _ 1,  401 

10.  Section  4446 -_-. 5,  141 

11.  Section  6470 - - 5,  132 

12.  Section  4889 5,  100 

44 
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13.  Section  1712.- -... 5,    22 

14.  Section  5222- .._ _ _..- - .,5,  633 

16.    Section  1113  et  seq 5,  478 


CODE  CONSTRUED  (SHANNON). 

1.  Sections  6072,  6073 i 2 

2.  Sections  6570,  5571 - _ 2 

3.  Sections  1674,  1676 _.--2,  103,  142 

4.  Sections  7332,  7333,  7334,  et  89q ...2 

6.  Sections  5167,  5179 _ _ 2 

6.  Section  4192 2 

7.  Sections  3666-3670 2 

8.  Sections  3798,  et  seq 2 

9.  Section  4642 _ .---2 

10.  Section  6198 --.-3 

11.  Section  3697 _ _ -- -3 

12.  Sections  4026-^029--_ 3 

13.  Section  4887 - 3 

14.  Section  2961 - 3 

16.  Sections  4166,  4169 -3 

16.  Railroad  Precaution  Statutes _ 3, 128 

17.  Section  446 3 

18.  Section  5970 - 3 

19.  Section  3697 _ - 3 

20.  Section  4726 -- 3 

21.  Section  4792 - 3 

22.  Section  4237 A 

23.  Section  5048 _ 4 

24.  Section  3540 __ 4 

25.  Sections  1126,  1127 -..4 

26.  Section  4140 _- 4 

27.  Section  4844... 4 

28.  Sections  3697,  3749,  3753,  6301 4, 

29.  Section  5990 4 

30.  Sections  307O-3072 4 

31.  Section  3195 4 

32.  Section  6826 .-.4 

33.  Section  4689 4 

34.  Section  4338... 4 

35.  Section.5269 .4 

36.  Section  2763 .4, 

37.  Section  1600 _ 4 

38.  Section  5988 _ 4 
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COMMON  CARRIER.    See  Carriers. 

Cannot  discriminate  among  shippers  as  to  accommodations 

for  receiving  and  shipping  freight,  Morgan  v.  Railway.  A,  491 
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Offer  of  will  not  prejudice  party,  when,  School  v,  Rusa 4,  288 

CONDITIONAL  SALE  OF  CHATTELS. 

1.  Either  party  may  sue  for  injuries  to,  Railroad  Co.  v. 
Mack _ _ 2,  194 

2.  Retention  of  title  by  surety,  Ramsey  v.  Puckett  &  FQ8ier.2,  539 

3.  Construction  of  statute  requiring  retention  of  title  in 
writing,  Harrison  v,  WeinsieinBros 3,  206 

CONSPIRACY  TO  DESTROY  COMPETITION. 

1 .  Actionable,  Donnelly  r .  Jackson  Bros 2,  408 

2.  Parties  liable  to  action  of  damages,  HuUon  v.  Waters ^A,  582 

CONSTABLE. 

Official  sureties  not  liable  for  taxes  collected  as  deputy 

trustee,  Hepley  v.  Holloman 1,  733 

CONTEMPT.    Chancery  Court. 

1.  Contempt  proceedings  partakes  of  criminal  nature, 
Crafton  v.  Crafton _ 3,  41 

2.  Defendant  not  compellable  to  testify _ 3,  41 

3.  Failure  to  pay  alimony  a  contempt _ 3,  41 

4.  Case  may  be  heard  in  chambers  and  in  vacation 3,  41 

CONTINUANCES. 

1 .  Matter  in  discretion  of  Court,  Dalton  9.  Kopp 2,  619 

2.  Discretion  of  Court  reviewed,  how,  Rosenbaum  v.  Her- 

ron 5,  631 

3.  Must  be  evidenced  by  bill  of  exceptions,  which  must 
contain  all  evidence  heard, _ _ 5,  631 

CONTRACTS. 

1.  Sale  of  goods  deliverable  at  stated  periods,  notice  of 
breach  of  too  late  after  delivery.  Watts  v.  Lumber  Co 2,  604 

2.  No  right  to  rescind  one  because  of  the  breach  of  an- 
other, Madigan-Walsh  Co.  v.  McLean. .  _ _ 2,  693 

3.  Breach  of  contract  to  lend  money  actionable,  Long  v. 
Thomas... 3,  146 

4.  Estoppel  to  dispute  construction  put  on  contract  by 
parties  thereto,  McLendon  v.  Bremley 3,  494 

5.  Interference  with  contractual  relations,  Murray  v.  La 
Follette  Coal  and  I.  Railway  Co 3,    35 

6.  Construction  of  special  contract  varying  other  contract. 
School  V.  Russ... _ _-. 4,  288 

7.  Contracts  for  board  and  service  in  connection  with 
school  pupil  construed _ 4,  289 

8.  Surety  on  building  contract  released  from  liability  by 
substantial  changes,  when,  Crumley  v.  Reicon  Co 4,  645 
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CONTRIBUTORY    NEGLIGENCE.    See     Negligenee,    Infants, 
Railroads,  Street  Railways,  Master  and  Servant,  page 

1.  Ab  defense  to  action  based  on  violation  of  statute, 
Cochran  v,  Pavise _ _ 1,    10 

2.  Party  not  guilty  of  as  matter  of  law,  when,  Railroad  Co, 

V,  Jones _ 1,  306 

3.  Last  clear  chance  doctrine  in  connection  with,  Owen  v. 
Railway  &LightCo _ 1,  413 

4.  Of  passenger  in  attempting  to  alight,  Railroad  Co,  v. 
Henderson  &  O'Brien _ -A,  492 

5.  No  defense  to  injuries  wilfully  or  wantonly  inflicted, 

MeNahh  v.Gannaway _-3,    78 

Railway  Co,  v,  Terry 3,  445 

6.  No  defense  in  action  against  street  car  company  taken, 
when.  Railway  &  Light  Co.  v,  Deakins 3,    28 

7.  Party  failing  while  crossing  switch  yards  to  look  and 
Ugten,  Adeock  V.  Railroad 3,  128 

8.  Contributory  negligence  of  inviter  upon  premises  of 
snother,  Ellis  V.Cotton  Oil  Co -.3,  643 

9.  Contributory  negligence  of  traveller  entering  upon  rail- 
road track  for  jury,  when,  Railway  Co.  v,  Terry 3,  445 

10.  Violation  of  statute  not  necessarily  so,  Railway  Co.  v, 
Oliver _ _ _._ _...3,  408 

11.  Infant  under  four  years  of  age  not  chargeable  with  con- 
tributory negligence,  Atkin  v,  Shenker 4,  298 

12.  Of  father  as  custodian  for  an  infant,  question  for  jury, 
when _ 4,  298 

13.  Court  may  hypothetically  state  what  is  due  care  when 
certain  conduct  has  for  some  time  been  so  character- 
ized  ___ 4,  298 

14.  Infant  chargeable  with,  when.  Griffin  v.  Dickerson 4,  409 

15.  Of  pedestrian  injured  by  unruly  mule,  question  for  the  . 
jury,  Peete  v,  Jackson _ -. 4,  678 

16.  Of  servant  failing  to  obey  instructions,  Puryear  v.  Rail- 
way  4,  742 

CONVERSION. 

1.  Of  automobile  by  obtaining  automobile  from  servant, 
Madigan-Walsh  Co,  v,  McLean 2,  693 

2.  Depositary  refusing  to  deliver  when  demanded  guilty 

of  conversion,  Express  Companies  v,  Mann 3 ,     6 

3.  Bailee  guilty  of  conversion  or  liable  for  loss  may  be 
sued  in  assumpsit 3,      6 

COSTS.    See  ExeciUors  and  Administrators, 

Bill  of  exceptions  sometimes  necessary  to  secure  retaxa- 

tion,  Jackson  v.  Cash  Store 5,  511 
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COUNTY  COURT.  page 

1.  Appeals  from  final  decrees  only,  Nelson  v.  Thuss 5,    88 

2.  No  jurisdiction  as  to  land  disputes 5,    88 

3.  Proper  thing  to  do  suggested  when  dispute  arises  in 
that  court _ 5,    88 

4.  Has  wide  jurisdiction  in  public  road  matters,  State  ex 

rel  Abemathy  v.  Robertson _ __6,  438 

5.  Quarterly  County  Court  has  right  to  employ  attorneys, 
when,  Rice  V.  PolkCounty _ 3,  354 

CORPORATIONS.    See  Board  of  Trade. 

1.  Powers  of  to  expel  or  discipline  members.  Commission 

Co.  V.  Merchants  Exchange. ._ 3,  339 

2.  Provision  of  by-laws  as  to  trial  or  arbitration  of  differ- 
ences  - -3,  339 

COURT  AND  JURY. 

1.  Court  should  not  in  presence  of  jury  comment  on  evi- 
dence, Foster  &  Creighton  Co.  v.  Hall 1,    14 

2.  Exception  to  remarks  of __ 1,    14 

COURT  OF  CIVIL  APPEALS. 

1.  Jursidiction,  jurisdiction  of  case  appealed  to  Supreme 
Court  and  not  transferred,  Tonikson  &  Bryant  v.  City 

of  Cleveland _ 2,  363 

2.  Method  of  transferring  case 2,  363 

3 .  Will  not  grant  motion  for  voluntary  nonsuit 2,  363 

4.  Has  jurisdiction  of  appeals  in  hebeas  corpus  cases,  Her- 
bert V.  Coleman 3,  316 

COURTS. 

1.  Duty  of  with  respect  to  public  policy,  Perkins  v.  Allen- 
berg  &  Whister 2,  634 

2.  Duty  of  to  dismiss  party  who  has  come  in  with  unclean 
hands.  Candy  Co.  v.  Refining  Co 2;  608 

3.  County  Court  or  Probate  Court  has  no  jurisdiction  to 
admit  a  will  to  probate,  if  before  the  hearing  a  petition 
to  remove  the  will  to  the  Circuit  Court  for  contest  to  be 
filed,  Lowder  V.  Anderson _ _._ 4,  620 

4.  Discretion  of  Justices  as  to  voting  funds  for  public  en- 
terprises cannot  be  controlled  by  Chancery,  Gaylor  v. 
Ridenow _ _ 4,  734 

5.  But  if  assessment  be  levied  and  collected,  courts  can 
compel  application  to  purpose  for  which  assessment 
made _-_ 4,  734 

COURTS.    SPECIAL  AND  GENERAL  TERMS. 

Continuation  of  one  term  into  another  for  purpose  of  pre- 
serving right  of  appeal.  Miller  v.  Railroad  Co 1,    88 
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DAMAGES.    See  Eminent  Domain.  page 

1.  No  punitive  in  action  against  husband  and  wife  for 
slander  by  witetBeasley  v.  Hills 1,  285 

2.  What  damages  recoverable  by  father  for  death  of  minor 
son,  Coal,  Iron  &  Railroad  Co.  v.  Watts... 1,  347 

3.  Mental  suffering  as  an  element  of,  Telephone  &  TeU- 
graphCo.  v. Carter _ 1,  750 

4.  Duty  to  lessen  after  notice  of  intention  to  blast.  Tele- 
phone &  Telegraph  Co.  v.  Stonehurg __1,  241 

5.  Telegraph  company  liable  for  substantial  damages  for 
mental  suffering,  when,  Western  Union  v.  Kirkpatrick..2,    41 

6.  Measure  of  damages  for  injuries  to  growing  crops,  Rail- 
roadCo.  v.  Channel 2,  154 

7.  Punitive  damages  allowable  when,  Donelly  v.  Jackson 
Bros. 2,  408 

8 .  Speculative  damages,  not  allowed. _ 2,  408 

9.  Instructions  as  to  damages  in  malicious  prosecutions, 
Mullins  V.  Hudson 2,  352 

10.  Curing  error  of  excessive  damages  by  Appellate  Court, 
Railway  Co.  and  Transit  Co.  v.  Mallet. _ 2,  454 

11.  Excessive  damages,  when,  and  rule  for  determining- .2,  454 

12.  Inadequate,  when,  Buckneal  v.  Street  Railway  Co 2,  576 

13.  For  fright  alone,  when  and  when  not.  Railway  &  Light 

Co.  V.  Deakins 3,    78 

14.  For  physical  disorder  occasioned  by  fright _ 3 ,    78 

15.  Measure  of  in  personal  injury  cases  resulting  in  death, 
Railway  &  Light  Co.  v.  Davis - 3,  522 

16.  Measure  of  in  action  by  husband  for  death  of  wife 3,  522 

17.  Dependence  of  beneficiary  on  deceased  not  necessary. .3,  522 

18 .  M  i tigation  of  by  contributory  negligence 3 ,  522 

19.  Duty  of  party  to  minimize,  School  v.  Russ. 4,  288 

20.  Punitive  damages  allowable  in  seduction.  Baker  v. 
Bates. 4,  175 

21 .  Remittitur  required  by  judge  entitled  to  great  weight.  .4,  175 
Peete  v.  Jackson 4,  678 

22.  For  loss  of  time  must  be  averred,  Peete  v.  Jackson 4,  678 

23.  Damages  for  wrongful  killing  of  infants  not  instigated 
because  of  bad  character  of  father,  Heggie  v.  Barley... b,    79 

24.  Not  to  be  instigated  by  negligence  of  physician,  when.  .5,    79 

25.  Verdict  for  not  to  be  disturbed  when  it  is  seen  punitive 
damages  not  awarded.  Railway  &  Light  Co.  v.  Payne.. b,  611 

26.  In  such  case  instructions  authorizing  harmless  although 
case  does  not  call  for  charge,  Rosenhaum  v.  Herron 5,  630 

27.  Measure  of  damages  for  injuries  to  real  property  by 
blasting,  Drake  v.  Cotton  Oil  Co 5,  314 

DEATH  OF  DEVISEE. 

Meaning  of  and  time  to  which  referred,  Truett  v.  Cook 5,  456 
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DEATH  BY  WRONGFUL  ACT.  PAGE 

1.  Cofitinuation  of  suit  began  by  deceased  proper,  when. 
Street  RailwayCo,  v.  Prince _2,  688 

2.  Must  be  revivor  if  death  caused  by  injuries  sued  for.. .2,  688 

3.  Rules  for  ascertaining  damages  stated  and  discussed  at 
length,  Railway  &  Light  Co.  r.  Davis 3,  522 

4.  Consent  of  decedent  to  the  infliction  of  the  injury  or  his 
engaging  in  a  mutual  combat  does  not  relieve  the  wrong- 
doer of  liability  to  the  administrator  for  damages, 
Lowe  V.Collins 3,  608 

5.  Father  cannot  maintain  suit  in  his  own  name  for  killing 

of  minor  son,  Chess-Wymond  Co.  v.  Davis 4,  197 

6.  Declaration  and  suit  for  death  occurring  in  another 
State  should  cover  some  statute  or  constitutional  pro- 
vision preserving  rights,  Chunney  v.  Railroad 5,    73 

7 .  Suit  for  killing  infant  must  be  for  father' s  benefit,  Heggie 
V.Bailey _ 5,    79 

8.  Suit  not  to  be  abated  or  defeated  because  of  desertion 

by  father  or  his  bad  character... 5,    79 

9.  Right  to  recover  for  the  second  of  two  injuries  resulting 

in  death.  Railway  &  Light  Co.  v.  Henson 5,  578 

10.    Proximate  cause  of  death,  whether  due  to  prior  or  sub- 
sequent injury  for  the  jury 5,  578 

DEEDS,  CONSTRUCTION  OF. 

1 .  Dry  trust  created,  when,  Whittle  Springs  Co.  v.  Johnson.2,  324 

2.  Right  of  vendee  of  beneficiary  to  cla|m  legal  title 2,  324 

3.  Meaning  of  conveyance  to  son  and  family 2,  401 

4.  Conditions  subsequent  not  favored,  doubtful  causes 
construed  as  covenants,  Oldham  v.  Railway  Co 2,  644 

5.  Validity  of  unacknowledged  and  unwitnessed,  Leadford 
v.Leadford 3,  502 

6.  Deed  of  gift,  delivery  of 3,  502 

7.  Deed  of  gift  cannot  be  attacked  because  without  con- 
sideration.. ...3,  502 

8.  Grantee  of  unacknowledged  deed  may  file  bill  to  quiet 
title.. 3,  502 

DECREES.  Judicial  Titles,  Sales. 

Registration  of,  necessary,  when,  Willis  v.  Rust 4,  278 

DEFAULT.    Judgment  of,  Pro  confesso. 

1.  No  judgment  by  default  for  non-appearance  of  defend- 
ant and  counsel  when  pleas  are  on  file,  Martin  v.  Kirk,. 3,  595 

2.  Plaintiff  appealing  from  Justice's  judgment,  suffering 
default  in  Circuit  Court  may  bring  new  action,  Nash 

V.  Davis 3,  624 

3.  Judgment  by  default  or  decree  pro  confesso  may  be 
reviewed  upon  appeal  or  writ  of  error,  Barrow  v.  Bartow  A,  338 
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DEMURRERS.  pagb 

1.  Judgment  overruling;  does  not  prevent  giving  of  per- 
emptory instructions,  Chavin  v.  Mayor  and  City  Council  A,  317 

2.  Bad  if  too  broad,  Rowsey  v.Burkhead _ 3,  361 

3.  Upon  demurrer  to  declaration  the  latter  construed  lib- 
erally, Bransford  v.  Black 4,  714 

4.  Upon  demurrer  to  declaration  question  is  whether  any 
right  of  action  of  plaintiff  be  shown,  although  defect- 
ively stated,  Hutton  r.  Waters _ 4,  582 

DEPOSITIONS. 

Assigning  error  upon  exceptions  to  in  motion  for  new  trial, 

Railway  &  Light  Co,  v.  Owen 2,  252 

DISMISSAL  AND  NON-SUIT. 

1.  May  bring  new  action  within  one  year  after  voluntary 
dismissal,  Nash  v,  Davis _ _ 3,  634 

2.  May  be  set  aside,  Insurance  Co,  v.  Smith 3,  161 

3.  After  appeal  to  Circuit  Court,  Nash  v,  Davis 3,  634 

4.  Motion  for  non-suit  may  be  made  after  motion  for 
directed  verdict,  Sprankle  v,  Matthis 4,  515 

DIVORCE.    See  Alimony. 

1.  Impotency  of  husband  as  ground  for,  definition,  Wil- 
liams V.  Williams _ 1,  538 

2.  Quantum  of  proof 1,  538 

3.  Effect  of  upon  estate  conveyed  to  husband  and  family, 
Campbell  v.  Stacker 2,  401 

4.  Divorce  for  cruel  and  inhuman  treatment  decreed  when 
conduct  of  husband  as  whole  cruel  and  aggravating, 
Anderson  v,  Anderson 3,  423 

5.  Must  be  granted  on  averments  of  bill  and  these  must  be 
specific— - 3,  423 

6.  Male  defendant  must  give  bond  for  costs _ 3,  425 

7.  Heard  de  novo  by  Appellate  Court 3,  423 

8.  Proceedings  in  are  of  equitable  nature,  Francis  v.  Fran- 
cis  - 3,  469 

9.  No  motion  for  new  trial  necessary  in 3,  469 

10.  Decree  for  alimony  to  be  paid  in  monthly  or  yearly 
installments  valid,  Watson  v,  Campodonia 3,  698 

11.  Wife  may  file  bill  to  enforce  this  allowance.  Chapman 

v.  Chapman -._ 3,      4 

12.  Abandonment  of  wife  because  of  untidiness  not  upon 

just  cause,  Brandon  v,  Brandon 3,  517 

13.  The  ^ife  may  be  decreed  a  divorce  for  cruel  and  inhu- 
man treatment  of  husband  consisting  of  a  series  of  ab- 
normal sexual  practices,  S v,  S 4,  503 

14.  Decree  of  divorce  may  be  set  aside  for  fraud,  KeUey  v, 
Kelley _ 4,  597 
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15.  But  this  relief  must  be  sought  with  reasonable  prompt- 
ness  - - 4,  697 

16.  A  decree  of  divorce  obtained  by  fraud  may  be  annulled 
at  suit  of  wife,  even  after  death  of  husband,  Gallagher 

V.  IronCo 5,  718 

17.  Decree  of  divorce  secured  by  fraudulent  imposition  by 
foreign  court  and  false  statements  as  to  jurisdiction 

will  be  annulled _-. _ 6,  718 

18.  Must  be  actual  or  constructive  service  upon  defendant 

to  be  valid - - _-._ 6,  718 

DOGS. 

1.  Owner  of  female  dog  may  recover  for  her  destruction, 
when,  Railway  Co.  V,  Oliver , _ 3,  408 

2.  Owner  of  may  sue  for  negligent  spreading  of  poison, 
King  v,  Durdap _ 4,  679 

3.  Dog  accompanying  friend  of  the  owner  in  a  fox  chase 

not  running  at  large  in  violation  of  Act  1901  -._ 4,  679 

DOMICIL. 

1 .  Change  of,  how  effected,  Mayor  and  Aldermen  ofBrouma" 
ville  V.  Man _ _ 5,  666 

2.  Bearing  upon  question  of  municipal  taxation 6,  666 

DOWER. 

1.  Wife  may  be  endowed  out  of  lands  held  by  husband  in 
determinable  fee,  Johnson  v,  Johnson. _.4,  118 

2.  Dower  in  Tennessee  is  same  as  at  common  law  except 

as  to  all  lands  held  in  coverture --_4,  118 

DRUMMERS. 

1.  Notice  to  drummer  of  dissolution  of  firm  binding  upon 
wholesaler  as  to  future  sales,  Cheek  &  Sons  «.  Bottling 
Works _ 2,  614 

2.  Entitled  to  commission,  when,  Bollis  v.  Produce  Co 3,  488 

DURESS,  Plea  of. 

1 .  Plea  of  duress  to  suit  upon  note  must  be  sworn  to,  Brah- 

son  t.  Tinsley _ 4,  607 

2.  If  plaintiff  takes  issue  upon  plea  not  sworn  to  he  waives 
defect 4,  607 

DUE  PROCESS.   Law  of  the  lar^  equal  protection  of  the  laws. 
These  principles  must  be  observed  in  the  passage  and  en- 
forcement of  municipal  ordinances.  City  of  Nashville  v. 
Eager. 5,  193 

EASEMENT  OP  WAY. 

1.  Acquisition  by  user,  Clayton  v.  Wise... 1,  620 

2.  Mere  threats  to  interrupt 1,  620 

3.  Right  of  claimant  against  purchaser  of  servant  estate.  1,  620 

4.  Easement  of  way  apparent 1,  620 

6.    No  abandonment  or  relinquishment,  when 1,  620 


698  INDEX. 

EASEMENTS.  page 
Parties  adjacent  to  railroads  should  before  building  ascer- 
tain railroad  limits,  Railroad  Co.  v.  Fort 3,  723 

EMINENT  DOMAIN. 

1.  Elements  of  value  of  property  taken,  Railway  Co.  9, 
Stay -_ 1,  134 

2.  With  reference  to  what  period  damages  assessed 1,  134 

3.  Opinion  of  owner  as  to  value 1,  134 

4.  Evidence  of  purchase  price  at  private  sale  irrelevant..!,  134 

5.  Member  of  jury  of  view  may  be  witness,  McLean  «. 
Union StationCo _._ ..^-.l,  467 

6.  Deeds  to  adjacent  property  not  admissible -.1,  457 

7.  Bids  for  adjacent  property,  evidence  of  not  admissible.  1,  457 

8.  Liability  of  county  for  incidental  damages  occasioned 

by  laying  out  public  road,  RoadCommissioners  v,  Jones  A,  710 

9.  Damages  to  be  assessed  at  a  sum  certain. -. 1,  710 

10.  Rights  of  landowners  to  rents,  Hewgley  v.  RailroadCo. _3,  184 

11.  Exhaustion  of  power  of  Eminent  Domain,  second  exer- 
cise  _. ___ _ _3,  184 

12'.  Injuries  to  the  good  will  or  trade  of  a  mercantile  busi- 
ness, Lenjio.  Union  Station  Co 3,  218 

13.  Railroad  does  not  by  first  appropriation  exhaust  its 
power,  Hewgley  V,  RailroadCo _ 3,  185 

14.  Cost  of  removing  personal  property  as  damages,  Timi 

V.  Union  Station  Co. _ .3,  212 

15.  Petitioner  should  first  introduce  all  his  evidence,  in- 
cluding land  value  and  damages,  Power  Co.  v.  Cleage..,5f  417 

ELECTIONS.    Judges  of,  Election  Officers. 

1.  Utterances  of  election  judges  as  to  qualification  of 
voters  privileged 718 

2.  Election  commissioners  of  a  county  may  be  compelled 
by  mandamus  to  discharge  their  duty  of  canvassing  the 
returns  of  a  general  election  made  to  them.  State,  Parkey 

V.  Carr _ 4,  435 

3.  May  be  compelled  to  reassemble  and  recanvass,  when. .4,  435 

4.  Duty  not  ended  by  resignation _ 4,  435 

ERRORS. 

No  reversal  for  errors  that  did  not  affect  the  result.  Mayor 

and  City  Council  v.  Patton 2,  515 

Donnelly  v.  JacksonBros.. 2,  404 

ESCROW. 

What  is  placing  in  escrow,  Tully  v.  Melehn 1,    72 

ESTATE. 

An  estate  may  be  created  by  estoppel,  Covington  v.  McMur- 

ray 4,  378 
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ESTOPPEL.    See  Estate,  page 

1.  Of  parol  vendee  to  deny  right  of  holder  of  vendor's  lien 
note  to  enforce  same,  Simmons  v.  Wes  Eidens 1,    56 

2.  Estoppel  of  stayor  to  deny  liability,  when,  Anderson  v. 
Carter.. j. 3,  565 

3.  Estoppel  of  party  to  dispute  mutual  interpretation  of 
contract,  McLendon  v.  Bromley 3,  494 

4.  The  doctrine  of  equitable  estoppel  discussed  and  ap- 
plied. Walker  V,  Walker 3,  670 

5.  Subscriber  to  church  or  charity  fund  estopped  to  deny 
liability,  when,  Trustees  r.  CaldweU _ 4,    30 

6.  A  party  who  has  for  a  long  time  permitted  another  with 
knowledge  of  the  public  to  draw  bills  of  exchange  upon 
him  is  liable  without  formal  acceptance,  McQtuen  v. 
Bank _ 4,  428 

7.  Carrier  who  issues  to  one  person  bill  of  lading  for  prop- 
erty of  several  estopped  to  dispute  the  party's  rights  to 

sue,  Renegar  v.  Railway  Co 5,  243 

8.  One  may  estop  himself  by  course  pursued  in  lower  court 
to  make  certain  issues  in  appellate  court,  Railroad  v. 
Hobbs .-_. __._ _.5,  291 

9.  Party  may  by  treating  the  pleadings  as  embracing  cer- 
tain issues  be  held  estopped  to  take  contrary  position 

in  higher  courts,  Railway  &  Light  Co.  v.  Johnson 5,  504 

10.    Of  insured  to  deny  failure  of  consideration  of  note  for 

insurance,  Moore  9.  Insurance  Co 5,  299 

ESTRAY. 

Taker  up  of  an  estray  has  no  lien  until  compliance  with 

Code  sections  on  the  subject,  Elliot  v.  Battle 4,  693 

EVIDENCE. 

1 .  As  to  speed  of  automobiles,  Cochran  v.  Pavise 1 ,      1 

2.  Of  non-experts  as  to  value  of  land  sought  in  condemna- 
tion cases.  Railway  Co.  V,  Seay __ _.. 1,  134 

3.  Proving  words  in  action  of  slander, Beasley  v.  Hills..  A,  785 

4.  Opinions  of  witnesses  on  issues  involved  not  admissible. 

Telephone  &  Telegraph  Co.  v.  Stoneking _  1 ,  741 

RailwayCo.v.  Hicks 1,  513 

5.  Deeds  to  adjacent  property  not  admissible  in  condem- 
nation suits,  MdLean  t.  Union  Station  Co 1,  457 

6.  Examination  of  experts  and  evidence  of  experiments, 
Owen  V.  Railway  &  Light  Co _ .  _1,  413 

7.  Volunteered  statement  of  witness  should  be  objected  to, 
McLean  v.  Union  Station  Co 1,  459 

8.  Proof  of  discharge  in  bankruptcy,  Doyle  v.  Fly 1 ,  263 

9.  Of  falsity  of  charge  in  action  of  slander,  Beasley  v.  Hills.  1 ,  285 
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10.  Not  error  to  sustain  objection  to  a  question  calling  for 
several  matters,  some  of  which  irrelevant,  Railtoay  4k 
LighlCo,  v.Barneti 1,  572 

11.  Error  in  admission  of,  err«d  by  cross-examination  and 
statement  by  trial  judge,  Telephone  &  Telegraph  Co, 

V.  Carter 1,  750 

12.  Statements  of  sick  person  as  to  bodily  condition 1,  750 

13.  Foreign  constitutions  and  statutes.  Railroad  Co,  v. 
Wade - 1,  780 

14.  As  to  speed  of  street  cars,  Railway  Co.  v.  Scardan 1 ,  679 

15.  Competent  to  prove  prior  sexual  intercourse  between 
relatrix  and  defendant  in  bastardy  proceedings,  Farrar 

V.  Stale - 2,  307 

16.  Overcoming  presumptive  evidence.  Railway  Co,  v. 
Fuller... -.- 2,  343 

17.  Parol  incompetent  as  to  intention  of  parties  to  release, 
Branch  v,  Jarret __.l,  419 

18.  Declaration  of  servant  as  to  relation  not  competent 
against  master,  Loehs  v .  Interurhan  Railway .2,      1 

19.  Declaration  of  injured  person  competent  as  part  of 

res  gestal,  when,  Kennedy  v.  Railway  Co 2,  103 

20.  Competent  for  engineer  to  state  that  he  did  everything 

in  his  power  to  stop  engine 2,  103 

21 .  Statement  of  owner  of  automobile  while  inquiring  about 
particulars  of  accidents  as  to  ownership  competent, 
Lynde  v.  Browning 2,  262 

22.  Evidence  that  other  horses  had  become  frightened  at 
object  in  street  competent.  Mayor  and  City  Council  v, 
Patton -- 2,  515 

23.  Right  to  retain  pistol  as  evidence,  McDonald  v.  Weeks.  .2,  600 

24.  Competent  to  show  running  of  trains  over  dead  body 
several  times  in  action  for  wrongful  killing.  Railroad 

Co.  V.Salmon _ 2,  721 

25.  Positive  and  negative  not  contradictory,  when,  RaiU 
roadCo..v.  Killingewarth 3,    56 

'26.    Presumption  as  evidence  disappears,  when 3,    56 

27.  Opinions  of  non-experts  as  to  sanity,  Wheeler  v.  Parr..Zf  375 

28.  Courts  will  judiciously  notice  almanac  dates 3,  477 

29.  Copy  of  bill  of  lading  competent,  when.  Railroad  v. 
Walker 3,  511 

30.  Of  previous  injuries  admissible,  when,  Ellis  v.  Cotton  Oil 

Co _. 3,  642 

31.  Court  may  require  physical  examination.  Railroad  v. 
Koonce _ 4,      1 

32.  Of  specific  acts  when  proper  upon  inquiry  as  to  general 
character,  JBaA;er  v.  Boies 4,  175 
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33.  Judicial  notice  that  railroad  is  an  interstate  carrier, 
RailroadCo.  v.  Xigas _ 4,  257 

34.  Of  matters  not  pleaded  but  necessarily  or  usually  con- 
nected with  facts  covered  competent,  Railroad  Co,  v. 
Hunter _ 4,  465 

35.  Of  mortality  tables  competent  although  party  did  not 

die, 4,  466 

36.  Exceptions  to  evidence  made  in  lower  court  cannot  be 
changed  in  Appellate  Court .A,  465 

37.  Presumption  that  evidence  withheld  prejudicial 4,  465 

38.  The  difference  between  positive  and  negative,  Railroad 

Co.  V.  Ahhot - --.5,    22 

39.  Weight  of;  destruction  of  negative  by  positive 5,    22 

40.  If  evidence  incredible  should  not  be  submitted  to  jury. 
Railroad  v.  Justice _ 5,    69 

41.  Injured  plaintiff  may  testify  as  to  advice  of  physician, 
Railway  &  Light  Co.  v,  Rogers ^ _>5,  718 

^.  Possession  of  liquor  license;  holder  may  rebut  pre- 
sumption from,  Baker  v.  State  of  Tenn 5,  292 

43.  Inferior  workmen  may  testify  as  to  duties  of  foremen, 
Adams  V,  RailroadCo _ 5,  373 

44.  Printed  rules  may  also  be  proved  by _>, 5,  373 

45.  Declaration  of  testator  before  and  after  making  will 
competent,  when,  Haire  v.  Smith _ _.5,  304 

46.  Other  wills  may  be  shown,  when 5,  304 

EXEMPTIONS. 

Necessary  wearing  apparel,  is;  trunk  not.  Turner,  Staley  & 

Son .' 3,    47 

EXECUTION  SALES. 

May  be  set  aside,  when,  Owen,  Moosely  Co.  v.  Beard 3,    82 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executor  not  bound  to  pay  expenses  of  widow  unless  so 
directed  by  testator,  FZof^d  v.  Gill 5,  129 

2.  Decree  against  estate  of  decedent  construed  to  be 
against  personal  representative.  Banks  Grocery  Co.  v. 
Wheatley _ _._ 5,  251 

3.  Executor  represents  testator  in  publishing  will,  Harris 

V.  TrustCo 5,  678 

4.  Personal  representative  maintaining  suit  for  personal 
benefit  liable  for  costs,  Bennet  v.  Life  Insurance  Co 5,  710 

EXTORTION. 

1.  Defined,  Marr  9.  Mttrp^V 5,  159 

2.  Acceptance  of  unad judged  by  justice  is.  _ l5,  159 
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Practice  in  such  cases  and  habeas  corpus  eases  connected 

therewith,  Herbert  v.  Coleman 3,  316 

FARMERS  AND  PEDDLERS. 

Farmers  not  to  be  classed  as  peddlers  nor  taxed  as  such» 

City  of  Nashtnlle  V.  Hayes _ 5,  193 

FEDERAL  EMPLOYERS'  LIABILITY  ACT.     See  Master  and 
Servant. 
Does  not  abolish  defense  of  assumption  of  risk  except  as 

expressly  stated,  Railroad  Co.  ».  Xigas. ._ 4,  257 

FENCING  ACT.    See  Railroads. 

1 .  Railroad  not  liable  for  killins^  of  stock  on  unf enced  track 

by  mere  license  of  track,  Railroad  Co.  v.  Light -_4,  262 

2.  Railroads  may  contract  with  landowners  for  latter  to 
maintain  fences  and  exempt  railways  from  liability  for 
stock  killed,  Railroad  v.  Hohhs _ _ 5,  282 

3.  But  contracts  strictly  construed  and  not  favored 5,  282 

4.  Must  contain  description  of  territory 5,  282 

5.  Exemption  not  extended  license  of  sub-tenant 5,  282 

6.  Long  continued  gaps  in  fence  may  evidence  abandon- 
ment  5,  282 

7.  Burden  of  proof  on  animal  owner  to  show  injury  by 
moving  cars,  but  may  be  proven  by  circumstances 5,  282 

FINDINGS  OF  FACT. 

1.  Part  of  technical  record,  Railroad  Co.  v.  Brown  and 
Brown  &  Moran _ __ 1,  269 

2.  What  should  be  included  in..-, _ 1,  269 

FIRE  INSURANCE. 

1.  Meaning  of  term  good  condition  when  used  with  refer- 
ence to  buildings,  Kittrel  v.  Insurance  Co 1,  253 

2.  Knowledge  of  agent  of  condition  of  premises 1 ,  253 

3.  Companies  not  liable  for  penalty  when  they  defend  on 
good  faith  and  upon  reasonable  grounds 1,  253 

4.  Clause  prohibiting  double  insurance  violated,  when. 
Smith  V.  Insurance  Co 1,  721 

FOREIGN  CORPORATIONS. 

Service  of  process  upon  manager  while  in  State  sufficient, 

Madigar-Walsh  Co.  v.  McLean ._ 2,  693 

FORESTALLING  AND  REGRATING. 

1 ..   Defined,  City  of  Nashville  v.  Hayes. .5,  193 

2.    May  be  prohibited  by  municipality .5,  193 

FRAUDULENT  SALES  AND  CONVEYANCES. 

Property  fraudulently  conveyed  may  be  levied  upon  by 

execution  against  vendor,  Cryer  v.  Mayfield- 5,  537 
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FURNISHER'S  LIEN.    Railroad  Construction.  page 

1.  Coal  company  furnishing  coal  to  a  railroad  contractor 
has  no  lien  on  railway,  Bon  Air  Coal  &  Iron  Co.  v.  Rail- 
road  - _ _ 4,    37 

2.  Necessity  of  showing  contract  with  contractor,  Christie 

V.  Williamson. _ 4,  161 

3.  Contractor  necessary  party  in  suit  to  enforce 4,  161 

4.  Bill  to  enforce  must  be  filed  in  time  and  should  describe 
pTOperty, Crumley  V.  ReiconCo. 4,  646 

5.  Time  during  which  furnisher  restrained  from  suing  as 
involved  in  litigation  with  owner  not  counted .4,  646 

GARNISHMENT. 

Payment  by  garnishee  to  judgment  after  service  of  writ, 

Telephone  &  Telegraph  Co.  v.  Jenkins 1,  203 

GIFT. 

Deeds  to  land  delivered  binding  on  grantor's  heirs  although 

grantee  not  put  in  possession,  Leadford  v.  Leadford 3,  502 

GROWING  CROPS. 

1.  Measure  of  'damages  for  injuries  to,  Railroad  Co.  v. 
Channel... _ 2,  164 

2.  When  they  pass  with  land  sold,  Mullins  v.  Hudson 2,  354 

GROWING  TIMBER. 

1 .  Contract  for  sale  of,  Bitner  v.  Stamps _  _2,  218 

2.  Title  to  under  contract  limiting  time  of  removal, 2,  218 

GUARDIAN  AND  WARD. 

1.  Marriage  of  female  guardian  does  not  terminate  female 
guardianship,  Gleason  v.  Coal  Co 2,  278 

2.  Husband  jointly  responsible  with  wife  when  latter  is 
guardian _ 2,  278 

HABEAS  CORPUS. 

1.  Party  appealing  required  to  secure  costs,  Tanksley  v. 
State, ...1,  356 

2.  Not  proper  proceeding  to  determine  guilt  or  innocence 

of  criminal  charge,  Cullom  v.  O'Brien _ 3,    15 

HIGH  SCHOOL. 

Quarterly  Court  cannot  be  mandamused  to  vote  funds  for 
the  maintenance  of  a  high  school  system  which  it  had 
heretofore  established,  Gaylor  v.  Ridenow 4,  734 

HIGHWAYS.    See  Street  Railroads. 

HOMESTEAD. 

1.  Neither  parol  vendee  nor  wife  can  claim  homestead 
against  demand  for  purchase  money,  Simmons  v.  Wes 
Edens _ _ _ i,    66 

2.  Husband  may  elect  to  take  homestead  in  life  estate, 
Porter  v.  Porter _ _ _..2,    91 
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3.  Estoppel  of  wife  to  claim  homeetead,  when 2,    91 

4.  When  right  of  wife  to  elect  accrues 2,    91 

5.  Wife  has  none  in  land  verbally  sold  by  husband  while 
both  were  residing  out  of  State,  Bums  v.  Ralston. 4,  451 

6.  Wife  bound  by  election  of  husband  made  in  good  faith  .4,  451 

7.  Election  of  husband  may  be  inferred  by  retention  of 
other  tract 4,  461 

8.  Several  adjoining  lots  may  be  treated  as  homestead. 
Nelson  v.  Thuss 5,    87 

9.  Widow's  right  to  before  assignment  is  a  mere  claim.  .5,    87 

10.  Homestead  statutes  and  constitutional  provision  lib- 
erally construed _ 5,    87 

11.  Proceeds  of  when  voluntarily  conveyed  not  exempt, 
Dunn  V.  McLeary. _ 5,  600 

12;    Lumber  placed  on  not  exempt 5,  600 

13.    Husband  cannot  create  judicial  lien  upon  so  as  to  defeat 

wife --...-_ _ 5,  600 

HUSBAND  AND  WIFE.    Married  Women. 

1.    Husband  not  liable  for  punitive  damages  for  slander  by 

yrite,  Beasley  V.  Hills _ 1,  286 

2.^  Married  woman  living  apart  from  her  husband  cannot 
rely  upon  the  disability  of  coverture  to  prevent  issuing 
of  statute  of  limitation^,  Chavin  v.  Mayor  and  City  Coun- 
cil  -- 1,  317 

3.  Right  of  husband  of  infant  wife  to  file  bill  for  sale  of 
lands,  McNish  v.,  Bryan 2,  443 

4.  Husband  of  female  guardian  responsible  for  her  man- 
agement of  trust,  Houston  r.  Raulston __-2,  272 

5.  Negligence  of  husband  not  imputed  to  wife.  Mayor  and 
City  Council  v.  Patton 2,  516 

6.  Conveyance  to  as  tenants  in  common,  Washburn  and 
Cason  V,  Moore 3,  268 

7.  Separate  maintenance  may  be  decreed  although  no 
ground  for  divorce.  Chapman  v.  Chapman. 3,     3 

8.-  Right  of  divorced  wife  to  recover  for  necessaries  fur- 
nished minor  child.  Roths  v.  Roths _._ 3,  557 

9.    Conveyance  by  husband  and  children  to  wife  and 

mother  creates  separate  estate,  Ferguson  v.  Anderson.  A,    64 

10.  Husband  has  rights  to  rents  of  wife's  general  or  sepa- 
rate estate,  when 4,    56 

11.  Deed  of  husband  and  wife  conveying  land  of  infant  wife 
voidable  by  wife  at  any  time  during  coverture  or  after- 
wards. Bowers,  Winsett  v.  Henning... 4,  699 

12.  May  be  avoided  by  deed  to  another 4,  698 

13.  Wife  entitled  to  possession  after  avoidance 4,  698 

14.  Vendee  entitled  to  reimbursement  for  improvements.. 4, 
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15.  Conversion  of  wife's  personalty  by  husband  matter  of 
intention,  Searbarough  v.  Ford. 4,  721 

16.  Gift  of  personalty  to  wife  not  taken  possession  of  by 
husband  remains  hers,  Barney  &  Hinds  v.  RorwXdson,.^  306 

17.  Property  purchased  by  wife  with  funds  not  reduced  to 
possession  cannot  be  taken  for  husband's  debts 4,  306 

18.  Husband  may  sue  employers  of  wife  for  loss  of  services 
although  employer  knew  nothing  of  marriage,  Steam 
Laundry  v.  Johnson 5,  173 

19.  Wife  cannot  sue  husband  for  assault  and  battery  com- 
mitted while  living  together,  not  changed  by  Acts  1913, 
chapter  26,  Tilliencamp  v.  Rippetoe... _  _ _  .5,  132 

20.  Husband  cannot  incumber  homestead,  Dunn  v,  Mc- 
Leary __-5,  600 

ILLEGAL  CONTRACTS. 

Attitude  of  court  toward,  Wilson  &  Co.  v,  Cookeville 2,  630 

ILLEGITIMATE. 

Mother  of  illegitimate  minor  may  sue  for  abduction  of, 

Jennings  v.  Brown 3,  113 

IMPLIED  WARRANTY. 

1.  None  by  manufacturers.  Fire  Works  Co.  v.  Wilson 5,  388 

2.  None  by  retailer,  when,  WcUts  v.  Furniture  Co 5,  367 

INDEPENDENT  CONTRACTORS. 

1.  Liability  of  party  letting  contract  for  blasting.  Tele- 
phone  &  Telegraph  Co.  v.  Stoneking 1,  241 

2.  Plea  of  no  defense  for  injuries  from  unruly  animal  being 
broken  in  street;  Sills  v.  Laiham 3,  141 

3.  A  railway  company  is  liable  for  destruction  of  spring 
of  adjacent  landowner  which  it  had  obligated  itself  to 
protect,  and  this  responsibility  not  avoided  by  letting 
work  to  independent  contractors,  Railway  Co.  v.Beaity.Z,  186 

INFANTS— INFANCY.    See  Parent  and  Child  and  Next  Friend. 

1.  Infant  may  be  guilty  of  contributory  negligence,  Bur- 
chiel  V.  Street  Railway  Co .-2,  576 

2.  Father  of  liable  for  acts,  when.  Railway  &  Light  Co.  v. 
Overton... 2,  252 

3.  Right  of  husband  of  infant  wife  to  have  land  sold,  Me- 
Nish  V.Bryan 2,  443 

4.  Marriage  of  female  under  twelve  voidable,  Jordan  v. 
Manning.  __ 2,  130 

5.  Infant  may  disaffirm  contract  for  purchase  of  furni- 
ture, Sfcarp  &  Wherry  V.  Harris 2,  560 

6.  Cannot  sue  for  damages  for  permission  given  him  by 
pool  room  manager  to  play  pool  in  violation  of  law, 
Griffin  v.  Dickerson _ .-4,  409 

46 
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1.  When  voluntary  dismissal  of  bill  to  enjoin  collection  of 
judgment  defendant  entitled  to  judgment  by  motion, 
Ashby  V .  Lyles-Blaek Co.- _ 1,  160 

2.  Parties  learning  of  should  obey,  Insurance  Co,  v.  Fisher. 5,  232 

INNOCENT  PURCHASER. 

1 .  Not  to  be  affected  by  reformation  of  instrument,  Sands 

V,  Hickman _ 3,  280 

2.  Is  not  as  to  remaindermen  when  informed  that  deed 
does  not  contain  intention  of  grantor -3,  280 

3.  Plea  of  not  available,  when  Covington  o.  McMurry...^,  378 

INSOLVENT  ESTATES.    UNREGISTERED  MORTGAGE. 
Holder  of  unregistered  mortgage  not  recorded  until  after 
death  of  mortgagor  and  suggestion  of  insolvency  not 
entitled  to  priority,  Raht  v,  Warren... 5,  116 

INSURANCE. 

1.  Liability  of  shareholder  in  mutual  company  for  un- 
earned portion  of  premium  note,  Gleason  v.  /nsuranee 

Co _ 2,  376 

2.  Company  not  liable  for  penalty  if  it  succeeds  in  reduc- 
ing amount  demanded  by  insured,  Insurance  Co.  v, 
Allen _ 2,  479 

3.  Insured  must  show  loss,  failure  to  pay  and  detriment 
before  right  to  recover  penalty 2,  479 

4.  Estoppel  of  Insurance  Co.  to  insist  on  provision  as  to 
proofs  of  loss  on  blanks,  Insurance  Co,  v.  Smith 3,  161 

5 .  Substantial  compliance  therewith ?,  161 

6.  No  penalties  if  claim  resisted  in  good  faith 3,  161 

7.  Judgment  against  foreign  insurance  company  doing 
business  in  State  has  same  validity  as  judgment  after 
personal  service  of  process,  Barrow  r.  Barrow -.. 4,  338 

8.  Where  constitution  and  by-laws  of  fraternal  order  au- 
tomatically suspend  holder  after  default  for  specified 
weeks  local  council  cannot  remit  nor  waive  forfeiture 
without  authority  of  national  council,  Genegan  v.  Junior 
Order 5,  225 

9.  Acceptance  of  arrears  by  local  council  does  not  rein- 
state  _ _.- .-6,  226 

10.  Premium  note  for  fire  insurance  not  collectible  when 

risk  not  attached,  Moore  v.  Insurance  Co 5,  299 

11.  But  policy  holders  may  be  estopped  to  insist  upon  fail- 
ure of  consideration _ 6,  299 

12.  Beneficiary  of  life  policy  on  person  killed  because  of 
and  while  violating  law  cannot  recover.  Life  Insurance 

Co.  V.Bennett __ _. _5,  716 
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INSTRUCTIONS  TO  JURIES.    SPECIAL  REQUESTS.    See 
Charge  of  Court.    Jury  Trial.  page 

1.  Judge  should  state  and  explain  the  issues  involved, 
Coehran  v.  PavUe 1 

2.  Should  not  instruct  jury  about  matters  evidence  of 
which  was  excluded  by  him,  Foster  &  Creighton  Co.  v. 
Hall 1 

3.  Requests  for  additional  instructions  must  be  made, 

when,  Coehran  v.  PavUe 1 

Cohen  v.  Pinson 1 

Railway  Co,  v.Broum _ 1 

4.  Practice  of  simplifying  issues  commended,  Railway  Co. 
v.Brotvn..... 1 

5.  Assuming  existence  of  undisputed  fact  in  civil  cause 
not  error .'. 1 

6.  Effect  of  joint  request  for  peremptory  instructions, 

Railway  Co.  v.  Crutcher.. 1 

Aryenshtatt  v.  Mayor  &  Aldermen _ 1 

7.  Instructions  with  respect  to  duty  of  jury  in  assessment 
of  damages  not  erroneous,  when,  Telephone  &  Telegraph 
Co.  V.  Carter __ I 

8.  No  reversal  for  erroneous  instruction  that  did  not  prej- 
udice appellant,  Railway  Co.  v.  Seanlan 1 

9.  Question  of  negligence  in  operation  of  automobile  for 
the  jiiry,  Cochran  v.  Pavise.- 1 

10.  Instruction  to  disregard  the  testimony  of  certain  wit- 
nesses erroneous,  McLean  v.  Union  Station  Co 1 

11.  Error  to  confuse  inconsistent  Federal  and  State  laws, 
Railway  Co.  v.  Howard _. 1 

12.  Curing  errors  in  admission  or  rejection  of  evidence  by, 
Donnelly  v.  JacksonBroa 2 

13.  General  definition  of  due  care  sufficient  in  absence  of 
special  request.  Railway  &  Light  Co.  v.  Roth ..2 

14.  Court  may  charge  upon  matters  constructively  within 
averments  of  declaration,  Caeey-Hodgea  Co.  v.  Browning. 2 

15.  Charge  in  malicious  prosecution  as  to  right  of  jury  to 
return  nominal  damages  erroneous,  when,  Mullins  v. 
Hudson _ _-2 

16.  Instructions  respecting  issues  or  statements  with  refer- 
ence to  matters  not  in  issue  error.  Mayor  &  City  Coun- 
cil V.  Palton^.. -_ -._ 2 

17.  Assumption  of  facts  erroneous,  when  disputed 2 

18.  Duty  of  counsel  to  present  special  requests  when  the 
Court  defectively  states  contention 2 

19.  No  error  in  refusing  to  give  special  requests  when  de- 
fendant absolutley  liable,  McNabh  v.  Gannaway 3.    78 
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20.  When  contributory  negligence  that  is  remote  is  shown 
juries  should  be  instructed  that  they  must  instigate 
damages,  Railway  v.  Overcast 3,  235 

21.  Error  of  Court  respecting  damages  cured  by  remittur.  .3,  235 

22.  Submitting  instructions  not  reversible  unless  harm  re- 
sults, James  v.  Street  Railway  Co 3,  2d8 

23.  Confounding  of  assumption  of  risk  and  contributory 
negligence  not  reversible  if  jury  understood  instruc- 
tions and  no  prejudice  resulted.  Street  Railway  Co.  v. 
Graham _ _._ __. 3,  533 

24.  Courts  should  distinguish  assumption  of  risk  and  con- 
tributory negligence  when  both  defenses  arise,  Turney 

V.  Railroad 3,  678 

25.  Court  should  tell  the  jury  what  issues  they  are  to  try, 
GlasaCo.  v. Cannon *. --5,    51 

26.  And  in  stating  the  issues  and  contentions  should  be  rea- 
sonably accurate  and  full -. .5,  51 

27.  Should  state  theories  of  both  sides .5,    51 

28.  Special  requests  may  be  modified  so  as  to  conform  to 
issues  and  be  sound,  Heggie  v,  Bailey,  _  _  _ 5,    79 

29.  Instruction  as  to  negligence  does  not  invade  province 

of  jury,  when.  Railway  &  Light  Co,  v,  Payne 5,  611 

30.  Jury  should  not  be  instructed  about  issue  not  supported 

by  evidence -..5,  611 

31.  Court  may  call  attention  of  jury  to  certain  facts  in 

will  contest,  Haire  v.  Smith _ 5,  304 

INTOXICATING  LIQUORS. 

Burden  on  seller  to  show  license  to  sell,  Perkins  v,  Allen- 
burg  &  Wheeler. 2,  634 

INTOXICATION. 

1.  .Does  not  excuse  exercise  of  due  care,  Railroad  Co.  v. 

Hall  &  Cooper ___ 5,  491 

2.  Liability  of  railway  for  killing  drunken  person. 5,  491 

JOINT  TORTFEASOR. 

Contribution  may  sometimes  be  forced  among,  Holland  v. 

Railway  &  Light  Co 5,  384 

• 

JUDGMENTS.    Motion  and  Arrest. 

1.  Confession  of  by  power  of  attorney,  Doyle  v.  Fly 1,  263 

2.  Recovery  of  money  collected  upon  judgment  afterward 
reversed 1,  263 

3.  Motion  in  court  of  should  be  made  in  court  below.  Rail- 
road Co.  V.  Brown  and  Brown  &  Moran 1,  269 

4.  None  for  inconsistency  in  pleading,  Telegraph  Institute 

V.  Cassanova _ 3,  175 
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5.  Action  rendered  against  an  insurance  company  doing 
business  in  a  State  is  a  domestic  judgment,  Barrow  v. 
Barrow _ .__ .4,  338 

6.  A  resident  defendant  cannot  insist  for  non-resident  that 
judgment  is  void 4,  338 

JUDICIAL  NOTICE. 

1 .  Does  not  extend  to  foreign  constitutions  and  statutes, 
RailroadCo.  v.  Wade _-l,  780 

2.  Of  interstate  railway,  Railroad  Co.  r.  Xigas 4,  257 

JUDICIAL  SALES. 

Right  of  purchaser  at  Chancery  sale  to  have  reference  for 

tax  liens,  Tarpley  v.  Marshall 1,  215 

JURISDICTION .    See  Local  Jurisdiction, 

1.  What  essential  to  give  Court  jurisdiction,  Jonhston  v, 
Hoyall - -- 2,  163 

2.  Pleadings  must  present  issues  for  decision,  McNish 
V.Bryan 2,  443 

3.  Determined  by  pleadings,  Washburn  v.  Cason  &  Moore. Z,  268 

4.  Courts  of  this  State  no  jursidiction  of  trespass  or  of  in- 
junction to  enjoin  trespass  on  lands  of  another  State, 
Brown  v,  Dayton  Coal  &  I.  Co 3,  395 

5.  A  policy  of  insurance  may  be  the  subject  of  an  action 
qvxisi  in  rem  such  as  will  support  judgment  against  a 
non-resident,  Barrow  v.  Barrow 4,  339 

6.  Justice  of  the  Peace  has  none  in  suits  for  penalties.  Rail- 
wayCo.  V.Gregg 4,  402 

7.  State  Court  may  enforce  rights  or  duties  prescribed  by 

Federal  statutes,  when,  Morgan  v.  Railway 4,  492 

8.  Chancery  Court  has  jurisdiction  to  prevent  discrimina- 
tion by  carrier  between  interstate  and  intrastate  ship- 
ments, idem 4,  491 

9.  An  action  for  injury  occasioning  injury  to  realty  transi- 
tory, Wilson  V.  Lumber  Co _ 5,  353 

10.  County  Courts  have  jurisdiction  of  public  road  and 
turnpike  construction.  State  ex  rel  Abernathy  v.  Robert- 
son  5,  438 

11 .  Chancery  may  enjoin  suit  in  foreign  court.  Insurance  Co. 
V.Fisher 5,  233 

JURY  AND  JURY  TRIAL.    See  Challenges. 

1.  Remarks  of  trial  judge  in  presence  of  improper,  when, 
Foster  &  Creighton  Co.  v.  Hall 1,    14 

2.  Exclusive  judges  of  credibility  of  witnesses,  McLean  v. 
Union  Station  Co 1,  457 

3.  Selection  of  jury  by  ballot,  practice,  Railway  &  Light 

Co.  V.Owen.... 2,  25? 
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4.  Peremptory  challenge  of,  necessity  of  showing  accept- 
ance of  undesired  jurors,  Railway  Co.  v.  ESdtoards  & 
McMurry _2,  125 

5.  Contributory  negligence  question  for  jury,  when,  Rail- 

&  Light  Co.  v.  Roth 2,  289 

6.  Good  faith  of  interference  with  contractual  relations 
question  for  jury,  Smith  v.  GerrU _ 2,    65 

7.  Right  of  party  to  go  to  jury  in  negligence  on  theory  of 
circumstantial  evidence  denied,  when,  Pryor  v.  Rad- 

way  Co _ _ 2,  198 

8.  Right  of  j ury  to  take  out  written  evidence  denied,  Sinard 

V.  Harris _ 2,  486 

9.  Prejudicial  remarks  of  Court  in  the  presence  of  the 
jury,  Mayor  and  City  Council  v.  Paiton 2,  515 

10.  Question  as  to  whether  a  transaction  occurred  on  Sun- 
day was  for  jury.  Cook  v.  Carmichael 3,  477 

11.  Appellate  Court  will  presume  jury  obeyed  instructions 

to  disregard  evidence.  Baker  v.  Boies _.-4,  175 

12.  Questions  of  good  faith  implied  authority  for  jury, 
Bank  of  Henning  v.  Graves _ _ 5,  262 

13.  Quo  warranto  is  equitable  proceeding  and  jury  trial  not 
matter  of  absolute  right,  State  ex  rel.  Ahernaihy  v.  Rob- 
ertson  _ _ 5,  438 

JUSTICE  OF  THE  PEACE.    Practice, 

1.  Sufficiency  of  in  warrant  of  against  railway  company 

for  defective  cattle  guard,  Hardin  v.  Railway  Co .1,  359 

2.  Warrant  for  injuries  to  shipment  does  not  indude  dam- 
ages for  delay 1,  359 

3.  Party  may  state  in  warrant  two  forms  or  causes  of  ac- 
tion. Telegraph  Institute  v.  Cassanova _ 3,  175 

4.  Warrant  of  sufficient,  when,  Stowers  v.  Ware 3,  431 

5.  Presumption  of  regularity  of  proceeding  before, 3,  431 

6.  Filing  of  evidence  of  debt  before 3,  431 

7.  Proper  practice  in  appeals  from  when  appellant  fails  to 
appear... 3,  431 

8.  The  recital  of  an  appeal  in  pauper  oath  raises  the  pre- 
sumption that  case  was  appealed  to  Circuit  Court, 
Willis  V.  Mfg.  Co... v ..-- --- 4,  247 

9.  Suit  appealed  to  Circuit  Court  cannot  be  dismissed  be- 
cause Justice  failed  to  file  papers.  __ _ 4,  247 

10.    Certiorari  proper  in  such  caes 4,  247 

JUSTICE'S  WARRANT. 

1.  Must  contain  statement  of  good  cause  of  action,  Rosen- 
haumv.  Herron __ 5,  630 

2.  Not  aided  by  attachment  when  leading  process 5,  630 
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KUKLUX  LAW.    NIGHT  RIDER  STATUTE.  page 

Policyholder  in  insurance  company  violates  provision  of 
policy  against  unlawful  acts  by  j  oining  night  rider  gang. 
Life  Insurance  Co.  v.Bennet 5,  715 

LANDLORD  AND  TENANT.   Lien.    See  NuUanee. 

1.  Acceptance  of  past  due  rents  waiver  of  right  to  declare 
lease  forfeited  for  non-payments,  Barraseo  v.  Brewing  Co  A ,  662 

2.  Acceptance  of  rent  not  required  of  right  to  declare  for- 
feiture on  other  groimds I,  662 

3.  Lessor  of  building  for  saloon  purposes  may  terminate 
lease  upon  failure  of  lessee  to  comply  with  provision  as 

to  sale  of  beer _ 1,  662 

4.  Relation  exists  between  owner  and  purchaser,  when, 
Ferguson  v.  Anderson _ 4,    64 

6.    Landlord  has  lien  superior  to  mortgage 4,    54 

6.  Liability  of  tenant  for  rent  holding  over  without  new 
lesse,  Glascock  v.  Marmon 4,  140 

7.  Sub-tenant  has  lien  on  crop  of  his  tenant  for  aupplies, 
Willie  V,  Mfg.  Co 4,  247 

8.  Lessee  is  discharged  from  liability  for  rent  when  sub- 
stituted tenant  accepts,  when,  Garmany  v.  Hall 4,  615' 

0.  Promise  of  rent  by  joint  lessee  after  termination  of 
lease  not  binding  upon  tenant  not  promising, 4,  615 

10.  Liability  of  former  to  latter  for  nuisance  maintained  by 
another  tenant,  Johnson  v.  Cowden .5,      1 

11.  Liability  of  purchaser  of  crop  of  tenant  to  landlord, 
Drake  v.CottonOilCo 5,  314 

12.  None  when  lien  lost  by  time 5,  314 

LAST  CLEAR  CHANCE.    Proximate  Cause. 

Question  discussed  with  reference  to  duty  of  motorman. 

White  V.  Rapid  Transit  Co. _ _.2,  243 

LAW  AND  LEGAL  MACHINERY. 

Objects  of.  Mayor  and  City  Council __ 2,  515 

LEGISLATION,  JUDICIAL  FUNCTION. 

1 .  Courts  do  not  inquire  into  motives  of  legislators,  Mayor 

and  Aldermen  V.  Heiskell 2,  459 

2.  Difference  between  legislative  and  judicial  functions 
stated 2,  459 

LIBEL.    Testamentary. 

1.  Notarial  protest  of  commercial  paper  libelous,  when  .2,  215 

2.  A  publication  made  in  a  judicial  proceeding  is  privi- 
leged although  maliciously  made  if  pertinent,  or  fairly 
supposed  to  be  pertinent,  Bass  v.  Ardery 4,  682 

3.  Courts  are  judges  of  this  question  of  pertinency 4,  682 
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4.  Charges  in  Chancery  bill  by  one  tenant  against  another 
to  recover  timber  sold  are  not  pertinent  when  they  refer 
to  participation  of  third  party  therein  as  tricky  and 
irresponsible 4,  682 

5.  Action  for  libel  for  matters  set  out  in  court  pleadings 
cannot  be  instituted  until  after  termination  of  the  liti- 
gation or  until  after  adjudication  of  impertinency  by 

the  trying  court _ 4,  682 

6.  Action  for  libel  may  be  maintained  for  libel  perpetrated 

in  will,  Harris  v.  TrtLst  Co 5,  678 

7.  Publication  when  will  is  probated .5,  678 

LICENSEE,  INVITEE.    See  Railroads. 

1 .  Party  needlessly  on  railway  premises  is  not  invitee  or 
hardly  licensee,  0*Brien  v.  Railway  Co 5,  588 

2.  Party  going  to  station  to  meet  incoming  passenger  is 
invitee,  when  and  when  not _5,  588 

3.  Degree  of  care  owing  to  licensee  and  those  who  are  not 

to  be  anticipated,  no  lookout.  _ .  _'  _   5,  688 

4.  The  rights  or  position  of  licensee  not  acquired  by  using 
railway  premises  in  defiance  of  company _5,  588 

LIENS.    See  Landlord  and  Tenant,    Homestead. 

LIMITATION  OF  ACTIONS. 

1.  Party  who  has  taken  non-suit  cannot  institute  more 
than  one  additional  action  and  this  within  one  year  of 
first  dismissal,  Boyce  v.  Railway  Co 5,  141 

2.  Declaration  and  suit  against  railway  may  be  amended 
so  as  to  be  under  Federal  Employers'  Liability  Act, 
Gray  V.  Kent _ _-5,  619 

3.  Landlords  suit  against  purchaser  of  crop  from  tenant 
during  life  of  his  lien  not  barred  until  six  years,  Drake 
V.Cotton  Oil  Co 6,  314 

LIVE  STOCK  INSURANCE. 

1 .  Provision  and  live  stock  policy  for  immediate  notice  of 
injury  or  sickness  valid,  Head  v.  Insurance  Co 5,  180 

2.  Must  be  given  whether  trivial  or  serious _5,  180 

3 .  Not  waived  by  demanding  proofs  of  loss 5,  180 

LIVERY  STABLE  KEEPER.    Sales  Stable: 

Liability  of  for  fraud  or  representations  of  agent  made  to 

purchaser,  Oppenheimer  v.  Woolvnne 4,  134 

LOCAL  JURISDICTION. 

Of  foreign  corporations  having  office  in  two  or  more  coun- 
ties. Railway  Co.  v.  Welch 2,  497 
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1.  Prosecution  sufficiently  ended,  when,  Iron  &  Railroad 

Co.  v.Greeson 1,  369 

2.  Jury  should  pass  on  good  faith  of  prosecutor  in  seeking 
advice  of  counsel 1,  369 

3.  Malice  may  be  inferred  from  want  of  probable  cause.  .1,  369 

4.  Advice  of  counsel  no  protection  when  no  full  disclosure, 
Mullins  V.  Hudson 2,  352 

5.  Instructions  as  to  nominal  damages  erroneous,  when. .2,  352 

6.  Criminal  suit  terminated  so  as  to  authorize  malicious 
prosecution,  when,  Tovmaell  v.  Railroad  Co 4,  211 

7.  Proceedings  under  search  warrant  ended  when  defend- 
ant discharged -.4,  211 

8.  Defendant  to  search  warrant  may  "bring  his  action  or 
facts  of  the  case 4,  211 

9.  Railway  company  may  be  held  liable  for  act  of  station 
agent  suing  out  search  warrant 4,  211 

M AN  D AMUS .    See  Elections . 

1.  School  board  may  be  mandamused  to  pay  salaries  of 
teachers,  Malcolm  v.  School  Board 4,  373 

2.  Election  commissioners  may  be  compelled  by  manda- 
mus to  canvass  the  vote  at  a  county  election,  and  may 

be  compelled  to  recanvass,  when,  States  Parkey  v.  CarrA,  435 

3.  Discretion  of  road  commissioners  may  be  controlled  by, 
Chaffin  v,  Johnson _.-5,  570 

MARRIAGE .    Marriage  Bond. 

1.  Marriage  of  female  under  twelve  voidable,  Jordan  v. 
Manning 2,  130 

2.  Disaffirmance  of  upon  arrival  at  twelve 2,  130 

3.  Obligation  of  marriage  license  bond  covers  conditions 
rendering  marriage  void  at  time.- -.2,  130 

4.  County  Court  Clerk  not  liable  for  damages  to  father 
for  issuing  license  to  marry  infant  daughter,  Drake  v. 
Currin... 5,  353 

MARRIED  WOMEN.    See  Separtae  Estate,   Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Relation  cannot  be  established  by  declarations  of  serv- 
ant. Locks  V.  Interurban  Railway  Co 2,      1 

2.  Servant  quitting  duties  and  working  temporarily  for 
another  not  servant  for  time  being '_ .  _  _2,      1 

3.  Assumption  of  risk,  rule  stated. 2,      1 

4.  Reliance  upon  assurance  of  safety 2,      1 

5.  Question  of  negligence  of  servant  continuing  notwith- 
standing assurance  of  master  for  the  jury 2,      1 

6.  Duty  of  master  who  requires  servant  to  work  with  de- 
fective tool.  Ice  Co.  V.  Nunn 2,    85 
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7.  Duty  of  servant  to  seek  other  employment  after  wrong- 
ful discharge,  rule  stated,  Publishing  Co.  v.  Burgee... 2^  179 

8.  No  presumption  of  negligence  of  master,  Pryor  v.  Rail- 
way Co _ 2,  198 

9.  Negligence  of  master  may  be  shown  by  circumstantial 
evidence,  when  and  when  not _ ...2,  198 

10.  Duty  of  master  when  servant  is  working  in  changing 
conditions  to  exercise  due  care  in  informing  servant  of 
known  dangers,  GZeoson  v.  Coed  Co 2,  778 

11.  Liability  of  father  for  negligence  of  son  while  driving 
automobile,  Houston  v,  Raulston _ 2,  272 

12.  Duty  of  master  to  warn  of  recurring  dangers,  when, 
Ca^ey-Hodges  Co.  v.  Browning _ 2,  358 

13.  Evidence  of  custom  to  give  notice  competent 2,  358 

14.  Legal  equivalent  of  actual  knowledge  of  defects  suffi- 
cient  _ _ ..2,  358 

15.  Liability  of  master  for  act  done  within  scope  of  em- 
ployment not  changed  by  willfulness  of  servant,  Dalton 

V.  Robh _ _ _-_ 2,  619 

16.  Inducing  servant  to  depart  from  instructions  renders 
third  party  liable,  Schwartz  v.  Ream 2,  666 

17.  Negligence  of  master  may  be  shown  by  circumstantial 
evidence _ __ 1,  187 

18 .  Servant  may  assume  that  inspector  efficient _ 1,  187 

19.  Master  liable  for  failure  to  use  approved  tests,  Foster  & 
CreightonCo.  v.  Hall. _ _ _ 1,    14 

20.  Corporation  liable  for  negligence  of  chauffeur.  Telephone 

&  TelegraphCo.  v. Burns _ 1,  148 

21.  Doctrine  of  res  ipsa  loquitur  does  not  apply  to  action 
between,  RailroadCo.  v.  Shelton 1,  187 

22.  Negligence  of  master  may  be  inferred  from  circum- 
stances, when.- - 1,  187 

23.  Liability  of  master  for  non-feasance  of  servant  when 
amounting  to  misfeasance,  Telephone  &  Telegraph  Co. 
v.Stoneking 1,  241 

24.  Joint  liability  to  third  parties  for  negligence  and  in  tres- 
pass  --- _ __ 1,  241 

25.  Liability  of  master  for  negligence  of  inspector.  Railway 

Co.  V.  Shelton 1,  197 

26.  Federal  Employers'  Liability  Act  exclusive,  when,  Rail- 
wayCo.  V.  Howard 1,  599 

27.  Statutory  precautions  to  railway  not  applicable  to  situ- 
ation of  railway  employe  while  on  duty 1,  599 


INDEX.  715 


MASTER  AND  SERVANT— Continued.  page 

28.  Fireman  on  locomotive  cannot  recover  on  account  of 
defective  headlight,  whfen 1,  599 

29.  Lease  or  transfer  of  business  without  informing  servant 
thereof ,  Coal  Co.  v,  O'Brien _ 3,  252 

30.  General  rule  that  burden  of  showing  assumption  of  risk 
upon  the  part  of  servant  is  upon  master,  Street  Railway 

Co,  V.Graham 3,  633 

31.  Declaration  by  servant  for  compensation  should  aver 
performance  of  an  excuse  for  non-performance,  Water 

Co,  V.  MeEwen _ _. 3,  687 

32.  When  special  contract  of  employment  relied  on,  per- 
formance must  be  shown -3,  687 

33.  Duty  of  servant  collecting  funds  to  account.. 3,  687 

34.  What  must  be  shown  under  quantum  meruit  count 3,  687 

35.  If  system  of  signalling  be  necessary  to  make  place  safe 
master  must  furnish.  Wiles  v.  Ligktman 4,    80 

36.  Duty  to  signal  or  warn,  when _ ..4,    80 

37.  Assumption  of  risk,  burden  of  proof  upon  master,  vice- 
principal,  authority  of  to  create  or  appoint  sub-foreman 

to  represent  master 4,    80 

38.  Test  of  authority  and  of  common  employment :.4,    80 

39.  Master  not  liable  for  negligence  of  foreman  who  be- 
comes fellow-servaat  of  workman,  Davis  v.  Concrete  Co.  A,  202 

40.  Rule  of  safe  place  does  not  apply  to  changing  condi- 
tions  4,  202 

41.  Master  liable  for  malicious  acts  of  servant,  w&en. 
Packet  Co,  v,  Cofer _ 4,  155 

42.  Assumption  of  risk  and  contributory  negligence,  de- 
fenses which  courts  cannot  ignore,  Puryear  v.  Railway  A,  743 

43.  Contributory  negligence  of  servant  in  hurry 4,  742 

44.  Master  liable  for  institution  of  criminal  suit  by  a  serv- 
ant when  expressly  or  impliedly  within  scope  of  serv- 
ant's duties,  Townsend  v.  Railroad 4,  211 

45.  Assumption  of  risk  not  taken  away  by  Federal  Employ- 
ers' Liability  Act,  Railroad  r,  Xigas 4,  257 

46.  Risk  of  negligence  of  fellow  servant  not  assumed  al- 
though one  of  ordinary  risk 4,  257 

47.  Master  may  adopt  methods  and  designs  in  general  use, 
provided  ndt  inherently  dangerous,  Puryear  v.  Railway  A,  742 

48.  Master  not  required  to  alter  permanent  structures  to 
suit  notions  of  servants  or  jurors  if  servants  are  afforded 
opportunities  to  learn  risks 4,  742 

49.  Duty  of  servant  to  become  familiar  with  the  rules  of 
master,  when 4,  742 

50.  Master  may  act  upon  assumption  that  servant  has 
learned  the  rules,  copies  of  which  are  given  him 4,  742 
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51.  Master  may  require  servant  to  observe  location  and 
character  of  permanent  structures  and  require  him  to 
conduct  himself  accordingly _.l,  742 

52.  Servant  must  show  existence  of  defect  appreciable  time 
before  injury  so  as  to  raise  presumption  of  knowledge 

by  master.  Cement  Co.  v.  Case 5,    43 

53.  Servant  injured  by  mbuse  of  tools  cannot  recover 5,    43 

54.  Negligent  order  or  negligent  failure  to  give  order  or 
devise  system  of  orders  questions  for  the  jury,  Glass  Co. 

V,  Cannon 5,    51 

55.  Proximate  cause  question  for  jury 5,    51 

56.  Master  need  not  warn  or  instruct  experienced  servant 
as  to  ordinary  risks,  nor  as  to  extraordinary  of  which 

the  servant  had  notice.  Chemical  Co.  v.  Belts 5,  103 

57.  Servant  accepting  employment  accepts  all  ordinary 
risks  also  all  extraordinary  risks  known  to  him 5,  103 

58.  Assurance  of  no  importance  to  servant  who  is  experi- 
enced in  the  employment,  when 5,  103 

59.  Assurance  not  material  as  to  ordinary  risks  and  recur- 
ring extraordinary  risks  known  to  him 5,  103 

60.  Master  furnishing  servant  with  sufficient  helpers  and 
instrumentalities  to  ward  off  dangers  likely  to  be  in- 
curred discharges  his  full  duty 5,  103 

61.  Not  liable  for  caving  in  of  bank  of  earth,  when 5,  103 

62.  Assurance  of  safety  not  ground  of  recovery  when  not 
relied  upon 5,  103 

63.  Res  ipsa  loqintur,  charge  of  Court  as  to,  may  decline 
instruction  embodying.  Steam  Lqundry  v.  Johnson 5,  123 

64.  Non-applicability  of  doctrine  not  to  be  too  rigidly 
maintained-- _._ 5,  123 

65.  Negligence  of  fellow  servant  combined  with  that  of 
master  warrants  recovery 5,  123 

66.  Personal  negligence  of  foreman  combined  with  negli- 
gence of  master  as  to  wash-place  ground  of  action 5,  123 

67.  Master  should  notify  servants  of  change  in  working 
place  and  tools 5,  123 

68.  Liability  of  master  for  wilful  or  malicious  acts  of  serv- 
ant, S^o^ton  Co.  V.  Hall 5,  342 

69.  Responsibility  for  assault  by  servant  upon  premises  of 
business  of  master  by  invitation 5,  342 

70.  Scope  of  employment  strictly  not  controlling  always. 5,  342 

71.  Presumptively  the  tools  furnished  servants  sufficient 

and  safe,  Royston  v.  Car  Works 5,  477 

72.  Burden  on  servant  to  show  negligent  failure  to  inspect. 5,  477 

73.  Simple  tool,  what  is,  what  is  not,  duty  of  master  and  of 
servant  thereto 5,  477 
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74.  Burden  on  servant  to  show  injury  while  discharging 
duty,  Gray  r.  Kent _ _ _ _5,  619 

75.  But  where  master  contends  servant  had  quit  duties 
burden  on  him _ _ 5,  619 

76.  Master  not  liable  for  injury  received  by  servant  after 
work  hours ,--5,  519 

77.  Suit  of  servant  against  railway  may  be  amended  so  as 

to  be  action  under  Federal  Statutes .5,  519 

78.  Foreman  of  section  crew  vice-principal  with  respect  to 
hand  car,  Adams  v.  Railroad _ _5,  373 

MARSHALLING  ASSETS. 

Right  of  lien  holder  to  participation  in  estate  of  insolvent, 

Tephounek  v.  Tippen 2,    55 

MENTAL  ANGUISH.    See  TelegraphCompaniea. 

1.  As  an  element  of  damages  in  action  against  telephone 
company,  Telephone  &  Telegraph  Co.  v.  Carter 1,  750 

2.  Telegraph  company  liable  for  substantial  damages  for 
annoyance  and  vexation  occasioned  by  negligence,  Tel- 
egraphCo.  v.  Wright 4,  236 

MINES  AND  MINING. 

1.  Duty  of  operator  respecting  permanent  ways  stated, 
Gleason  v.  Coal  Co 2,  278 

2.  Acts  1903,  Chap.  22,  do  not  refer  to  temporary  ways 
opened  by  miner  for  individual  use.  _ 2,  278 

3.  Duty  of  observing  statutes  not  delegable 2,  278 

4.  Election  of  check  weighman,  how  held,  Murray  p.  La 
FolletteCoal  &  Railway  Co 3,    35 

5.  Liability  for  procuring  discharge 3 ,    35 

M ISTAKE .    Chancery  Jurisdiction.    Payment . 

1.  Money  paid  under  a  mistake  of  fact  recovered,  when, 
Walker  v.  Walker 3,  670 

2.  Relief  may  be  had  from  mistake  of  law,  when 3,  670 

3.  Mistake  of  draftsman  as  to  meaning  of  words  in  deed, 
Saruis  V.  Hickman 3,  280 

MORTGAGOR  AND  MORTGAGEE. 

1.  Lien  of  unregistered  mortgage  of  insolvent  decedent 

not  superior  to  general  creditors,  Raht  v.  Warren 5,  115 

2.  Mortgagee  may  purchase  mortgage  in  equity  of  re- 
demption. Rice  V.  Crump -5,  146 

3.  But  such  transaction  closely  scrutinized  and  must  be 
shown  to  be  fair 5,  146 

MUNICIPAL    CORPORATIONS.    Ordinances.    See    Soft    Drink 
*    Stands. 
1.    Not  liable  for  torts  of  policemen,  Chavin  v.  Mayor  and 

City  Council ._ _..l,  317 
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2.  Power  to  make  and  enforce  regulations  for  issuing  per- 
mits to  dairymen,  Staie  v,  Davis ...l,  550 

3.  Ordinance  of  vesting  sanitary  officer  with  discretion  as 

to  issuance  of  permits  not  invalid,  when 1,  550 

4.  Have  power  to  regulate  sale  of  milk. _ _!,  550 

5.  What  majority  required  to  carry  bond  election  issue, 
Sperry  v.  Mayor  and  City  Council •- _1,  643 

6.  Power  to  regulate  opening  and  closing  soft  drink  stands, 
Aisensthott  v.  Mayor  and  Alderman 1,  805 

7 .  Sufficient  averment  of  ordinance  in  action  for  penalty. .  1 ,  805 

8.  Ordinance  of  may  be  declared  void  and  enforcement  of 
restrained,  Wilson  &  Co.  v.  Cookeville . 2,  630 

9.  Liable  for  frightening  horses,  Mayor  and  City  Council 

V.  Patton - 2,  515 

10.  Construction  of  charter  provisions  as  to  vetoes  by 
Mayor,  Mayor  and  Aldermen  v.  Heiskell 2,  459 

1 1 .  Not  liable  to  employees  for  defective  fire  alarm  arrange- 
ment, Gorman  v.  Mayor  and  Aldermen _  .2,  551 

12.  Notice  of  defective  streets  to  Mayor  or  policeman  suf- 
ficient. Mayor  and  City  Council  v,  Patton -2,  515 

13.  Measure  of  care  required  as  to  streets _ _ 2,  515 

14.  An  ordinance  which  infringes  right  of  lot  owner  as  to 
use  of  property  void  unless  it  appertains  to  health  or 
comfort.  State  vi  Newton _-3,    93 

15.  Municipal  officers  may  be  mandamused  to  issue  build- 
ing permit _ 3,    93 

16.  No  damages  against  officers  for  obeying  in  good  faith  in- 
valid ordinance 3,    93 

17.  Corporations  can  pass  such  ordinances  only  as  are  ex- 
pressly authorized  or  necessarily  implied,  Calloway  v. 
Lenoir  City __ _-3,  658 

18.  May  classify  and  regulate  soft  drink  stands  and  method 

of  conducting  them... 3,  658 

19.  Requisites  of  valid  ordinances.  City  of  Nashville  v, 
Hager 5,  192 

20.  Must  not  be  absurd  or  arbitrary  in  classification  or 
method  of  enforcement  or  make  unwarranted  discrimi- 
nations  _ 5,  192 

21.  Must  be  passed  and  enforced  consistently  with  prin- 
ciples of  due  process  and  equal  protection 5,  192 

22.  Ordinance  making  unreasonable  distinctions  between 
wholesale  and  retail  produce  dealers  invalid -5,  192 

23.  City  cannot  prohibit  non-resident  produce  dealers  from 
coming  into  city _. 5,  112 

24.  Cannot  grant  concessions  to  one  class  and  unreasonably 
deny  them  to  others 5,  192 
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25.  Ordinance  subjecting  citizens  to  caprice  of  officials  in  • 
valid ..- - - - --5,  192 

26.  Police  power  no  estoppel  to  exercise  by  time  non  conr 
contract _.- .-.i. _ 5,  192 

27.  Cannot  under  such  power  tax  farmers  or  peddlers  or 

for  inspection  fees  unless  for  health,  etc 5,  192 

28.  May  prohibit  forestalling  and  regrating 5,  192 

NEGLIGENCE. 

1.  Negligence  of  master  inferable  when,  Railroad  Co.  v. 
Shelton 1,  187 

2.  Negligence  in  blasting,  Telephone  &  Telegraph  Co.  v. 
Stonekirig _ _..-l,  241 

3.  Negligence  must  be  shown,  when,  Cochran  v.  Paviae.A,    10 

4.  Last  clear  chance, statement  of  the  rule,  Owen  v.  Railway 

&  Light  Co 1,  413 

5.  Negligence  of  chauffeur,  Cochran  v.  Pavise 1,      1 

Telephone  &  Telegraph  Co.  v.  Burns 1,  148 

6.  Negligence  of  traveler  at  street  crossing  for  jury,  Rail- 
way Co.  V.  Seanlan _ ...l,  679 

7.  Opinion  of  witness  as  to  issue  of  not  admissible,  Tele- 
phone &  Telegraph  Co.  v.  Stoneking 1,  241 

8.  Proximate  cause  or  last  clear  chance.  White  v.  Rapid 
Transit  Co 2,  243 

9.  Circumstantial  evidence  or  res  ipsa  loquitur  cannot  be 
relied  upon,  when,  Pryor  v.  Railway  Co 2,  198 

10.  Negligence  of  husband  not  imputed  to  wife.  Mayor- and 
CUyCouncil  v.  Patton _ 2,  616 

11.  Contributory  negligence  of  wife  while  riding  with  hus- 
band question  for  the  jury 2,  516 

12.  Contributory  negligence  of  traveler  at  street  crossing. 
Railway  &  Light  Co.  v.  Rhth 2,  389 

13.  Contributory  negligence  of  driver  on  street.  Mayor  and 
CityCouncil  v.  Patton 2,  516 

14.  Infant  chargeable  with  contributory  negligence,  Bur- 
chal  V.  Railway  &  Light  Co __2,  676 

16.    Negligence  of  operator  of  automobile,  Railway  &  Light 

Co. V.Owen.. 2,  262 

16.  Constant  vigilance  duty  of  trespasser  upon  railroad 
track,  RailroadCo.  v.  Salmon 2,  721 

17.  Of  party  while  riding  as  guest  of  driver  of  team   not 
imputable,  James  v.  Street  Railway  Co 3,  298 

18.  But  party  himself  may  be  guilty  of  negligence  barring 
recovery 3,  298 

19.  Negligence  of  railroads  in  making  switches  across 

Btreeta,  Adeoek  V.  Railroad 3,  178 

RailwayCo.  v.  Terry 3,  446 
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20.  Duty  of  owner  of  premises  as  to,  Ellis  v.  CoitonOil  Co.. .3,  642 

21.  When  for  Court  and  when  for  jury ___3,  643 

22.  Negligent  to  train  young  horse  in  street 3,  157 

23.  Telegraph  company  putting  message  in  postoffice  not 
guilty  of  negligence,  when,  Telegraph  Co,  v.  Hicks 4,  360 

24.  Careless  driving  on  street  constitutes  negligence,  Aikin 

V,  Shenker ...4,  298 

25.  When  intervening  cause  is  proximate  cause  and  when 

not,  Sprankle  v,  Maihis 4,  522 

26.  Negligent  act  may  be  proximate  cause  although  other 
independent  and  recurring  causes 4,  522 

27.  Driving  unruly  mule  in  street  negligence,  when,  Peete 

V,  Jackson ._ 4,  678 

28.  Seller  or  bailee  who  fails  to  disclose  exposure  to  con- 
tagious disease  guilty  of  breach  of  duty,  Gillock  v. 
Barnes 4,    71 

29.  Railway  company  may  be  in  running  animals  into 
trestle,  CZemons  r.  Railroad  Co 5,  360 

30.  Vendor  of  chattels  may  be.  Watts  v.  Lumber  Co 5,  367 

Firetvorks  Co.  v,  Wilson... _ 5,  388 

31.  Bearing  of  intoxication  upon,  Railroad  Co.  v.  Cooper.. 5,  491 

NEW  TRIAL.    Motion  for. 

1.  Motion  for  new  trial  must  be  made  at  term  at  which 

case  is  tried.  Miller  v.  RailroadCo 1,    88 

Insurance  Co.  v.  Sambucotte __ ..1,  127 

2.  Not  supplied  by  nunc  pro  tunc  order  when  no  motion  was 

not  in  fact  made.  Insurance  Co.  v.  Sambucotte 1,  127 

3.  Not  necessary  when  judge  at  request  files  written  find- 
ings of  facts  not  excepted  to,  Railroad  Co.  v.Brovm  and 
Brown  &  Moran 1,  269 

4.  Consolidation  agreement  does  not  obviate  motion  for.  .1,  269 

5.  Trial  court  made  by  rule  fixed  time  of  motion  for,  Ice 

Co.  V.  Nunn 2,    85 

6.  Compliance    with    rules    essential,    Railway  Co,    v. 

Adams 2,  118 

Tigert  v.  Walker .2,  567 

7.  Party  confined  to  specific  reasons  assigned,  Street  Rail- 
wayCo.  V.  Prince 2,  688 

8.  Rule  includes  exceptions  to  depositions,  Railway  & 
LightCo.  v. Owen 2,  252 

9.  In  passing  on  motion  for  Court  Court  should  look  to 
question  as  to  whether  loser  has  had  a  fair  trial,  Mayor 

and  City  Council  v.  Patton 2,  529 

10.    None  for  surprise  when  party  delays  questions  until 

after  the  verdict.  Railway  &  Light  Co.  v.  Deakins 3,    28 
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^^-i'  11.    Duty  of  party  to  produce  witnesses  by  whom  opposing 

^-  witness  can  be  contradicted 3,    29 

12.    Not  necessary  in  divorce  case,  Franeia  v.  Francis.. 3,  469 

■^  13.    None  for  the  shedding  of  tears  by  court  counsel  and 

-  i'»  witnesses,  Rotha  v.  Roths _ 3,  657 

^'i  14.    Bill  of  exceptions  must  show- evidence  heard,  Railroad 

...i*-  V,  Koonce _ 4.      1 

Iks  15.    General  or  special  with  respect  to  effect  on  thirty  day 

limit  on  judgments,  Atkin  r.  Shenker 4,  298 

16.  Necessary  to  secure  review  of  action  of  Court  directing 
verdict,  HtUtonv,  Waters _ 4,  582 

17.  Not  necessary  to  secure  review  upon  questions  of  law, 

i:'  Bonding  Co.  V.  MeLemore ___ .A,  634 

18.  Must  be  made  within  thirty  days  after  judgment,  Johnr 
ston  V.  Phillips 4,  662 

19.  Minutes  must  show  entry  of  motion.. __ 4,  662 

20.  Motion  for  new  trial  necessary  in  case  of  writ  of  error 
if  review  of  facts  sought 4,  663 

21.  Not  necessary  to  secure  review  of  technical  record 4,  663 

22.  Technical  record  includes  process,  pleadings,  minute 
entries  and  bonds _._ _4,  663 

23.  Not  for  newly-discovered  evidence,  when,  Railroad  Co. 
V.  Abbot 5,    22 

24.  Lack  of  diligence  defeats 5,    22 

25.  Motion  for  may  be  amended.  Railway  &  Light  Co.  v. 
Rogers...! _ 5,  218 

NEGOTIABLE  INSTRUMENTS.    See  Bills  and  Notes. 

NON-RESIDENT. 

1.  Who  is  in  the  sense  of  our  attachment  laws,  Tigret  v. 
Walker '. 2,  567 

2.  Property  of  not  subject  to  attachment  when  brought 
into  State  by  creditor  for  that  purpose.  Candy  Co.  v. 
Refining  Co _ _ 2,  608 

3.  Attachment  of  property  of  by  non-resident.  White  v. 
Monahan 3,  196 

4.  Running  of  statute  of  limitations  as  to  Rowsey  v.  Burk- 
head _ __ 3,  361 

6.    Insurance  company  not  non-resident  with  respect  to 

jurisdiction,  BarroK;  9.  Barrow 4,  338 

NONSUIT  AND  DISMISSAL. 

1 .  Not  allowed  in  Appellate  Court,  when,  Railway  &  Light 
Co.  V.Cotton 2,  632 

2.  Voluntary  may  be  set  aside.  Insurance  Co.  v.  Smith 3,  161 

3.  Only  one  allowed,  when,  Boyce  v.  Railway  Co 5,  140 

NOTARY.    SeeLi6«/. 


■ 
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Cannot  be  used  to  make  an  order  to  supply  orders  only. 

Lewder  v.  Anderson.- 4,  620 

NUISANCE .    See  Landlord  and  Tenant . 

1.  BAghttosha.te,  Her  rod  V.  Robins... _1,  170 

2.  May  be  created  by  noise  and  jarring,  Johnson  v.  Cou?den.6,      I 

3.  Nuiasnce  to  occupant  of  office  building  by  methods  of 
adjacent  tenant _ ._ 5,      1 

OPTIONS. 

1.  Option  is  a  mere  offer  to  sell,  Rice  v.  Crump 5,  146 

2.  No  right  of  property  in  optional  until  acceptance 5,  146 

3.  Optionee  not  entitled  to  insurance  money  on  property 
destroyed  before  acceptance 5,  146 

4.  .No  specific  performance  after  destruction  of  property, 
when 5,  146 

ORDINANCES.    See  Municipal  Corporations, 

1.  Difference  between  ordinance  and  resolution  stated. 
Mayor  and  Alderman  V.  Heiskell... --2,  459 

2.  Passage  of  over  mayor's  veto... _-_ 2,  459 

3 .  Validity  must  be  determined  by  provision  of  city  charter 

and  laws  of  land,  Calloway  9.  Lenoir  City 3,  658 

4.  Need  not  have  caption  and  may  contain  one  subject  if 
charter  does  not  prescribe  other  method 2,  459 

PARENT  AND  CHILD. 

1 .  Father  liable  for  negligence  of  son  while  driving  auto- 
mobile, when,  Railway  &  LigfU  Co.  r.  Owen .2,  262 

2.  Rights  of  mother  of  illegitimate,  Jennings  v.  Brown.. Z,  113 

3.  Contributory  negligence  of  child  in  action  by  parent 

for  injury.  Railway  v.  Overcast 3,  235 

4.  In  divorce  proceedings  the  interests  of  the  children  and 
not  the  wishes  of  the  parents  as  to  their  custody  are 
uppermost,  Brandon  v.  Brandon - 3,  517 

5.  Divorced  wife  may  recover  from  husband  for  necessa- 
ries furnished  minor  child,  when,  Roths  v.  Roths 3,  557 

6.  Father  may  sue  for  loss  of  services  of  minor  child  be- 
tween injury  and  death,  Chess-Wymond  Co.  v.  Davis... 2,  197 

7.  Parent  may  be  held  liable  for  negligently  placing  loaded 

gun  in  child's  hand.  Smith  v.  Salvaggio 4,  727 

8.  Father,  although  custodian  of  infant,  may  recover  for 
wrongful  killing,  when,  Atkin  v.  Shenker 4,  299 

PARTIES .    Next  Friend. 

1.  Personal  representative  may  be  made  party  during 
trial.  Street  Railway  Co.  v.  Prince 2,  688 

2.  Husband  necessary  party  to  suit  by  female  guardian, 
Houston  v.  Raulston --.2,  272 

3.  Step-father  proper  party  to  join  his  wife  in  suit  for  in- 
juries to  minor  child  of  wife,  Jennings  v.  Brown. 3,  113 
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4.    Relation  of  next  friend  to  suit  of  infant  proceedings 
when  infant  attains  majority,  or  when  majority  ascer- 
tained, Interurban  Railway  v.  Martin- __3,  332 

PARTNERSHIP. 

1.  Liability  of  partners  for  blasting.  Telephone  &  Tele- 
graph Co _ _ _ 1,  241 

2.  Liability  of  silent  partner  participating  in  profits,  Banks 
Grocery  Co.  v,  Wheailey 6,  250 

PARTITION. 

1.  Chancellor  may  without  reference  to  master  determine 
whether  partition  in  kind,  Vanderherg  v.  Molder 4,  111 

2.  Partial  partition  may  under  certain  circumstances  be 
ordered 4,  111 

3.  Burden  of  proof  on  party  desiring  sale  instead  of  par- 
tition in  kind  to  show  necessity  for  sale 4,  111 

PAYMENT. 

Burden  of  proof  on  party  averring  arrangement  amounting 

to  payment  to  prove  same,  Vaughn  v.  Willimaa 4,  357 

PAWNBROKERS. 

Liable  in  town  for  selling  pawn  without  notice,  Goodman  v. 

Bradley,...! 1,  476 

PENALTIES. 

Justices  of  the  Peace  have  no  jurisdiction  of  suits  to  collect 

statutory  penalties,  Railway  Co,  v.  Gregg 4,  402 

PEREMPTORY  INSTRUCTIONS. 

1.  Effect  of  motion  for  by  both  parties,  Railway  Co.  v. 

Cruteher 1,  231 

AisenehtoU  V.  Mayor  and  Aldermen 1,  805 

2.  Motion  for  is  waiver  of  exception  to  evidence  admitted.l,  805 

3.  Judgment  overruling  demurrer  to  declaration  does  not 
preclude  the  directing  of  verdict,  Chavin  v.  Mayor  and 
City  Council 1,  317 

4.  Should  not  be  given  because  Court  disbelieves  plain- 
tiff's testimony.  Sills  v.  Latham. 3,  141 

5.  Should  not  be  given  because  Court  would  set  aside  ver- 
dict, Thurman  v.  Bradford 3,  474 

6.  Judgment  of  Appellate  Court  when  motion  for  made  in 
lower  court,  Nash  v.  Davis 3,  634 

7.  Motion  for  should  be  made  before  argument  begins, 
WaferCo.  v.  McEwen. 3,  687 

8.  The  entering  of  a  motion  for  directed  verdict  does  not 
have  the  effect  of  taking  the  case  from  the  jury, 
Sprankle  v.  Meyernick 4,  515 

0.  Non-suit  may  be  taken  after  motion  for  directed  ver- 
dict, when _._4,  515 
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1.    Of  plaintiff  in  personal  injury  suit  may  be  required, 

when,  Railroad  v.  Koonee _ 4,      1 

Williaim  v.  Iron  Works. ^. _ 5,    10 

3.  But  rights  must  be  carefully  guarded  and  power  of 
courts  must  be  exerted  with  discretion,  Williams  v. 

Ironworks __ 5,    10 

PHYSICIAN. 

Negligence  of  no  defense  for  wrong-doing,  Heggie  v.  Barley. 5,    79 
PLEADINGS. 

1 .  Actions  on  statutes,  what  essential ,  Cochran  v .  Pavise . .  1 ,    11 

2.  Rule  for  determining  whether  action  one  of  tort  or  of 
contract,  RailroadCo.  v.  Wade 1,  780 

3.  Special  pleas  not  necessary  when,  Aisenshtott  v.  Mayor 

and  Aldermen __ _ ---1,  805 

PLEADING  AND  PRACTICE.    Trial    Common  Law,    See  Chan- 
cery Pleading  and  Practice, 

1.  What  relief  obtainable  under  general  prayer,  Simmons 

V,  WesEdens _ 1,    56 

2.  Effect  of  answer  under  oath  to  injunction  bill.  Fully  v. 
Molchn _ _ - -1,    72 

3 .  Answer  not  in  confession  and  avoidance,  when 1,    72 

4.  When  petition  for  rehearing  may  be  filed,  Simmons  v, 
WesEdens _ _. 1,    56 

5.  Practice  when  Court  requested  to  file  written  findings 

of  fact,  Railroad  Co,  v.  Brown  and  Brown  &  Moran 1,  269 

6.  Motion  in  arrest  of  judgment  below 1,  269 

7.  Variance  in  action  of  slander  when,  Beasley  v.  Hills.  A,  285 

8.  Effect  of  judgment  ovemiling  demurrer,  Chavin  v. 
Mayor  and  City  Council __ 1,  317 

9.  Joint  motion  for  peremptory  instructions.  Railway  Co, 

v,CruUher _ _ 1,  231 

Aigensptatt  9,  Mayor  and  Aldermen ...l,  805 

10.  Sufficiency  of  Justice's  warrants.  Railroad  Co,  v.  Brown 

andBrown  &  Moran... _.. 1,  269 

Hardin  v.  Railway  Co ___ _ 1,  369 

1 1 .  Objection  to  volunteered  statements  of  witness,  McLean 

V,  Union  Station  Co -1,  467 

12.  Excluded  answer  of  witness  should  be  included  in  bill 

of  exceptions _ 1,  457 

13.  Election  between  inconsistent  counts.  Railway  Co,  v. 
Howard _ _ _ _ 1,  699 

14.  Not  error  to  strike  special  pleas  setting  up  matters  ad- 
missible under  general  issue,  Telephone  &  Telegraph  Co, 
V.Carter _ _ 1,  750 

15.  Failure  to  take  issues  on  pleas  not  fatal,  when.  Railroad 

V,  Wade... 1,  780 
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16.  Exceptions  to  remarks  made  by  Court  in  presence  of 
iwcy,  Foster  ACreighton  Co,  V.  Hall _ 1,    14 

17.  Reopening  case  for  additional  proof  or  for  repetition  of 
proof  or  for  rebuttal  matters  in  discretion  of  Court, 

Western  Union  v,  Kirkpatrick __ _.2,    41 

Mayor  and  City  Council  v.  Patton _ 1,  515 

18.  Five  day  rule  for  motions  for  new  trial  reasonable,  Ice 

Co,  V,  Nunn 2,    85 

19.  When  declaration  in  action  against  railroad  presents  a 
statutory  and  when  a  common  law  action,  Kennedy  v. 
Railway  Co _-_- _.2,  103 

20.  Exceptions  to  admission  of  evidence  must  be  specific. 2,  103 

21.  Decree  beyond  pleadings  void,  Johnston  v.  Hoyal 2,  163 

22.  Curing  by  instructions  error  in  admission  of  evidence, 
Donelly  v,  Jackson  Bros 2,  408 

23.  Peremptory  instructions  in  action  against  railroad  for 
killing  cattle  proper,  when,  Railroad  v.  Smith 2,  677 

24.  Discretion  of  Court  as  to  when  evidence  of  good  char- 
acter may  be  introduced,  Smith  v.  Tune 2,  503 

25.  Remarks  of  Court  in  presence  of  jury.  Mayor  and  City 
Council  V.  PcUton ._ 2,  515 

26.  Matter  of  abatement  presented  at  first  opportunity, 
Tigret  v.  Walker... 2,  567 

27.  Striking  out  all  but  one  count  good  practice,  when,  Ad- 
cock  V,  Railroad 3,  128 

28.  No  variance  when  material  averments  proved.  Sills  v. 
Latham 3,  141 

29.  Amendment  should  be  allowed  to  obviate  varience 3,  141 

30.  Party  must  recover  on  averments  of  declaration.  Water 

Co.  V,  McEwen... 3,  687 

31.  Averment  seeking  recovery  under  allegations  of  per- 
formance cannot  recover  by  reliance  on  excuses 3,  687 

32.  Demand  for  physical  examination.  Railroad  v,  Koonce.4,      1 

33.  Separate  J.  P.  warrants  may  issue  against  contractor 

and  landowner  in  furnisher's  suit,  Christie  v,  Williamson.^,  161 

34.  Irregularity  matter  of  abatement,  must  be  taken  ad- 
vantage of  at  first  opportunity 4,  161 

35.  Action  for  wrongfully  suing  out  of  search  warrant  may 

be  on  the  facts,  Tovmsell  v.  Railroad  Co,.. 4,  211 

36.  Method  of  testing  declaration  on  demurrer,  Hutton  v. 
Waters. _-.. 4,  582 

37.  Parties  may  plead  as  at  common  law,  Oliver  v.  Green- 
wood..  - --- 4,  536 

38.  What  evidence  admissible  under  general  issue  in  action 

of  trespass 4,  536 
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39.  Plea  of  duress  in  nature  of  non  est  factum  and  in  actions 

on  notes  must  be  sworn  to,  Brabson  v,  Tiniley 4,  607 

40.  Waiver  of  right  to  strike  such  pleas  because  not  sworn 

to  lost  by  taking  issue  thereon 4,  607 

41 .  Judgment  on  attachment  based  on  replevy  bond  should 
allow  return  of  property,  Banding  Co,  v.  McLenwre 4,  633 

42.  Plaintiff  must  set  forth  cause  of  action,  in  tort  a  duty 
owing  and  breach,  Chumley  v.  Railroad _ 5,    73 

43.  Party  relying  upon  injury  to  realty  should  plead  same, 
RailroadCo.  v.BeaUy 5,  186 

44.  Petitioner  in  eminent  domain  case  should  introduce 

all  evidence  at  first,  Power  v.  Cleage _ __6,  417 

45.  Discretion  of  Court  as  to  reopening  case  not  abused, 
when 5,  417 

46.  Motion  to  dismiss  may  be  treated  as  demurrer,  Harris 

».  TrustCo _._ .__5,  678 

47.  Consolidation  of  will  contests,  Walker  v.  Verhle 5,  651 

48.  Practice  when  two  trials  are  to  be  reviewed.  Gray  v. 
Kent - _ 5,  519 

49.  Justices'  warrant  not  aided  by  recitals  of  attachment, 
Rosenbaum  V.  Herron 5,  630 

50.  Publication  must  follow  affidavit  for  absent  defendant, 
Gallagher  v.  Iron  Co _ _ 5,  718 

PLEDGES.    See  Pawnbrokers. 

POLICE  POWER. 

1.  Cannot  be  denied  or  well  defined,  City  of  Nashville  v. 
Eager _. ..5,  193 

2.  Must  be  exerted  in  subordination  to  due  process  and 
equal  protection  principles _ 5,  193 

3.  Small  tax  may  sometimes  be  levied  in  aid  of 5,  193 

PRESUMPTIONS. 

1.  Overcoming  by  counter  evidence  destroys  effect.  Rail- 
wayCo.  v.FullerCo _._._ 2,  343 

2.  Legal  presumptions  disappear,  when,  Railroad  v.  Kit- 
Ivngsworth _ ___ _ _.-3,    56 

3 .  Presumption  of  continuance  of  condition,  Ellis  v.  Cotton 
OilCo - -.- 3,  642 

PRINCIPAL  AND  AGENT. 

1.  Secret  limitations  upon  power  of  purchasing  agent  not 
binding  upon  third  party.  Watts  v.  Lumber  Co 2,  604 

2.  Notice  by  agent  of  dissolution  of  firm.  Cheek  &  Sons  v. 
Bottling  Works 1 ._. 2,  614 

3.  Liability  of  agent  who  fails  to  disclose  his  principal, 
Bass  &  Fitzgerald  V,  Brewing  Co.. 2,  639 
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4.  Right  of  undisclosed  principal  to  sue  upon  contract 
made  with  agent,  Lumber  Co.  v.  Lumber  Co 3,  681 

5.  In  such  case  principal  must  abide  the  terms  of  agent's 
contract _ 3,  581 

6.  Agent  of  surety  company  cannot  extend  liability  or  vary 
contract,  when,  Crumley  v.  ReieonCo^.. 4,  646 

7.  Relation  created  by  estoppel _ _ 4,  134 

8.  Agent  not  liable  for  negligence  when  he  pursues  long- 
established  customs,  Caitele  v.  Express  Co 6,  173 

9.  Principal  bound  by  contract  of  agent 6,  173 

PRINCIPAL  AND  SURETY. 

1.  Paid  surety  not  a  favorite  of  the  courts,  Doherty  v. 
Surety  Co : _ _.l,  221 

2.  Material  variation  in  terms  of  contract  releases  surety.  1,  221 

3.  Agreement  with  one  of  three  apparent  makers  note  in 
ignorance  of  suretyship  will  not  release  sureties,  Reeder 
v.Bank 2,    13 

4.  Duty  of  the  assured  under  a  contractor's  guaranty  pol- 
icy to  observe  provisions  of  the  contract  as  conditions 
precedent  to  his  right  to  recover,  MeLendon  v. Bromley.  .3,  494 

6.  Agent  for  surety  company  cannot  extend  liability  be- 
yond scope  of  his  authority,  Crumley  v.  Reieon  Co 4,  646 

6.  A  surety's  obligation  is  not  higher  than  that  of  his 
principal  and  he  may  avail  himself  of  rights  and  ad- 
vantages accruing  to  principal,  Bonding  Co,  v,  McLe- 
more _ _._ _ 4,  634 

PUBLIC  OFFICIALS.    Public  Funds. 

Public  officials  cannot  assert  a  lien  upon  fimds  in  their 

hands.  Park  City  v,  Drummond 4,  5^8 

PUBLIC  POLICY. 

Duty  of  courts  with  reference  to.. __ 2,  604 

PUBLIC  RECORDS. 

Courts  will  not  require  delivery  of  public  records  to  suc- 
cessor during  pendency  of  bona  fide  election  contests, 
Parkey  v.  Sharp. 4,  241 

PUBLIC  ROADS. 

Liability  of  county  for  damages  occasioned  by  opening 

public  road,  Road  Commissioners  v,  Jones l,  7lo 

PUBLICATION.   Libel. 

1.  Libel  contained  in  will  published  when  will  offered  for 
probate,  Harris  v.  Trust  Co 5,  678 

2.  When  two  publications  of  libel  suit  may  be  founded  on 
second  publication. _ 5,  678 
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1.  Discretion  of  cannot  be  controlled  by  courts,  Chaffin 

V.  Johnson __ 5,  570 

2.  Code  Section  1133  et  seq.  forbidding  participation  by 
officials  in  public  contracts  applied  to  road  commission- 
ers and  road  builders,  State  ex  rel.  Ahernathy  v,  Robert- 

son _ _ 5,  439 

3.  Participation  in  such  contracts  disqualifies  such  official 
and  he  may  be  removed  and  rendered  ineligrible  during 
term _ 5,  439 

4.  Indirect  participation  in  public  contracts  forbidden.. 5,  438 

5.  Public  official  not  liable  for  acts  of  subordinates,  when, 
Lunsford  v,  Johnston 5,  565 

6.  Official  owes  duties  to  public  which  cannot  be  neglected, 
Chaffin  r.  Johnson _ _.6,  570 

7.  But  personal  interest  does  not  disqualify  road  commis- 
sioners as  to  laying  oflf  roads 5,  570 

PUBLIC  SERVICE  CORPORATION. 

1.  Must  discharge  the  duty  of  fair  and  equal  treatment  to 

the  public,  Hale  v.  Electric  Co 5,  426 

2.  Must  not  make  contract  with  individual  which  will 
impair  its  public  functions _ _..5,  426 

3.  May  classify  customers  but  cannot  grant  one  or  more 
customers  peculiar  privileges 5,  426 

4.  If  it  has  done  so  it  may  rescind 5,  426 

5.  Rates  of  electric  company  regulated  by  circumstances.5,  426 

QUANTUM  MERUIT. 

1.  What  must  be  shown  when  recovery  sought  under, 
WaierCo.  v.  McEwen 3,  687 

2.  Defendant  under  general  issue  may  recoup 3,  687 

QUIETING  OF  TITLE. 

Grantee  of  unacknowledged  deed  entitled  to,  Leadford  v, 

Leadford _ 3,  602 

QUO  WARRANTO. 

1.  Always  a  proceeding  in  equity  and  practice  of  that  sys- 
tem to  be  observed,  Staie  ex  rel,  Abernathy  v.  Robertson.b,  438 

2.  No  jury  as  a  matter  of  right 5,  438 

3.  No  issues  of  fact  when  answer  virtually  admits  aver- 
ments of  petition 6,  438 

RAILROADS.    See  Evidence.    Carriers.    Negligence.    Independent 
Contractors.    Licensee.    Inviter.    Fencing  Act. 

1.  Not  required  to  fence  within  chartered  right  of  way  of 
turnpike,  Railway  Co.  v.  Brown 1,  179 

2.  Not  allowed  to  fence  road  to  cemetery. 1,  179 

3.  Service  of  notice  of  application  for  appointment  of  ap- 
praisers under  fencing  act.  Railroad  9.  Smith  &  Young  A,  208 
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4.  Sufficiency  of  cattle  guard  for  jury 1,  208 

5.  May  make  reasonable  reg^ilations  for  opening  and  clos- 
ing depots  at  remote  places,  Railway  Co.  v.  Crutcher.A,  231 

6.  Statutory  precautions  do  not  apply  to  the  shunting  of 

car  to  sidetrack,  Railroad  Co.  v,  Jones 1,  305 

7.  Precaution  statutes  for  benefit  of  public.  Railway  Co. 

V.  Howard _ - 1,  599 

8.  To  whom  duty  of  fencing  track  owing,  Hardin  v.  Railioay 

Co 1,  359 

9.  Competent  for  engineer  to  state  that  he  did  everything 

in  his  power  to  stop  engine,  Kennedy  v.  Railway  Co.. .2,  103 

10.  Liable  to  parties  injured  outside  corporate  limits  when 
guilty  of  failing  to  observe  subsection  4  of  1574  Shan- 
non's Code,  Railway  Co.  v.  Adams 2,  118 

11.  Duty  of  traveler  to  stop,  look  and  listen,  Mincey  v. 
Railroad  Co _ ...2,  142 

12.  Contract  to  put  in  side  tracks,  Donnelly  v.  Jackson 
Bros _ _ -2,  408 

13.  Duty  to  observe  contract  to  maintain  depot,  when, 

Donnelly  v.JaeksonBros _ 2,  408 

Cross  V.  Railway  Co __ __ 2,  588 

14.  Construction  of  contract  to  locate  depot.  Cross  v.  Rail- 
way Co _ 2,  588 

15.  Right  of  to  increase  number  of  tracks  and  change  grade 

and  drainage,  Magill  v.  Railway  Co.  .1 -2,  656 

16.  No  forfeiture  of  land  granted  for  railroad  purposes  by 
changing  depot,  Oldham  v.  Railway  Co 2,  644 

17.  Subsection  4  of  Sec.  1674,  Shannon's  Code,  applicable 

to  animals.  Railroad  v.  Smith 2,  677 

18.  Absolutely  liable  for  killing,  when 2,  677 

19.  Sufficient  headlight  question  for  fact  for  jury. 2,  677 

20.  Burden  on  plaintiff  in  action  for  wrongful  death  to  show 
deceased  appeared  as  obstruction,jRai2roadCo.o.^a2r)um-2,  721 

21.  Burden  on  company  to  show  reason  for  non-observance 

of  statutory  precautions .2,  721 

22.  Degree  of  care  required  of  trespasser  upon  track 2,  721 

23.  Anticipation  of  trespassers  on  much-used  crossing.  Ad- 

cock  V,  Railroad _ 3,  128 

Railway  v.  Terry 3,  445 

24.  Duty  to  have  some  one  on  lookout 3,  445 

25.  Substantial  damages  recoverable  for  failure  to  observe 
statutory  precautions,  Railway  v.  Overcast 3,  235 

26.  Trial  judge  should  instruct  jury  that  they  must  in  such 
case  mitigate  damages  if  party  guilty  of  contriburory 
negligence  and  Court  should  charge  party  guilty  as  a 
matter  of  law  if  he  walked  on  track  with  head  down.  .3,  235 
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27.  Party  walking  on  track  toward  a  moving  train  guilty  of 
contributory  negligence 3,  235 

28.  Liable  for  wrongful  killing  of  dog,  Railway  Co.  v.  Oliver. Z,  408 

29.  Guilty  of  negligence  in  making  flying  switchesi  when, 
RailwayCo.  v.  Terry _ 3,  445 

30.  Guilty  of  gross  negligence,  when •. 3,  445 

31 .  Raised  gates  and  absence  of  flagman  as  bearing  on  ques- 
tion of  contributory  negligence 3,  445 

32.  Liable  for  killing  runaway  horse  on  unfenced  track, 
RailroadCo.  v.  Henry _ _ _3,  575 

33.  Right  to  appropriate  for  railroad  purposes  land  adjoin- 
ing track  but  within  one  hundred  feet.  Railroad  Co.  v. 
Fort _.._ 3,  723 

34.  Easement  of  way  parallel  to  track  not  acquired  by  the     . 
public  by  user -_ 3,  723 

35.  Not  required  to  fence  or  not  liable  for  stock  injured  by 
party  using  railway  track  by  consent,  Railroad  Co.  v. 
Light... - 4,  262 

36.  It  seems  that  those  only  who  are  inconvenienced  by  fail- 
ure of  trainmen  to  call  out  stations  can  sue  for  penalty 
denounced  by  Section  3072,  Railway  Co.  v.  Gregg 4,  402 

37.  Furnishers  of  coal  to  sub-contractor  in  construction 
work  acquire  no  lien  upon  road-bed,  Bon  Air  Coal  & 
Iron  Co.  V.  Railroad 4,    37 

38.  Must  not  discriminate  as  to  shipping  facilities,  Morgan 

V.  Railway _ 4,  491 

39.  For  the  jury  to  determine  whether  engine  bell  should 
have  been  rung,  Railroad  Co.  v.  Abbot 5,    22 

40.  Railway  company  liable  for  acts  of  independent  con- 
tractor, when,  Railway  Co.  v.  Beatty 5,  186 

41.  Liability  for  frightening  animals,  Clemon  v.  Railroad.. 5,  360 

42.  Extent  of  liability  for  running  over  drunken  person, 
RailroadCo!  V.  Hall  &  Cooper 5,  491 

43.  Duty  to  party  in  switching  yard  whose  presence  un- 
known, O'Brien  v.  Railway  Co _ ___ 5,  588 

44.  Members  of  the  public  using  ground  over  protest  ac- 
quire no  easement 5,  588 

REAL  ESTATE  BROKERS. 

1.  Not  entitled  to  commissions  for  procuring  lessee,  when, 
Sharpe  &  Horn  v.  Byrns ._ _ 1,  113 

2.  Cannot  collect  commissions  for  sale  by  party  whose 
name  is  not  on  license,  Hickman  v.  Maddux  &Co 1,  394 

3.  Principal  may  be  held  liable  for  representations  of, 
Hampton  v.  Hancock 4,  419 

4.  Entitled  to  commissions  and  not  to  be  defeated  by  con- 
nivance of  buyer  and  seller,  Bryan  v.  Penuel 4,  623 
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Court  of  Equity  has  power  to  reform  an  instrument  so  as 
to  embody  intentions  of  parties  although  they  used 
deliberately  the  words  inserted,  Sands  v.  Hickman.. ^S,  280 

REGISTRATION.    Decrees. 

1 .  Necessary  that  certified  copy  of  decree  in  equity  be  reg- 
istered in  Register's  office,  Willis  v.  Rust 4,  278 

2.  Registration  purely  statutory 4,  278 

RECEIVERS. 

1.  Not  appointed  upon  bill  of  mortgagee,  when,  Pope  v* 
Hazen... _ _ ___ .4,  224 

2.  When  only  relief  is  sought  is  appointment  of  receiver, 
Appellate  Court  will  dismiss  bill  on  petition  for  super- 
sedeas  4,  224 

RELEASE.    Joint  Obligar. 

1.  Effect  of  release  of  one  or  several  co-obligars,  Branch  v. 
Jarret. 2,  419 

2.  Must  be  in  writing _ 2,  419 

RELIGIOUS  SOCIETIES. 

Subscriber  to  fund  for  erection  of  a  church  may  be  held 

liable  thereon,  when,  Trtistees  v.  Caldwell 4,    30 

REMITITUR. 

Action  of  Circuit  Judge  thereon  has  great  weight,  Baker  v. 

Bates _ - __.. 4,  176 

REPLEVIN. 

1 .  Sheriff  not  subject  to  suit  for  pistol  taken  from  prisoner, 
McDonald  v.  Weeks.. 2,  600 

2.  Purchaser  in  exacting  contract  of  sale  cannot  maintain 
replevin  for  chattel.  Candy  Co.  v.  Refining  Co 2,  608 

3.  Defendant  in  execution  may  replevy  goods  wrongfully 
levied  upon.  Turner  v.  Staley  &  Son 3,    47 

3.  Endorsee  of  bill  of  lading  with  draft  attached  may 
maintain  replevin  against  carrier  or  any  one  to  whom 
it  delivered  property  described  in  the  bill  of  lading, 
Cotton  Milling  Co.  v.  Bank 4,  333 

5.  Plaintiff  must  show  right  to  possession  at  time  suit 
brought,  Cryor  v.  Mayfisld 6,  537 

6.  Execution  debtors  cannot  bring  suit,  when 5,  537 

RES  ADJUDICATA. 

1.  Matters  stated  arguendo  in  opinion  not  determination 
unless  bearing  upon  issues  involved,  Truett  v.  Cook 5,  456 

2.  Only  one  action  by  father  for  damages  occasioned  by 
death  of  minor  son.  Coal,  Iron  &  Railroad  Co.  v.  Watts. .  1 ,  347 
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3.  Judgment  of  Justice  dismissing  plaintiffs  for  non-ap- 
pearance not  a  bar  to  another  suit,  Chapman  v.  Chap- 
man.  3,      1 

4.  When  Justice's  judgment  by  default  conclusive,  and 
when  not,  Nash  v.  Davis _ 3,  634 

RES    IPSA  LOQUITUR. 

1.  Not  applicable  to  actions  by  servants  against  masters, 
Pryor  V.  Railway  Co 2,  198 

2.  Not  to  be  resorted  to  unless  instrumentality  or  cause  of 
injury  under  control  of  defendant 2,  198 

3.  Mere  rule  of  evidence  and  Court  need  not  in  haee  verba 
instruct  jury,  Steam  Laundry  v.  Johnson 5,  123 

4.  Not  to  be  stringently  applied,  even  in  actions  against 
masters 5,  123 

RESULTING  TRUST. 

1.  A  trust  results  from  an  agreement  by  one  of  several 
joint  creditors  to  buy  their  debtor's  land  and  hold  for 
common  benefit.  Heard  v.  Hillard 3,  462 

REVERSALS. 

1.  None  for  harmless  technical  errors.  Mayor  and  City 
Council  V.  Patton 1,  515 

2.  None  when  proper  judgment  can  be  rendered  in  higher 
court  M adigan-Walsh  Co.  v.  McLean 1,  693 

3.  Not  to  be  had  on  errors  and  technicalities  that  did  not 

affect  the  result,  Street  Railway  Co.  v.  Graham... 3,  533 

AtHn  V.  Shenker _._ _ 4,  299 

Station  Co.  v.  Hall 5,  342 

State  ex  rel.  Abemathy  v.  Robertson 5,  438 

4.  Must  be  had  for  error  committed  as  to  one  qf  many 
issues  submitted  to  jury,  Turney  v.  Railroad  Co 3,  628 

ROADS.    Public. 

Under  control  of  County  Courts  and  their  agencies,  Chaffin 

V.Johnson 5,  570 

State  ex  rel.  Abernathy  v.  Robertson _ 5,  438 

ROADS  AND  ROAD  COMMISSIONERS. 

Road  commissioners  not  liable  for  defects  in  highway, 

Cary  v. Brown.. 3,  399 

ROAD.   Law  of.    Streets. 

1.  Law  of  the  road  has  no  application  to  street  crossings, 
Knox  V.  Street  Railway 4,  483 

2.  Liable  for  careless  driving  in  streets 4,  288 

Peete  v.  Jackson 4,  678 
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SALES  OF  ARTICLES.    Negligence.    VeruLor  and  Vendee,      page 

1.  Retailer  not  liable  for  personal  injuries  to  guest  of 
vendee,  Walker  v.  Furniture  Co 5,  367 

2.  Not  liable  to  vendee  when  article  bought  from  repu- 
table manufacturer  unless  seller  negligent 5,  367 

3.  Manufacturer  or  wholesaler  does  not  impliedly  warrant 
soundness  of  article  sold  by  retailer  to  customer,  Fire- 
works Co,  V.  Wilson -- - 6,  388 

4.  Roman  candles  not  dangerous  articles  within  rule  mak- 
ing manufacturer  liable  to  sub-vendor  in  some  cases.  .5,  388 

5.  Transfer  of  bill  of  lading  with  draft  attached  amounts 
to  a  sale  of  property  described  to  endorsee,  Cotton  Mill- 
ingCo.  v. Bank _ _ 4,  332 

SALES  OF  LAND.    See  Vendor  and  Vendee. 

1.  Right  of  buyer  of  chattels  to  be  delivered  in  lots  to  ter- 
minate contract  too  late  after  delivery  according  to 
agreement,  Watts  v.  Lumber  Co 2,  604 

2.  Sale  of  land  passes  growing  crop  unless  reserved,  Mul- 

tins  V.  Hudson _ 2,  352 

3.  Sale  of  growing  timber,  what  carries,  Bitson  v.  Stamps, 2,  218 

4.  Replevin  not  remedy  of  disappointed  purchaser.  Candy 

Co.  V.  Refining  Co 2,  608 

5.  No  right  of  action  growing  out  of  a  sale  made  on  Sunday, 
Cook  V.  Carmichael 3,  477 

6.  Vendor  liable  for  fraud  or  misrepresentation  with  re- 
spect to  condition  of  land,  Hampton  v.  Hancock 4,  419 

7.  Liable  for  representation  of  real  estate  broker,  when.. 4,  419 

8.  Vendee  induced  by  friend  to  purchase  at  a  certain  price 
may  recover  from  him  the  difference  between  deed  price 

and  real  price.  Hicks  v.  Walker 4,  367 

SANITY. 

T!  Opinion  of  non-experts  as  to,  Wheeler  v.  Pour 3,  374 

SEARCH  WARRANT. 

Defendant  may  bring  action  for  wrongful  act,  Tovmsell  v. 

Railroad... _-_4,  211 

SCHOOLS.    High  School.    School  Board. 

1.  Liability  of  parent  for  tuition  of  whole  term,  when, 
School  V.  Russ 4,  288 

2.  School  board  of  city  has  no  power  arbitrarily  to  dismiss 
teacher  employed  for  a  term  by  predecessors,  Malcolm 

p.  School  Board... _. 4,  322 

SEDUCTION. 

1.  Plaintiff  in  seduction  action  need  not  be  corroborated, 
Baker  v.  Bates __4,  175 

2.  Punitive  damages  may  be  awarded  in  such  actions.. 4,  175 

3.  Poverty  of  defendant  not  to  be  taken  in  mitigation 
when  unaccompanied  by  marriage  promise 4,  175 
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se;lf-defense.  pagb 

Cannot  be  relied  upon  by  slayer  who  mutually  and  willingly 

engages  in  combat,  Loi&e  v.  Collins _ 3,  606 

SEPARATE  ESTATE.    See  Married  Women.    Husband  and  Wife. 

1.  May  be  subjected  to  satisfaction  of  judgment  against 
married  woman,  when,  Nardi  v,  Moniverde 2,  288 

2.  Cannot  be  charged  with  materials  furnished  on  per- 
sonal contract  of  married  woman,  Hardman  Co,  9. 
Haverly _ _._ 4,  647 

SHERIFF. 

Cannot  be  compelled  to  deliver  pistol  taken  from  prisoner 

until  after  trial,  McDonald  v.  Weeks 2,  600 

SLANDER. 

1.  Nominal  damages  proper,  when.  Smith  v.  Tune 2,  603 

2.  Evidence  of  plaintiflf' s  good  character  not  generally  ad- 
misible  exceptions.. _ 2,  603 

3.  Words  imputing  unchastity  to  a  female  actionable,  al- 
though no  specific  act  be  charged,  Cohen  v.  Pinson 1,    93 

4.  Words  requisite  to  make  out  charge  must  be  proved..  1,    03 
Beasleyv.  Hills _ 1,  286 

6.    When  words  actionable  per  se  and  when  not,  Beasley  v. 

Hills ..1,  286 

6.  Evidence  of  falsity  of  charge  admissible,  when 1,  286 

7.  Slander  by  interrogation. __ ___ _ _1,  286 

8.  Utterance  of  judge  of  election  as  to  qualifications  of 
voter  made  at  the  time,  privileged  but  not  so  of  repe- 
tition of  statements,  Vaughn  v,  Strother __3,  718 

SOFT  DRINK  STANDS. 

Municipality  may  regulate  and  require  labeling  of  bottles, 

Calloway  v. Lenoir  C%.__ _._ 3,  658 

SPECIFIC  PERFORMANCE. 

Granting  of  prayer  for  matter  of  discretion 1,    72 

SPECIAL  REQUESTS.    See  Irutructions  to  Juries. 

1.  Should  not  be  given  when  no  evidence  calling  for,  Rail- 
way &  Light  Co.  v.  Payne _ 6,  611 

2.  May  be  modified  by  Court. _ 6,  611 

STATUTE  OF  FRAUDS. 

1.  Parol  sale  of  land  valid  until  repudiated,  Simmons  v. 
WesEdens 1,    66 

2.  Promissory  note  given  for  deferred  payment  collectible.  1 ,    66 

3.  Not  available  to  defeat  resulting  tnist.  Heard  v.  Hil- 
lard 3,  462 

4.  No  defense  to  action  for  damages  for  misrepresenta- 
tions as  to  condition  of  land  sold,  Hampton  v.  HaneoekA,  419 
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STATUTE  OF  LIMITATIONS.  page 

1.  Parties  may  by  contract  limit  time  in  which  suit  may 

be  brought _ 4,  311 

2.  One  year  statute  governing  personal  injuries  runs 
against  married  woman  living  apart  from  husband  at 
time  of  injury,  Chairs  v.  Mayor  and  City  Council 1,  317 

3.  Six  years  statute  governs  assumpsit  waiving  tort,  Ex^ 
press  Co.  v.  Mann _ 3,     6 

4.  Runs  in  favor  of  non-resident  when  property  can  be 
reached,  Rowsey  v.  Burkhead 3,  361 

5.  How  statute  should  be  pleaded  by  plaintiff  seeking  to 
avoid 3,  361 

6.  Changing  form  of  action  as  affecting,  Greener  v.  Cords.  .3,  501 

STATUTES.    Construction  of . 

Liberally  construed,  when,  State  ex  rel.  AherruUhy  v,  Rob^ 

ertson... _ 5,  439 

STAYOR. 

Estopped  to  deny  liability  when  he  voluntarily  places  his 
name  on  docket  at  request  of  defendant  as  substitute 
for  former  stayor,  Anderson  v.  Carter... : 3,  665 

STOP,  LOOK  AND  LISTEN.    See  Railroads,    Street  Railways. 

1.  Effect  of  absent  flagman  and  raised  gates  upon  traveler 

at  street  crossing.  Railway  Co.  v.  Terry 3,  445 

2.  Duty  of  pedestrian  meeting  train.  Railway  v.  Overcast.  .3,  235 

STREET  RAILWAYS. 

1.  Liable  for  running  into  vehicle  moving  along  track  in 
plain  view  of  motorman.  Railway  &  Light  Co.  v.  Deakin^Z ,    78 

2.  Passenger  may  recover  punitive  damages  for  abusive 
and  obscene  language  used  by  conductor  toward  an- 

other.  Street  Railway  Co.  v.  Martin 3,  551 

3.  Ordinance  requiring  fenders  on  cars  applicable  in  case 

of  collision  with  wagon,  Railway  &  Light  Co.  v.Barnett. .  1 ,  572 

4.  Failure  to  observe  an  ordinance  of  this  nature  negli- 
gence perse _ 1,  572 

5.  Respective  rights  and  duties  of  companies  and  travel- 
ers at  crossings, _ 1,  572 

Railway  Co.  v.  Seanlan.. _ 1,  679 

6.  Duty  of  motorman  respecting  lookout  ahead;  proxi- 
mate cause  of  injury.  White  v.  Rapid  Rransit  Co 2,  243 

Railway  &  Light  Co.  v.  Roth 2,  389 

7.  Rights  of  company  and  travelers  at  street  crossing  mu- 
tual, Railway  &  Light  Co.  v.  Roth 2,  389 

8.  Right  of  traveler  to  assume  that  motorman  will  ob- 
serve law  and  due  care 2,  389 

9.  The  applicability  of  doctrine  of  stopping,  looking  and 
listening  discussed,  not  absolute _ 2,  389 
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STREET  RAILWAYS— Continued.  page 

10.  Railway  company  cannot  escape  consequence  of  negli- 
gence upon  defense  that  injured  one  was  on  wrong  side 

of  street,  Knox  v.  Street  Railway  Co _ 4,  482 

11.  Not  an  additional  burden  on  county  highway  unless 
change  of  grade,  Railway  &  Light  Co.  v.  Johnson 5,  504 

12.  Liable  for  injury  to  passenger  alighting  by  starting  car, 
Railway  &  Light  Co,  v,  Rogers 5,  218 

13    Duty  of  conductor  absolute  to  note  that  passenger  is 

alighting _ 5,  218 

14.    Liable  for  wanton  mistreatment  of  passenger  after 

ejection,  Railway  &  Light  Co,  v,  Payne 3,  611 

SUBSCRIPTION  TO  CHURCH.  See  Religious  SoHeties. 

SURPRISE. 

1.  Party  taken  by  surprise  must  promptly  request  delay, 
Railway  &  Light  Co.  v.  Deakins _ _.3,    28 

2.  None  predicable  upon  orderly  development  of  case.. .3,    28 

TELEPHONE  COMPANIES. 

1.  Right  to  recover  damages  for  injury  to  poles  and  wires, 
Telephone  &  Telegraph  Co.  v.  Stoneking _1,  741 

2.  Liability  to  members  of  family  for  breach  of  contract 
made  with  head.  Telephone  &  Telegraph  Co.  v.  Carter..!,  750 

3.  Liability  for  mental  suffering 1,  750 

TELEGRAPH  COMPANIES. 

1.  Liability  for  substantial  damages  for  failure  to  deliver 
telegram  announcing  death  and  burial.  Western  Union 

V.  Kirkpatrick 2,    41 

2  Telegraph  company  putting  message  into  postoffice  in 
accordance  with  mailing  directions  not  guilty  of  negli- 
gence. Telegraph  Co.  v.  Hicks ___4,  360 

3.  Liable  for  annoyance  and  vexation,  when.  Telegraph 

Co.  V.  Wright 4,  236 

4.  Liability  of  for  negligence  in  transcribing  or  altering 
message,  TelegraphCo.  v.  Miller _ 5,  544 

5.  Liable  for  negligence  in  consequence  of  which  an  order 

of  eggs  was  augmented _._ 5,  544 

6.  Notice  of  claim  provision  waived  by  entering  upon  ne- 
gotiations of  settlement __.5,  544 

TENANTS  IN  COMMON. 

Right  of  respecting  mineral  waters  stated,  Whittle  Springs 

Co.  V.  Johnson 2,  324 

TENDER.    Plea  of. 

Effect  of  acceptance  of  tender  made  on  certain  conditions, 

Linard  v.  Harris _ _ _ 2,  486 
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TRADE.    Competition.  page 

Unlawful  interference  with  rival  business  actionable,  Don- 

elly  r.  Jackson  Bros _ _ _ 2,  408 

TRADE  MARK.    Trade  Name. 

Right  of  benevolent  society  to  protection  in  the  use  of  its 

n&me.  Supreme  Lodge  v.  Grand  Lodge _ _ 2,  429 

TRESPASS.    Destruction  of  Personal  Property. 

1.  Casting  of  earth  and  stone  upon  adjacent  property  by 
blasting,  Telephone  &  Telegraph  Co.  v.  Stoneking 1,  241 

2.  Liability  of  all  parties  concerned  in 1,  241 

3.  Destruction  of  bottles  or  vessels  belonging  to  another, 
BrewingCo.v.  KarchmeBros _ 3,  226 

4. .  Right  of  owner  not  affected  by  prior  unlawful  use  of 

future  intentions 3,  226 

TRUSTEE.    CourUy. 

Sureties  of  constable  not  liable  for  taxes  collected  by  him 

as  deputy  trustee,  Hefley  v.  Holleman _ 1,  733 

TRUSTS.    SeeH^t«8. 

1 .  Dry  trust  vacated,  when.  Whittle  Springs  Co.  v.  Johnson.2f  324 

2.  Beneficiaries  of  trust  created  for  family,  Campbell  v. 
Stacker 2,  401 

3.  When  active  trust  is  created,  Johnston  v.  Hoyoul 2,  163 

UNDUE  INFLUENCE.    Will. 

1.  Will  made  in  favor  of  wife  by  husband  as  the  result  of 
domniation  by  wife  to  an  excessive  extent  void,  Haire  v. 
Smith _. 5,  304 

2.  Will  obtained  by  threats  or  intimidation  or  because  of 

fear  of  wife  or  relative  will  be  set  aside 5,  304 

USURY  NOVATION. 

A  renewal  agreement  embodying  usury  will  not  destroy  the 

right  to  collect  upon  original  contract,  Sinard  v.  Haina_2,  489 
VARIANCE. 

None  between  declaration  and  proof  when  proof  shows  legal 
equivalent  for  facts  stated  in  pleadings,  Carey-Hodges 

Co.  V.Browning -2,  358 

Schwartz  V.  Hearn 2,  666 

VENDOR  AND  VENDEE. 

Vendee  may  bring  suit  for  deficiency  in  represented  acreage 
when  reliance  upon  representation  shown,  Breast  v. 

Waddle 2,  544 

VERDICTS. 

1.  Set  aside  for  inadequacy,  when,  Burchell  v.  Railway  Co.2,  576 

2.  Haste  of  jury  no  groimd  for  setting  aside,  Jennings  v. 
Brown --3,  113 

3.  Special  findings,  direction  by  Court  commended,  Tur- 

ney  v.  Railroad  Co 3,  628 
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VERDICTS— Continued.  page 

4.    Duty  of  Court  upon  aasi^ment  of  error  that  there  is 

no  evidence  to  sustain  verdict,  Railroad  v.  Hunter 4,  465 

VERDICT.   Gambling  one. 

1 .  A  verdict  is  not  void  as  the  result  of  a  (^mbling  arrange- 
ment when  there  is  no  agreement  in  advance  to  abide 
by  the  quotient,  although  the  verdict  is  substantially 
the  amount  so  found,  especially  if  after  result  ascer- 
tained there  is  discussion  and  adoption,  Railway  & 
Light  Co.  v.  Rogers 5,  218 

WATERS.    Mineral. 

Rights  of  tenants  in  common  as  to.  Whittle  Springs  Co.  v. 

Johnson _._ _ ....%  324 

WILLS.    ConstriLCtion.    Contents.    See  Trusts.    Advancements. 

1.  Meaning  of  term  legal  heirs,  Stewart  v.  Drake 1,  332 

2.  Clause  providing  for  limitation  over  defeated,  when, 
MeNish  V.Bryan 2,  443 

3.  Construction  of  cause  providing  for  gift  over,  Johnston 

V.  HoyaL... 2,  163 

4.  Code  Section  3895  prescribing  method  of  execution  has 
reference  to  and  not  to  proof  of,  Wheeler  v.  Parr 3,  374 

5.  Code  section  3910  requiring  that  all  witnesses  to  a  will 
should  be  produced  if  living  and  found  necessitates  pro- 
duction of  witnesses  only... -.3,  374 

6.  Due  execution  shown  by  other  witnesses 3,  374 

7.  When  determinable  fee  given  first  taken,  Johnson  v. 
Johnson. _ ..A,  119 

8.  Rule  as  to  gift  over  in  case  of  death  stated 4,  118 

9.  The  intention  of  the  testator  is  the  object  of  all  rules  of 
construction,  Atkinson  v.  Atkinson 4,  443 

10.  Courts  may  transpose,  strike  out,  or  insert  words  and 
punctuation  necessary  to  express  testator's  intention 
defectively  disclosed __ -.4,  443 

11 .  Proper  practice  in  instituting  will  contest  is  by  petition 

in  probate  court,  Lowder  v.  Anderson .4,  620 

12.  Will  obtained  by  domination  or  coercion  of  wife  or  her 
agents  set  aside,  Haire  v.  Smith __ -.-5,  304 

13 .  Gift  over  upon  widow  remarrying  valid,  Nelson  v.  T/iuas.5,    87 

14.  Predominant  intention  of  testator  will  control  minor 
wishes,  when,  Means  v.  Wharton --.5,  329 

15.  When  equally  divided  must  be  accomplished  if  prac- 
ticable  5,  329 

16.  Whether  will  speaks  as  of  date  of  execution  or  death  of 
testator  determined  by  context  and  subject  matter.. .5,  329 

17 .  Legacy  of  bank  stocks  not  specific  unless  clearly  named, 
Walton  McDowell  Co.  v.  Jackson _ 5,  325 
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WILLS--Continued.  page 

18.  Clause  referring  to  death  of  devisee  means  what  and  to 
what  time  does  it  have  reference,  Hale  v.  Electric  Co.. 5,  456 

19.  Generally  means  death  in  lifetime  of  testator  but  not  so 
when  intemiediate  estate  in  possession  given.... 5,  456 

20.  Practice  to  be  pursued  when  there  are  pending  several 
contests  of  one  will,  Walker  v.  Verhle __ 5,  660 

21.  Consolidation  of  all  advisable  and  to  that  end  Circuit 
Court  may  issue  certiorari  to  County  Court.. ..5,  660 

22.  When  several  wills  and  contracts  of  one  person  are 
offered  for  probate  the  several  controversies  may  be 
certified  to  Circuit  Court  and  tried  in  one  case. 5,  660 

23.  Proponent  of  a  will  need  not  produce  subscribing 
witnesses  in  all  cases;  excused  when  they  are  dead  or 
cannot  be  found 5,  660 

24.  In  such  case  execution  of  will  may  be  shown  by  other 
witnesses  and  circumstances 6,  660 

25.  Signature  of  testator  by  beneficiary  does  not  vitiate, 
but  the  burden  of  showing  fairness  in  procuring  and 
knowledge  of  contents  by  maker  is  upon  beneficiary.  .5,  660 

26.  Nominated  executive  in  defeated  will  is  generally  en- 
titled to  his  costs  and  attorney's  fees  when  he  has  acted 

in  good  faith  and  not  from  selfish  motives 5,  660 

27.  Person  libeled  in  will  may  sue  estate,  when,  Harris  v. 
Trust  Co 5,  678 

WITNESSES. 

1.  Competency  of  experts  for  court,  Owen  v.  Railivay  & 
Light  Co,. _ 1,  413 

2.  Direction  as  to  limiting  number  of,  McLean  v.  Union 
StationCo 1,  467 

3.  Jury  judges  of  credibility  of 1,  467 

4.  Jurors  of  view  competent  upon  trial 1,  467- 

6.    Circumstantial  evidence  may  overcome  positive  swear- 
ing, Sprankle  v.  Mathis .4,  622 

6.  Must  claim  exemption  privilege,  when  interrogated, 
Komikv,  Komik _ 3i    41 

7.  Competency  of  witness  in  will  contest  preliminary  and 

for  the  Court,  Wheeler  v.  Parr 3,  374 

WRIT  OF  ERROR  CORAM  NOBIS. 

1.  Will  not  lie  to*  establish  facts  known  to  counsel  upon 
trial  and  treated  by  him  as  immaterial, Lomn^r  v.  DuganA,  272 

2.  Not  allowed  to  correct  mistake  of  counsel 4,  272 

WRIT  OF  ERROR  AND  SUPERSEDEAS. 

Granted  by  the  Court,  when,  Holland  v.  Railway  &  Light 

Co _ 6,  384 
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